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COMMISSION

COMMISSION DECISION
of 22 December 1992 .
relating to a proceedmg under Article 85 of the Treaty and Article 65 of the

ECSC Treaty

(IV/33.151 — ‘Jahrhundertvertrag’)
(IV/33.997 — VIK-GVSt)

(Only the German text is authentic)

(93/126/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community and the Treaty establlshmg the
European Coal and Steel Community,

" Having regard to Council Regulation No 17 of 6 February
1962, the first Regulation implementing Articles 85 and
86 of the EEC Treaty ('), as last amended by the Act of
Accession of Spain and Portugal, and in particular Articles
6 and 8 thereof,

Having regard to the applications for negative clearance

or exemption submitted on 1 June 1989 and 2 July 1991,

by the Gesamtverband des Deutschen Steinkohlenberg-
baus pursuant to Articles 2 and 4 of Regulation No 17,

Having regard to the summary. of the notification
published pursuant to Article 19 (3) of Regulation
No 1703,

Having consulted the Advisory Committee on Restrictive
Practices and Dominant Positions in accordance with
Article 10 (3) of Regulation No 17,

() OJ No 13, 21. 2. 1962, p. 204/62.
() OJ No C 159, 29. 6. 1990, p. 7 ; OJ No C 116, 30. 4. 1991, p.
6 OJ No C 249, 26. 9. 1992, p. 3.

Whereas :

)

@

I. FACTS

"A. The ‘Jahrhundertvertrag’

The ‘Jahrhundertvertrag’ (century contract) is a set
of agreements by which German electricity-
generating utilities and industrial producers of elec-
tricity for in-house consumption (auto-generators)
have undertaken to purchase a specific amount of
German coal up to 1995 for the purpose of genera-
ting electricity. The agreements form part of an
overall plan to support the German coalmining
industry, and their conclusion was actively
promoted by the Pederal Minister for Economic
Affairs, whose responsibilities include coalmining
and energy. The Jahrhundertvertrag is applicable
only to companies in the former territory of the
Federal Republic of Germany before the accession
of the new Linder.

This Decision concerns the two agreements which
form the basis of the Jahrhundertvertrag. The first
is the ‘Supplementary agreement on the sale of
German coal up to 1995 concluded on 23 April
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1980 between the ‘Gesamtverband des deutschen
Steinkohlenbergbaus’ (General Association of the
German Coalmining industry — GVSt), whose
registered office is in Essen, and the ‘Vereinigung
Deutscher Elektrizititswerke e.V.' (Association of
the German Public Electricity Supply Industry —
VDEW), whose registered office is in Frankfurt/
Main, and the second is the ‘Supplementary agree-
ment on the sale of German coal to industrial
producers of electricity up to 1995°, concluded on
20 April 1980 between the GVSt and the ‘Vereini-
gung Industrielle Kraftwirtschaft e.V." (Association
of Industrial Producers of Electricity — VIK),
whose registered office is in Essen. The agreement
between the GVSt and the VDEW was notified to
the Commission by the GVSt on 1 June 1989 in
response to a request for information by the Direc-
torate-General for Competition, and the agreement
between the GVSt and the VIK was notified on
2 July 1991.

1. The parties to the agreements

The GVSt is an association of undertakings which,
according to its statutes, represents the interests of
coalmining companies in the Federal Republic of
Germany. Its membership consists of four regional
coalmining associations. There are six coalmining
companies in Germany, three of which form a

single group.

The VDEW represents the interests of public elec-
tricity supply companies. Its membership is made
up of such companies. Not all of its members
generate electricity from coal, and some do not
generate any electricity. The supplementary agree-
ment concluded with the GVSt concerns a total of
44 VDEW members.

The VIK represents the interests of industrial
undertakings in relation to energy supplies, inclu-
ding the interests of undertakings which generate
their own electricity.

2. The agreement between the GVSt and the
VDEW

The ‘Supplementary agreement on the sale of
German coal up to 1995” of 23 April 1980 enlarges
upon, and replaces, the ‘Agreement on the sale of
German coal to the public electricity supply
industry in the years 1978 to 1987" concluded on
10 May 1977 between the GVSt and the VDEW.
The agreement lays down the arrangements for
German coal-purchasing by the electricity supply
companies during the period from 1 January 1981
to 31 December 1995. Under the terms of general
commitments entered into vis-d-vis their respective
associations, the German electricity supply compa-

©)

nies which generate electricity from coal and the
German coalmining companies have undertaken
respectively to purchase and to supply certain
amounts of coal, although exact figures are not
given. In an annex to the supplementary agree-
ment, known as the ‘principles of agreement’,
certain aspects of those purchasing and supply
commitments are dealt with and the total volume
of coal to be purchased is specified. According to
the principles of agreement, responsibility for
fulfilling the purchasing and supply commitments
lies with the electricity supply companies and the
coalmining companies respectively. Individual coal
supply contracts have been concluded between the
individual coalmining companies (six in total) and
the individual electricity supply companies (44 in
total).

The principles of agreement provide for the
purchase of a total of 511,5 million tonnes of coal
equivalent (tce) during the currency of the agree-
ment. The purchasing commitments cover periods
of five years at a time. The total amount specified
for the period from 1 January 1981 to 31 January

1985 is 151 million tce (average annual amount

30,2 million tce), for the period 1 January 1986 to
31 December 1990, 173 million tce (average annual
amount 34,6 million tce), and for the period
1 January 1991 to 31 December 1995, 187,5
million tce (37,5 million tce). The electricity supply
companies must make annual minimum purchases
of one-fifth less 15 % of the total amount specified
for a five-year period. The coalmining companies
are committed to supplying each year up to one-
fifth plus 15 % of this total amount.

Although the supplementary agreement provides in
principle for the purchase of German coal, in a
protocol to Article 1 (1) of the principles of agree-
ment it is stated that, subject to an annual
maximum of 50 000 tce, 50 % of the amount deli-
vered each year by Houilléres du Bassin de
Lorraine is deemed to be a delivery for the
purposes of the agreement.

Following negotiations between the German
Government and the parties to the Jahrhundertver-
trag, it was agreed as part of the 1989 round of coal
talks that the amounts of coal originally specified
would be reduced. The combined purchasing
commitments of the electricity supply companies
and auto-generators would accordingly come to
40,9 million tce a year during the third five-year
period. The share of this total falling within the
scope of the agreement between the GVSt and the
VDEW would be 34,4 million tce a year, which is
the amount forming the basis of the notification
made by the GVSt.
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In fact, the electricity supply companies did not

~ purchase in full the amounts stipulated for the

period 1986 to 1990 under the agreement, buying
only 168 million tce. In 1989 the total amount
purchased was 32,9 million tce, and in 1990, 33,5
million tce.

Under Article 3 of the principles of agreement, the
electricity supply companies and the coalmining
companies are authorized to transfer purchasing
and supply commitments to other electricity
supply companies and coalmining companies. In
the event of a change in the area supplied by an
electricity supply company, . .the purchasing
commitment is adjusted to take account of the
increase or decrease in electricity sales. Under a
protocol to Article 2 (4) of the principles of agree-
ment, the coalmining companies are required, if
their own output does not suffice to meet their
supply commitments, to make up the difference
with German coal only.

Prices are fixed as follows : the coalmining compa-
nies receive the price for power-station coal set by
the Federal Minister for Economic Affairs under
Atticle 3 (7) of the third Electricity-from-coal Law
of 12 December 1974 and the guidelines prevailing
at the time, although the price may not exceed the
list price minus the relevant low-grade coal
discounts, where low-grade coal is supplied.

3. The agreement between the GVSt and the VIK

The agreement between the GVSt and the VIK was
concluded in parallel with the agreement described
above. Concerned with the purchase of German
coal by auto-generators, it enlarges upon, and
replaces, the ‘Agreement on the sale of German
coal to industrial producers of electricity’
concluded on 22 and 23 August 1977 between the
GVSt and the VIK. The details of the purchasing
and supply commitments are laid down in the
‘principles of agreement’ annexed to the supple-
mentary agreement.

In point 4 of the supplementary agreement, the
VIK and the GVSt undertook to prevail upon their
members to conclude without delay individual
contracts on coal procurement up to 31 December
1995. The VIK thus stated in the agreement that it

®)

would advise its members forthwith to conclude
with German coalmining companies private, long-
term individual contracts covering their require-
ments of German coal for burning in power
stations, so as to comply with the principles of
agreement. The VIK did issue a recommendation
along those lines to its members. The GVSt stated
in the agreement that it had received commitments
from six coalmining companies to the effect that
they would comply with the obligations laid down
in the principles of agreement and conclude
private, individual coal supply contracts with VIK
members.

Under point 6 of the supplementary agreement, the
VIK and the GVSt were each to establish, after one
year, to what extent the purchasing commitments
had been met. According to the GVSt, the parties
have not complied with this provision and have not

-made the requisite findings. The reason put

forward was that, in the opinion of the mining
companies, the competitive situation was such that
the parties’ identities, the quantities involved and
the contract terms could not be divulged to others.
Provision had been made in the agreement for such
findings because the closest possible concordance
was being sought with the parallel agreement with
the VDEW.

The principles of agreement provide for an average
annual delivery of 8,8 million tce for the period
1980 to 1988 and of 9,8 million tce for the period
1989 to 1995. The members of the GVSt and of the
VIK concluded individual supply contracts for
German coal on the strength of the supplementary
agreement and the principles of agreement.

Article 3 of the principles of agreement provides
that, without prejudice to the overall commitment
entered into, the annual purchasing commitment
of each auto-generator must amount to at least 1/15
of total purchasing commitments less 15 %. The
coalmining companies undertake to supply each
year up to 1/15 of the total purchasing commit-
ment plus 15 %. Any increase or decrease in the
amounts purchased by an auto-generator must be
balanced out within the periods 1981 to 1985, 1986
to 1990 and 1991 to 1995. An amount of up to
15 % of the annual purchasing commitment may
be carried forward from one period to the next.
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The GVSt stated in the course of the proceeding
that individual supply contracts had not been
concluded on the scale originally envisaged, at
most three quarters of the abovementioned quanti-
ties being so covered. During the period 1986 to
1990, 6,7 million tce had been sold on average, and
in 1990 6,3 million tce had been sold. Taking as a
basis the total amount of 40,9 million tce laid down
at the political level as part of the 1989 round of
coal talks, an annual amount of 6,5 million tce was
being notified for the period 1991 to 1995. That
amount included contracts with auto-generators
who were not members of the VIK.

The price clause is similar to that of the agreement
between the GVSt and the VDEW.

4. The outcome of the various negotiations

Following negotiations between the Commission,

-the German Government and the German coalmi-

ning industry, it was agreed that until 1995 the
purchasing commitments of the electricity supply
companies and auto-generators should not exceed
an annual maximum of 40,9 million tce and that in
1995 not more than 37,5 million tce should consist
of newly mined coal. The remainder could be
obtained from other sources, e.g. pit-head stocks.

5. The market for coal and electricity in Germany

Coal production in the Community and in
Germany has fallen over the past few decades. In
1990 76,55 million tonnes of coal were produced in
the Federal Republic (as compared with 94,94
million tonnes in 1980), while in the Communijty
as a whole production totalled 197,35 million
tonnes (against 260,33 million tonnes in 1980).
Imports into the Community totalled 125,82
million tonnes in 1990, and intra-Community
imports came to 10 million tonnes. That same year,
imports into the Federal Republic totalled 9,32
million tonnes, including 0,68 million tonnes from
other Member States. Exports totalled 5,27 million
tonnes, of which 4,90 million tonnes went to other
Member States, mainly as coking coal.

The price of German coal is a good deal higher
than price levels on the world market. In 1990 the

(13)

(14

13)

average cost per tonne of coal equivalent mined in
Germany came to approximately ECU 131 (range
ECU 100 to 175); the average cost for British coal
came to approximately ECU 87 (60 to 160), and for
Spanish coal, approximately ECU (80 to 250). The
average (cif) price of world market coal imported
into the Community in 1989 was approximately
ECU 50.

In 1990 gross electricity generation in the Federal
Republic of Germany (including the new Linder)
came to 549,8 TWh. The share of that total
accounted for by the electricity supply companies
was approximately 84,7 %, and that of auto-genera-
tors, approximately 15,24 %. In 1990 gross electri-
city consumption came to approximately 550 TWh,
of which some 449 TWh were consumed in the old
Linder and some 101 TWh in the new Linder.

In 1990 28,24 TWh were imported into the Federal
Republic (including the new Linder) and 28,4
TWh were exported. The net balance has fluctuated
slightly in the past : in some years there has been a
positive electricity trade balance, while in others
there has been a negative one. Between 1985 and
1990, there was a negative balance of at most
1,25 % of gross electricity consumption.

At the time of the notification, the share of coal in
electricity generation was approximately 30 %.
Including the Linder which acceded on 3 October
1990, the shares of the various primary energy
sources in electricity generation in the whole of
1990 can be estimated as follows : lignite, 31,1 % ;
nuclear energy, 27,7 % ; coal, 25,6 % ; water power,
3,6 % ; natural gas, oil -and other energy sources,
12% (source: Federal Ministry for Economic
Affairs).

6. State aid for the generation of electricity from
coal

Since the price of German coal is considerably
higher than the price of coal on the world market,
the use of coal of German origin for electricity
generation is possible only with help from the
State. This takes the form of, firstly, direct compen-
satory payments and, secondly, the restriction of
imports of third-country coal and the issuing of
import licences. 'The conditions governing the
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granting of import licences are laid down in the
Law on Tariff Quotas for Solid -Fuels (') and the
system of direct State aid is governed by the law to
promote the use of Community coal in the electri-
city industry (third electricity-from-coal Law) of
1974 (3. A precondition for the grant of aid and the
issue of import licences is in both cases the furni-
shing of proof of the conclusion of long-term
agreements on the purchase of Community coal by
the electricity generators. These provisions are
therefore worded in such a way as to place the
purchase of German coal on a par with the
purchase of coal from other Member States. In
practice, however, the coal for the purchase of
which aids or import licences are granted is, with
the exception of coal supplied by Houilléres du
Bassin de Lorraine, exclusively German.

The direct aid is intended to offset the extra cost to
the electricity industry of purchasing German coal
and takes the form of grants from the ‘Ausgleich-
sfonds zur Sicherung des Steinkohleneinsatzes’
(compensation fund for safeguarding the use of
coal). The reference price for determining the
amount of the aid is, in respect of a certain quan-
tity, the world market price for heavy fuel oil, and
in respect of another quantity, the world market
price for coal. The compensation fund was set up
under the third electricity-from-coal Law as an
administered Federal special fund. The fund is
financed by an equalization levy, known as the
‘Kohlepfennig’, payable by electricity supply
companies which supply electricty to final consu-
mers and private generators who produce electricity

. for their own consumption. The equalization levy is
calculated as a percentage of the proceeds from
electricity sales and is charged by the electricity
supply companies to the final consumer.

For a further part of the quantities of coal
- purchased, the electricity generators receive each
year import licences for the purchase of third-
country coal. Article 3 (3) of the tariff quotas Law
provides that, for the amount in respect of which
no aid is granted, authorization to import third-
country coal will be given on a one-for-one basis.

Unlike in the old German Linder, in the new
Linder no aid is granted for the use of coal to

(1)

17)

(18

generate electricity, and the importation of coal
from third countries is not subject to any restric-
tions. )

In the agreement between the GVSt and the
VDEW, maintenance of the statutory rules on aid
and of the rules on the procurement of third-
country coal is made an explicit prerequisite of the
purchasing and supply commitment. A similar
clause is to be found in the individual coal supply
contracts. In the agreement between the GVSt and
the VIK, it is stated that the auto-generators and
the coalmining companies operate on the assump-
tion that these rules will remain in force. In the
individual supply contracts, the granting of subsi-
dies is likewise made either a precondition or an
express term of the contract.

B. Commission aid decisions

The conditions governing the grant of State aid to
the coalmining industry are laid down in Commis-
sion Decision No 2064/86/ECSC of 30 June 1986
establishing Community rules for State aid to the
coal industry (*). Under that Decision, aid to the
coalmining industry may be authorized by the
Commission if it helps to achieve at least one of
the following objectives : the improvement of the
competitiveness of the industry, resulting in better
security of supply; the creation of new capacity
provided it is economically viable ; and the solution

. of the social and regional problems associated with

developments in the industry. The Decision covers
the period from 1 July 1986 to 31 December 1993.

For 1987, the Commission authorized compensa-
tory payments by the Federal Republic of Germany
totalling DM 3,793 billion, by virtue of Commis-
sion Decision 87/451/ECSC () and Commission
Decision 89/296/ECSC (}. The compensatory
payments amounting to DM 4,7 billion notified for
1988 were authorized by the Commission by Deci-
sion 89/296/ECSC. Under that Decision, the
German Government was required to submit to the
Commission before 30 September 1989 a plan for
the reduction of the compensatory payments made
under the compensation scheme or of any other

(') Edition of 15 September 1980, Federal Law Gazette Part 1, p.
1945.

(® Revised edition of 19 April 1990, Federal Law Gazette Part 1,
p. 917.

() OJ No L 177, 1. 7. 199, p. 1.
() OJ No L 241, 25. 8. 1987, p. 10.
() OJ No L 116, 28. 4. 1989, p. 52.
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measure having equivalent effect. The Commission
also stated in the Decision that the compensatory
payments had to be gradually reduced in conjunc-
tion with a plan for the restructuring, moderniza-
tion and rationalization of the coalmining industry.
By letter dated 26 November 1991 the German
Government informed the Commission of the
outcome of the 1991 round of coal talks and stated
that this constituted a restructuring plan for the
German coalmining industry. The GVSt has
brought an action against Decision 89/296/ECSC
before the Court of Justice of the European
Communities. The German Government is interve-
ning in the action on behalf of the GVSt.

With the further authorization of a subsequent
payment amounting to DM 200 million by virtue
of Commission Decision 90/632/ECSC ('), the total
authorized compensatory payments for 1988 come
to DM 4,9 billion. The Commission, by Commis-
sion Decisions 90/632/ECSC and 90/633/ECSC (3,
authorized compensatory payments amounting to
DM 49 billion for 1989, and compensatory.
payments of DM 4,6 billion for 1990. The German
Government has contested those Decisions as well.
By Decision 93/66/ECSC of 25 November 1992,

the Commission authorized further payments for

1991 and 1992 (3.

C. The arguments of the parties to the
agreements

The GVSt takes the view that the supplementary
agreements are elements of a Member State’s stra-
tegy for safeguarding energy, and as such do not
fall under the competition rules of the EEC Treaty
and the ECSC Treaty. Facts and value judgments
had to be taken into account which, in the current
state of the law, did not come within the Commu-
nity’s ambit since there was no fully-fledged
Community energy policy.

In any case, so the GVSt argues, the supplementary
agreements do not restrict competition within the
common market, nor do they affect trade between
Member =~ States. There is hardly any intra-
Community trade in coal. When the Jahrhundert-
vertrag was concluded, no coal was supplied by
other producers in the Community. Moreover, coal
from Houilléres du Bassin de Lorraine was also
used to generate electricity. The alternative to

() OJ No L 346, 11. 12. 1990, p. 18.
() OJ No L 346, 11. 12. 1990, p. 20.
() OJ No L 21, 29. 1. 1993, p. 33.

. German coal was coal imported from outside the

Community and not coal from other Community
countries. As fas as the alternative primary energy
sources — oil and natural gas — were concerned,
their use for electricity generation was already
restricted by national law. Coal did not compete
with nuclear energy, since coal was used for medi-
um-load electricity generation and nuclear energy
for base-load generation. In addition, the importing
of electricity from France showed that some cross-
frontier trade existed.

With regard to the agreement concluded with the
VIK, the GVSt takes the view that this is not
caught by Article 85 of the EEC Treaty as the
recommendation issued is not legally binding on
VIK members.

Article 65 (1) of the ECSC Treaty was not appli-
cable, as the mining companies were able to enter
into the supply commitments arising from the
supplementary agreements only jointly, and not
singly. The mining companies were therefore in
this respect to be regarded as a consortium.

The GVSt is further of the opinion that the two
supplementary agreements are - not caught by
Article 85 of the EEC Treaty, since the application
of the competition rules of the EEC Treaty is prec-
luded by Article 90 (2). Were it otherwise, the
competition rules would obstruct the performance
of the tasks assigned by law and by the Federal
Government to the electricity generators and to the
mining companies for the purpose of safeguarding
electricity supplies. The system of coal-purchasing
commitments on the part of the electricity supply
companies preserved a national energy source that
was independent of developments on the interna-
tional commodity markets, particularly the oil
market.

In 1980 the mining companies undertook very
extensive investments on the strength of the agree-
ments. ' ’

What is more, the agreements were necessary for
the prevention of social strife. The process of
cutting back production capacity and jobs in coal-
mining begun in the 1950s was continuing and
would continue further. Any speeding-up of the
process of restructuring this sector of the economy
might result in tensions in the regions concerned
that would be difficult to control.


orbrook
Highlight

orbrook
Highlight


No L 50/20

Official Journal of the European Communities

2.3.93

(20)

1)

(22)

However, two of the electricity supply companies

affected by the purchasing commitments criticize

the Jahrhundertvertrag. They state that they
accepted the individual coal purchasing commit-
ments only through fear that they would otherwise

not be allowed to go ahead with the construction of

planned nuclear power stations. The coal-
purchasing commitments were excessive and prec-
luded procurement from other potential sources in
Europe. The supplementary agreement adversely
affected both their competitiveness and intra-
Community trade. A reduction in the purchasing
commitments would, they believe, not have any
effect on security of supply.

D. Comments by third parties

Following publication of the notice pursuant to
Article 19 (3) of Regulation No 17, the Commis-
sion received the following comments from third
parties.

On the GVSt-VDEW agreement: The Land
Governments of North Rhine-Westphalia and the
Saarland and the ‘Industriegewerkschaft Bergbau
und Energie’ (Industry-wide Trade Union for Coal-
mining and Energy) take the view that, pursuant to
Article 90-(2), the competition rules of the EEC
Treaty cannot be applied to the supplementary
agreements, as this would obstruct the performance,
in law and in fact, of the particular tasks assigned
to the electricity supply companies. The supple-
mentary agreements were, in addition, necessary for
reasons of labour relations and security of energy

supply.

By contrast, the Government of the Land of
Baden-Wiirttemberg considers that the purchasing
commitments associated with the supplementary
agreements are inconsistent with an internal energy
market based on as much competition and intra-
Community trade as possible. There is, it main-
tains, an urgent need for a significant reduction in
the purchasing commitments of the electricity
supply companies. ‘

The following observations were made following
publication of the Notice concerning the
GVSt-VIK agreement : A German metal company
and the ‘Wirtschaftsvereinigung Metalle’ stated that
the system of coal aid by means of the Kohlep-
fennig (coal levy) leads to economic disadvantages
for German electricity consumers and that the
supplementary agreement infringes Article 85 of
the EEC Treaty. Several British coal producers and

_ the Confederation of United Kingdom Coal Produ-

cers considered that the agreement violates Article
65 of the ECSC Treaty as coal can be mined in the
Community at a lower price than that envisaged by

(23)

24

the agreement. The ‘Verein Deutscher Kohleim-
porteure’ (Association of German Coal Importers)
stated its view that intercommunity trade was
affected by the supplementary agreement.

II. LEGAL ASSESSMENT

A. Article 85 (1)

Article 85 (1) of the EEC Treaty prohibits as
incompatible with the common market all agree-
ments between undertakings, decisions by associa-
tions of undertakings and concerted practices
which may affect trade between Member States and
which have as their object or effect the prevention,
restriction or distortion of competition within the
common market.

1. The agreement between the GVSt and the
VDEW

(a) Agreements between undertakings

The ‘supplementary agreement’ is an agreement
between undertakings or associations of underta-
kings within the meaning of Article 85 (1) of the
EEC Treaty. Under an agreement between their
associations, the electricity supply companies and
the coalmining companies have, through the
commitments they have entered into, laid down
rules on the sale of German coal that are directly

" binding not only on the associations but also on

their members.
(b) Restriction of competition

The supplementary agreement restricts competition
in two ways :

— the electricity supply companies grouped toge-
ther within the VDEW have jointly committed
themselves towards the GVSt and its members
to making long-term purchases of preformu-
lated amounts of German coal. The fact that the
purchasing commitment can be adjusted in line
with requirements makes it clear that the arran-
gement is an exclusive one. This restricts
competition among the electricity supply
companies for primary energy sources. The
electricity supply companies have through their
parallel commitments jointly deprived them-
selves of the possibility of using coal of other
origin or other primary energy sources such as
natural gas, oil and nuclear energy. Even if the
actual supplier is not specified, they must
always cover their coal requirements by purcha-
sing from the members of the GVSt, although
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neither the total quantity to be purchased nor
the price is known for certain. 'The fact that
Germadn law regulates the use of oil and natural
gas for electricity generation does not preclude
the application of Article 85 (1) of the EEC
Treaty. In the first place, the specific restriction
of competition stems, not from German law,
but from the supplementa agreement.
mough conclusion of the suppfementary
agreement was encouraged by the German
Government, it was not required by an
German law. In the second piace, by virtue 05
Article 5 of the EEC Treaty, a provision of
national law may not authorize conduct that
enables undertakings to circumvent Article 85.

he Council Directive 75/405, of 14 Apri
1975 concerning the restriction of the use of
petroleum products in power stations () like-
wise does not preclude the application of
Article 85. The use of oil for electricity genera-
tion and hence also the possibility of trade
between Member States is not completely ruled
out by it. As regards the use of natural gas for
electricity generation, the . Community-law
restrictions in this field were removed by
Council Directive 91/148/EEC of 18 March
1991 (3, with the result that natural gas is

available without restriction as a primary energy
source,

— the purchasing commitment also means that, to .

the extent that electricity is generated from the
coal purchased in pursuant of that commit-
ment, electricity imports from other Member
States are precluded.

(c) Effect on trade between Member States

The supplementary agreement is liable to affect
trade between Member States because the commit-
ment to purchase German coal precludes imports
of coal and other primary energy sources from
other Member States. The fact that the volume of
intra-Community trade in coal is rather small does
not make this point any less valid. It may actually
be due to an existing restriction of competition and
is not necessarily proof that no competition can
take place. A comparison of the average cost of
mining German and British coal (Federal Repu-

() OJ No L 178, 9. 7. 1975, p. 26.
() O No'L 75, 21. 3. 1991, p. 52.

(26)

blic: ECU 131/tce; United Kingdom: ECU
87/tce) shows that highly attractive alternatives to
German coal are available to German electricity
generators. Under the third electricity-from-coal
Law, the grant of aid is not restricted to the use of
German coal but is also possible for the use of coal
from other Member States. The same applies to the
issuing of import licences under the Tariff Quotas
Law. The volume of intra-Community trade in coal
may be small, but that is not the case with other
primary energy sources such as natural gas and oil.
Consequently, if there .were no commitment to
purchase coal, there could conceivably be trade
opportunities for thése other primary energy
sources.

There is an indisputable effect on trade between
Member States to the extent that electricity imports
from other Member States are precluded. The
GVSt’s objection that cross-frontier trade in electri-
city does exist does not invalidate this assessment.
The fact that trade already exists does not mean
that the development of further trade is not
affected by a restriction of competition.

2. The agreement between the GVSt and the VIK

(a) Agreements between undertakings and deci-
sions by associations of undertakings.
\ B

The GVSt and the VIK are associations of underta-
kings within the meaning of Article 85 (1) of the
EEC Treaty. The ‘supplementary agreement’ is an
agreement between associations of undertakings.
The recommendations issued by the associations
concerning the conclusion of long-term coal
supply contracts are in the nature of decisions by
associations of undertakings. The argument
advanced by the GVSt that the relevant recommen-
dation was not binding on VIK members does not
alter this fact. As the Court of Justice held in
Verband der Sachversicherer e.V. v. Commission (%),
regardless of what its precise legal status may be, a
recommendation of an association which consti-
tutes the faithful reflection of the association’s
resolve to coordinate the conduct of its members in
accordance with the terms of the recommendation
amounts to a decision by an association of underta-
kings within the meaning of Article 85 (1) of the

(%) Case 45/85 [1987] ECR 405, paragraph 32.
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EEC Treaty. The GVSt itself states that, in addition
to the 34,4 million tce purchased under the GVSt-
VDEW agreement, a further 6,5 million tce has to
be purchased by auto-generators to make up the
annual total of 40,9 million tce. This explains the
GVSt’s statement that the two agreements form a
composite whole. Irrespective of whether it was
legally binding, the recommendation was therefore
intended to coordinate the conduct of the mining
companies and of the auto-generators. That it had
the desired effect can be seen from the fact that
contracts covering the intended total amount and
making express reference to the recommendation
were concluded between industrial undertakings
and coalmining companies.

(b) Restriction of competition and effect
on trade between Member States

With regard to the restriction of competition and
the effect on trade between Member States, the

same considerations apply as are set out in para-

graph (25).

B. Application of Article 85 not precluded by
Article 90 of the EEC Treaty

The application of Article 85 of the EEC Treaty is

not precluded by Article 90 (2) of the EEC Treaty.

It can be assumed that the electricity supply
companies fall within the scope of Article 90 of the
EEC Treaty in so far as they provide basic supplies
of electricity. In principle, the competition rules of
the EEC Treaty also apply to undertakings
entrusted with the operation of services of general
economic interest unless the application of those
rules prevents them from performing the particular
tasks assigned to them.

The GVSt takes the view that the application of
Article 85 would prevent the performance, in law
or in fact, of those tasks. However, it is not evident
that the basic security of public electricity supplies
is ensured only by the notified agreement, with its
fixed coal procurement amounts and its consequent
preclusion of the procurement of other primary
energy sources. This view also seems to prevail
among German electricity generators. In a VDEW
publication (') it is stated that, in the opinion of the
great majority of those concerned, the current coal

(") Potentiale 2ur CO,-Minderdng in der Elektrizitdtswirtschaft
(Possibilities of reducing carbon dioxide in electricity genera-
tion).

29)

(30

procurement amounts are not essential from the
point of view of security of supply.

Moreover, as is stipulated in the second sentence of
Article 90 (2), the development of trade must not
be affected to such an extent as would be contrary
to the interests of the Community. Were is other-
wise, then compliance with the conditions laid
down in Article 90 (2) would be measures exclusi-
vely against national criteria and hence ultimately
left to the discretion of the Member States. The
need for national measures must therefore 'be
measured rather against Community criteria.

Against the background of the further development
of the internal market, the proportion of input
energy used for electricity generation which is
obtained on a priority basis from domestic energy
sources and is thus shielded from competition must
be limited to the minimum necessary to safeguard
basic electricity supplies. The Commission takes
the view that at the end of 1995 this proportion
should not exceed 20 % of the input energy used
to cover gross electricity consumption (3. In the
light of statements made by the German Govern-
ment and the GVSt, the Commission considers that
the coal purchasing . commitments to which the two
supplementary agreements relate are within these
limits. In 1990 gross electricity consumption in the
Federal Republic of Germany was 550 TWh. On
the basis of this total consumption of 550 TWh in
1990 and an annual increase in consumption of
1,5 %, total consumption in 1995 can be estimated
at about 593 TWh. If it takes an average of 310
grammes tce to generate 1 kWh (source: Federal
Ministry for Economic Affairs), the amount of fuel
that will be needed in 1995 to generate 20 % of
gross electricity consumption is 36,77 million tce.
This amount approximates to the 37,5 million tce
of newly mined coal which in 1995 is to cover the
puchasing commitments under the two supple-
mentary agreements. The fact that the actual
purchasing commitment of 40,9 million tce
exceeds this amount can be accepted as a transi-
tional arrangement lasting until 1995 as part of an
adjustment process. The cut-back in output is
already helping to put an end to a situation which
is unacceptable for the purposes of competition
law.

(3 Proposal for a Council Directive concerning common rules

for the internal market in electricity (O] No C 65, 14. 3. 1992,
p. 4 Article 13 (5)).
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C. Article 85 (3)

Pursuant to Article 85 (3) of the EEC Treaty, the
provisions of Article 85 (1) may be declared inap-
plicable in the case of any agreement or decision
which contributes to improving the production or
distribution of goods, while allowing consumers a
fair share of the resulting benefit, and which does
not impose on the undertakings concerned restric-
tions which are not indispensable to the attainment
of these objectives of afford those undertakings the
possibility of eliminating competition in respect of
a substantial part of the products in question.

The supplementary agreements meet the condi-
tions for exemption under Article 85 (3) up until
31 December 199S.

1. Improving the production or distribution of
goods

The supplementary agreements contribute to
improving electricity generation and coal produc-
tion in as much as they lay down a supply and
purchasing obligation limited to a specific period
and specific quantities. Electricity cannot be
produced for storage. Production and demand must
be in constant equilibrium. Electricity supply and
distribution is therefore a branch in the energy
sector in which it is of particular importance to
safeguard the procurement of primary energy
sources. The supplementary agreements make such
an energy source available in the form of coal. The
supplementary agreements thus promote security of
energy supply in the Federal Republic of Germany.

2. Allowing consumers a fair share of the
resulting benefit

The requirement that consumers shall be allowed a
fair share of the resulting benefit is met. Electricity

users have a high degree of interest in a secure '

supply of energy. The increased security of energy
supply afforded by the supplementary agreements
represents a benefit for both industrial and private
consumers. ‘

3. Need for the restriction

The supplementary agreements are necessary -—
within the limits of the authorization granted — as
a means of ensuring certainty in the planning of
secure electricity supplies. The electricity supply
companies, the auto-generators and the coalmining
companies need to be able to carry out fairly long-

G4

(39)

term planning in order to run their undertakings
with confidence. At the time of the closing of the
contracts the energy sources suitable for electricity
generation were, according to numerous experts,
subject to considerable price fluctuations and
supply risks on the world market.

Secure applies of electricity by the electricity
industry presuppose secure supplies of energy
sources. If they are to be able to cover the require-
ments of the electricity supply companies and
auto-generators as econbmically as possible, the
coalmining companies also need to have some idea
of future sales. The security of supply of energy
sources that is necessary in order to safeguard elec-
tricity supplies can be provided by the coalmining
companies only if there is an appropriate sales
guarantee for coal. A quantitative framework on the
scale indicated meets this requirement.

The interests of security of supply cannot, however,
justify purchasing commitments which exceed
actual requirements. The carrying-forward of
purchasing commitments from one period to the
next, provided for in both supplementary agree-
ments, can no longer contribute to security of
supply and would represent an unjustifiable tying
of customers. Such an arrangement would not
therefore qualify for exemption. Consequently,
exemption is possible only in so far as the annual
purchasing commitments forming the basis of the
notifications made by the GVSt of 34,4 million tce
(GVSt-VDEW agreement) and 6,5 million tce
(GVSt-VIK agreement) are authorized as purchasing
commitments in respect of an annual maximum
amount. Unfulfilled purchasing commitments may
accordingly not be carried forward by the parties to
subsequent periods. This does not prevent electri-
city generators and coalmining companies from
concluding new, short-term supply contracts in the
event of sudden extra demand.

4. No possibility of eliminating competition

The supplementary agreements do not offer the
opportunity of eliminating competition for a
substantial part of the products in question. Even
though the amount of electricity generated from
the coal purchased accounts for a substantial part of
the market, the electricity supply companies and
auto-generators are still able to use other domestic
or imported energy sources to generate the remai-
ning amount of electricity. Direct imports of elec-
tricity are not excluded either. Furthermore, the
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(7)

supplementary agreements do not concern the
entire territory of the Federal Republic of
Germany, but only its former territory before the
accession of the new Linder.

D. Article 65 (1) of the ECSC Treaty

Article 65 (1) of the ECSC Treaty prohibits all
agreements between undertakings, decisions by
associations of undertakings and concerted prac-
tices tending directly or indirectly to prevent,
restrict or distort normal competition within the
common market, and in particular those tending to
fix or determine prices, to restrict or control
production, technical developments or investment,
or to share markets, products, customers or sources

of supply.

1. Undertakings

The members of the associations affiliated to the
GVSt are undertakings within the meaning of the
ECSC Treaty as they satisfy the conditions of
Article 80 of that Treaty inasmuch as they are
engaged in production in the coal industry. The
GVSt is therefore an association of undertakings
within the meaning of Article 65 (1) of the ECSC
Treaty. :

The undertakings belonging to the VDEW and the
VIK do not satisfy the conditions of Article 80 of
the ECSC Treaty. The competition rules of the
ECSC Treaty are therefore not applicable to the
agreements concluded between the GVSt and the
VDEW and between the GVSt and the VIK as
such, but only to agreements between the mining
companies and to decisions by the GVSt.

2. Agreements between undertakings and decisions
by associations of undertakings

(@) Supplementary agreement between the
.. GVSt and the VDEW

The coalmining companies grouped within the
GVSt have jointly committed themselves to
supplying certain amounts of coal under the
supplementary agreement concluded between the
GVSt and the VDEW. This constitutes firstly an
agreement to supply a certain amount — namely
the amount laid down by the associations in the
supplementary agreemeht — as a group and an
agreement to endorse the contents of the agree-
ment between the associations. Secondly, it is an
agreement to divide this amount among the
German coalmining companies. The individual

(8)

(39

coalmining companies made their entering into
commitments conditional on their determining
their separate shares in that total amount. The deci-
sion by the GVSt to conclude the agreement with
the VDEW is moreover, a decision by an associa-
tion of undertakings.

(b) Supplementary agreement between the
GVSt and the VIK

Similar agreements between the coalmining
companies grouped together within the GVSt also
form the basis of this agreement. In point 2 of the
supplementary agreement it is stated that the coal-
mining companies ate to give ‘commitments’ to
comply with the principles of agreement. These
shared commitments are necessarily based on an
understanding between the undertakings and hence
on an agreement to supply a certain total amount
and to endorse the contents of the supplementary -
agreement. Secondly, the coalmining companies
have concluded an agreement to the effect that the
consignments making up the total amount are to
be divided among them alone. ‘

3. Restriction of competition

The agreements between the coalmining compa-
nies restrict competition in a number of ways.

(@) Supplementary agreement between the
GVSt and the VDEW

As a result of the agreement among the coalmining
companies to endorse the agreement between the
associations, all individual supply contracts with the
electricity supply companies are concluded on the
basis of the terms of the supplementary agreement.
Competition between the coalmining companies is
precluded to that extent. This constitutes a
common control of marketing and a sharing of
markets within the meaning of Article 65 (1) of the
ECSC Treaty.

As a result of the agreement on the total amount of
coal to be supplied, supplies by coal producers
from other Member States are precluded by that
amount. The German market for coal is thereby
sealed off from supplies from other Member States.
As was stated above, supplies from other Member
States are perfectly feasible given the higher cost of
German coal. The market-partitioning effect is also
apparent from the protocol to Article 2 (4) of the

“supplementary agreement between the GVSt and

the VDEW, according to which the coalmining
companies undertake, if their own output does not
suffice, to make up the difference with German
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coal only. A coalmining company is therefore
restricted, even where it has to purchase coal from
other sources in order to meet its supply commit-
ments, to German coalmining companies and
cannot procure supplies from other companies.

The agreement on the size of the shares in the total
amount means that competition between German
coalmining companies is entirely precluded as far
as the task of supplying that total amount is

_concerned. The argument advanced by the GVSt to

the effect that the supplementary agreement could
not fall within the scope of Article 65 because the
scale of the commitment was such that the coalmi-
ning companies had to conclude the supplemen-
tary agreement jointly, is misconceived. It is an
attempt to justify a restriction of competition by
that restriction itself, and amounts to saying that a
restrictive agreement is justified by the very fact
that the restriction of competition can come about
only through several competitors’ reaching an
agreement.

(b) Supplementary agreement between the
GVSt and the VIK

The same considerations apply to the understan-
ding between the coalmining companies which
forms the basis of the agreement between the GVSt
and the VIK. The arrangements fixing the total
amount and the other terms of the supplementary
agreement constitute an agreement on the condi-
tions of sale for coal and a division of the market.
Competition between the coalmining companies is
therefore precluded to that extent. The GVSt's
contention that the coalmining companies
competed for supply contracts with the auto-gene-
rators does not make this assessment any less valid.
This ‘competition’ took place on the basis and
within the framework of a restrictive agreement
that had already been concluded.

Moreover, the agreement has a market-partitioning
effect. Article 3 of the principles of agreement
provides that the individual contracting parties may
conclude agreements with one another, and with
the electricity supply companies covered by the
GVSt-VDEW agreement, on the transfer of purcha-
sing commitments or purchasing rights, provided
that doing so does not lead to any reduction in the
total amounts laid down in the GVSt-VIK and
GVSt-VDEW agreements. The coalmining compa-
nies have thereby jointly ensured that, even in the
event of changes in individual supplier-purchaser

42

#3)

relationships, supplies are always obtained from
German coalmining companies.

E. Article 65 (2) of the ECSC Treaty

Pursuant to Article 65 (2) of the ECSC Treaty the
Commission may authorize specialization agree-
ments or joint-buying or joint-selling agreements
and agreements which are strictly analogous in
nature and effect to those agreements, provided the
requirements of that paragraph are met. Those
requirements are that the agreement must make for
a substantial improvement in the production or
distribution of the products in question, that it
must be essential in order to achieve these results
and is not more restrictive than is necessary for that
purpose, and that it is not liable to shield a
substantial part of the products against competition
within the common market.

The Commission is of the opinion that those
requirements are met in this case. The agreements
between the coalmining companies are strictly
analogous to an agreement on specialization and
joint buying and selling. These agreements on the
fixing of a total amount and the apportionment of
that amount are a necessary precondition for the
conclusion of the two supplementary agreements.
They enable the coalmining companies to carry out
the long-term sales planning that is essential to
their business operations. Nor do they appear to-be
more restrictive than is necessary for the said
purpose of improving production and -supply.
However, the agreements concluded by the coal-
mining companies can be authorized only in so far
as the agreements on the purchasing commitments
covered by the supplementary agreements are
authorized as agreements on an annual maximum
amount. The carrying-forward of unfulfilled
purchasing commitments to subsequent periods is
therefore ruled out. In view of the need to ensure
certainty in respect of planning, the agreements
can also be considered acceptable from the point of
view of the requirements that a substantial part of
the products may not be shielded against competi-
tion. Moreover, the agreements do not concern the
entire territory of the Federal Republic of
Germany, but only its former territory before the
accession of the new Linder.

F. Articles 6 and 8 of Regulation No 17

Pursuant to Article 6 (1) of Regulation No 17, this
Decision will apply from the date of notification,
ie. 1 June 1989 in the case of the GVSt-VDEW
agreement, and 2 July 1991 in the case of the
GVSt-VIK agreement.
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G. Relationship to the Commission’s aid
decisions

(44) The decision to authorize the agreements between
the GVSt and the VDEW and between the GVSt
and the VIK is without prejudice to the legal
assessment by the Commission of the aid granted
by the German Government to the German coal-
mining industry. In particular, the German coalmi-
ning companies and the German Government may
not derive from the exemption decision any right
to receive or to grant aid. The parties to the agree-
ments have made the coal-purchasing commit-
ments subject to the grant of aid and the possibility
of procuring coal from third countries. The
authorization under the rules on restrictive agree-
ments cannot, therefore, prejudice future decisions
on the -admissibility of the grant of aid. This
applies both to decisions adopted on the basis of
general Decision No 2064/86/ECSC and to deci-
sions concerning the period after 1993, for which a
general legal basis has yet to be created. The
exemption decision is also without prejudice to
future decisions on the admissibility of aid to the
coalmining industry, because the quantity receiving
direct assistance under the third electricity-from-
coal Law is already smaller than the exempted
purchasing commitment,

HAS ADOPTED THIS DECISION :

Article 1

Article 85 (1) of the EEC Treaty is declared inapplicable
pursuant to Article 85 (3) to the ‘Supplementary agree-
ment on the sale of German coal up to 1995 concluded
between the Gesamtverband des deutschen Steinkohlen-
bergbaus and the Vereinigung Deutscher Elektrizitits-
werke e.V,, on condition that the purchasing commitment
does not exceed an annual maximum of 34,4 million
tonnes of coal equivalent [no carry-over from one period
to another being permitted).

The supplementary agreement is authorized, subject to
the same condition, under Article 65 (2) of the ECSC
Treaty. .

The exemption and the authorization are granted for the
period from 1 June 1989 to 31 December 1995.

Article 2

Atrticle 85 (1) of the EEC Treaty is declared inapplicable
pursuant to Article 85 (3) to the ‘Supplementary agree-
ment on the sale of German coal to industrial producers
of electricity’ concluded between the Gesamtverband des
deutschen Steinkohlenbergbaus and the Vereinigung
Industrielle Kraftwirtschaft e.V., on condition that the
purchasing commitment does not exceed an annual
maximum of 6,5 million tonnes of coal equivalent [no
carry-over from one period to another being permitted).

The supplementary agreement is authorized, subject to
the same condition, under Article 65 (2) of the ECSC
Treaty.

The exemption and the authorization are granted for the
period from 2 July 1991 to 31 December 1995.

Article 3

This Decision shall be without prejudice to the assess-
ment of the compatibility of aid to the German coalmi-
ning industry with the rules of the ECSC Treaty.

Article 4

This Decision is addressed to : Gesamtverband des Deuts-
chen Steinkohlenbergbaus, Friedrichstrafle 1, D-W-4300
Essen 1; Vereinigung Deutscher Elektrizititswerke e.V,
Streesemannallee 23, D-W-6000 Frankfurt/Main; and
Vereinigung Industrielle Kraftwirtschaft e.V.,, Richard-
Wagner-Strale 41, D-W-4300 Essen 1.

Done at Brussels, 22 December 1992.

For the Commission
Leon BRITTAN
Vice-President
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