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COMMISSION DECISION
of 2.7.2014

addressed to:
Telefénica Deutschland Holding AG
declaring a concentration to be compatible with the internal market and the EEA
agreement (Case M.7018 - TELEFONICA DEUTSCHLAND/ E-PLUS)

(Only the English text is authentic)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to the Agreement on the European Economic Area, and in particular Article 57
thereof,

Having regard to Council Regulation (EC) No 139/2004 of 20. January 2004 on the control of
concentrations between undertakings®, and in particular Article 8 thereof,

Having regard to the Commission's decision of 20 December 2013 to initiate proceedings in this
Case,

Having given the undertakings concerned the opportunity to make known their views on the
objections raised by the Commission,

Having regard to the opinion of the Advisory Committee on Concentrations?,
Having regard to the final report of the Hearing Officer in this Case®,

Whereas:
1. INTRODUCTION
1) On 31 October 2013, the European Commission received notification of a proposed

concentration pursuant to Article 4 of Council Regulation (EC) No 139/2004 (the
"Merger Regulation™) by which Telefénica Deutschland Holding AG ("Telefénica"
or the "Notifying Party") acquires within the meaning of Article 3(1)(b) of the
Merger Regulation, sole control over E-Plus Mobilfunk GmbH & Co. KG ("E-Plus™)
from Koninklijke KPN N.V. ("KPN"). Telefonica and E-Plus are collectively
referred to in this Decision as the "Parties".

! OJ L 24, 29.1.2004, p. 1. With effect from 1 December 2009, the Treaty on the Functioning of the
European Union ("TFEU") has introduced certain changes, such as the replacement of "Community" by
"Union" and "common market" by "internal market". The terminology of the TFEU will be used
throughout this decision.

2 0J C 86, 13.03.2015, p5.

s 0J C 86, 13.03.2015, p7.
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)

©)

(4)

()

(6)

(")

(8)

Based on the first phase market investigation (the "Phase | Market Investigation™),
the Commission raised serious doubts as to the compatibility of the merger with the
internal market and adopted a decision to initiate proceedings pursuant to Article
6(1)(c) of the Merger Regulation on 20 December 2013 (the "Article 6(1)(c)
Decision™). The Notifying Party submitted written comments on the Article 6(1)(c)
Decision on 15 January 2014 (the "Reply to the Article 6(1)(c) Decision™).

Based on a second phase investigation ("Phase Il Market Investigation™) which
supplemented the findings of the Phase | Market Investigation (jointly referred to as
the "Market Investigation™), the Commission addressed a Statement of Objections
(the "Statement of Objections™) dated 26 February 2014 to the Notifying Party
pursuant to Article 18 of the Merger Regulation in which the Commission further
substantiated its competition concerns. The Notifying Party replied to the Statement
of Objections (the "Reply to the Statement of Objections™) on 12 March 2014. KPN
and E-Plus also replied on the same date (the "KPN and E-Plus Reply to the
Statement of Objections").

An oral hearing took place on 17 March 2014 during which the Commission, the
Parties and certain interested third parties — namely [...]* — presented their views on
the competition concerns addressed in the Statement of Objections. The competition
authorities of several Member States as well as the German telecom regulator
Bundesnetzagentur ("BNetzA") and the Austrian telecom regulator Rundfunk &
Telekom Regulierungs-GmbH ("RTR") attended the oral hearing and had the
opportunity to ask questions.

On 2 April 2014, the time limit for taking a final decision in this Case was extended
by 10 working days pursuant to the first subparagraph of Article 10(3) of the Merger
Regulation. The Commission issued a letter of facts to the Notifying Party on 4 April
2014 (the "Letter of Facts™). The Notifying Party submitted its comments on the
Letter of Facts on 10 April 2014 ("Reply to the Letter of Facts"). KPN and E-Plus
also replied on the same date.

The Notifying Party submitted a first set of commitments on 10 April 2014. The
Commission carried out a market test of these commitments on 11 April 2014. On 28
April 2014 the Notifying Party submitted a second set of commitments. A market
test of these commitments was sent to market participants on 30 April 2014. The
Notifying Party submitted a final set of commitments on 29 May 2014.

On 19 May as well as on 23 May 2014, the time limit for taking a final decision was
extended by another 5 working days respectively pursuant to the second
subparagraph of Article 10(3) of the Merger Regulation.

The Advisory Committee discussed the draft of this decision on 18 June 2014. The
Advisory Committee supported all elements of the Commission's draft decision with
the exception of: (1) the Commission's conclusion that it is not necessary to reach a
final decision on the issue whether the proposed transaction gives rise to a significant
impediment of effective competition on the market for wholesale access and call
origination in Germany since the Commitments would in any event any such
potential concerns; and (2) the Commission's conclusion that (a) the Commitments
address the competition concerns identified by the Commission in the retail market
for mobile telecommunications services in Germany; (b) subject to full compliance
with the Commitments, the proposed transaction is not likely to significantly impede
effective competition in the internal market or in a substantial part of it; and (c) the
notified transaction must therefore be declared compatible with the common market.
As regards point (1) above, a plurality of Member States agreed with the
Commission's proposal, a minority disagreed and an even smaller minority abstained.
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(9)

(10)

(11)

(12)

(13)

As regards the three issues under point (2) above, a plurality of Member States
disagreed with the Commission, an equal number of Member States abstained and a
minority agreed.

In this Decision, the Commission provides first of all an overview of the rejection of
the referral request pursuant to Article 9 of the Merger Regulation (Section 4). It then
defines the relevant markets (Section 5). Next, the Commission sets out the
competitive assessment including an overview of the German retail market for
mobile telecommunications services and demonstrates that the merger is likely to
significantly impede effective competition on the retail market for mobile
telecommunications services in Germany, as well as on the German wholesale
market for access and call origination (Section 6). Section 6 also includes an
assessment of the alleged efficiencies submitted by the Parties and evaluates the
potential countervailing benefit to consumers. In Section 8 the Commission
concludes that, on balance, the merger is likely to significantly impede effective
competition, even taking into account possible efficiencies.

THE PARTIES AND THE TRANSACTION

Telefonica provides customers in Germany with wireless telecommunication services
such as voice, short message services ("SMS"), multimedia messaging services
("MMS") and mobile data services under its core brand "O2" and its second brands
Fonic, Netzclub and Tirk Telekom Mobile. To a lesser extent Telefonica also
provides fixed line telecommunication services in Germany. Telefénica further
provides wholesale network access to third parties, such as Freenet AG ("Freenet™),
Drillisch AG ("Drillisch™), Unitymedia GmbH ("Unitymedia™) and Kabel BW GmbH
("Kabel BW"), M-net Telekommunikations GmbH ("M-net"), Versatel GmbH
("Versatel™), Breko Bundesverband Breitbandkommunikation e.VV. ("Breko") and
Star Communications GmbH ("Star Communications™) and has various co-operations
with resellers, such as Lidl Dienstleistungs GmbH & Co. KG ("Lidl"), Kaufland
Warenhandel GmbH & Co. KG ("Kaufland™) and RINGFOTO GmbH & Co. ALFO
Marketing KG ("Ringfoto™).

Telefonica is an indirect subsidiary of Telefénica S.A, which has its headquarters in
Spain, and the ultimate parent company of the Telefénica group, which operates
through several subsidiaries in the European Union and in South America.

E-Plus provides customers in Germany with wireless telecommunications services
such as voice, SMS, MMS and mobile data services under its core brands E-Plus and
BASE, as well as under its various second brands such as simyo, blau/blauworld,
Yourfone, AyYildiz and Ortelmobil. E-Plus does not offer fixed line
telecommunications services. E-Plus provides wholesale network access to third
parties, such as Freenet and Communication Services Tele2 GmbH ("Tele2"), and
has sales partnerships with various resellers, such as Medion AG ("Medion", selling
mobile services under the brand Aldi Talk), VIMN Germany GmbH (selling mobile
services under the brand MTV mobile), Norma Lebensmittelfilialbetrieb Stiftung &
Co. KG (selling mobile services under the brand Normamobil), Netto Marken-
Discount AG & Co. KG (selling mobile services under the brand Nettokom) and
several others.

E-Plus is an indirect 100% subsidiary of the Dutch operator Koninklijke KPN N.V.,
a telecommunications and IT service provider active in the Netherlands, in Belgium
and in Germany.
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(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

On 23 July 2013, Telefonica S.A., Telefonica and KPN entered into a Share Purchase
Agreement ("SPA™), pursuant to which E-Plus will transfer all its assets, liabilities
and contractual positions of and in relation to its current business into a new entity
(the "New E-Plus"). Telefonica will then acquire all interests in New E-Plus against
the payment to KPN of a cash consideration of EUR 5 billion (EUR 5 000 million)
and the granting to KPN of a shareholding of 20.5% in Telefonica. KPN will not be
granted any rights conferring control of Telefénica. Following the transaction,
Telefonica will exercise sole control over New E-Plus.

The proposed transaction therefore constitutes a concentration within the meaning of
Article 3(1)(b) of the Merger Regulation.

EUROPEAN UNION DIMENSION

The undertakings concerned have a combined aggregate world-wide turnover of
more than EUR 5 000 million. Each of them has an European Union-wide turnover
in excess of EUR 250 million, but they do not achieve more than two-thirds of their
aggregate European Union-wide turnover within one and the same Member State.

The proposed transaction therefore has an European Union dimension.

REFERRAL REQUEST

On 20 November 2013, Germany, via the Bundeskartellamt ("BKartA") requested,
on the basis of Article 9(2)(a) of the Merger Regulation, a referral of the proposed
transaction from the Commission to the BKartA (the "Referral Request").

In the Referral Request, Germany considers that the proposed transaction threatens to
significantly affect competition in the German retail market for mobile
telecommunications services, as well as in the German wholesale market for access
and call origination, both of which present all the characteristics of distinct markets
in accordance with Article 9(2)(a) of the Merger Regulation. Moreover, Germany
considers that it is best placed to deal with the proposed transaction.

As the Commission decided to initiate proceedings, it was unnecessary for it to
pronounce on the Referral Request in phase | of its investigation.

On 2 January 2014 Germany, via the BKartA submitted a reminder of their Referral
Request under Article 9(2)(a) of the Merger Regulation, pursuant to Article 9(5) of
that regulation.

By letter dated 10 January 2014, the Commission informed of its intention to reject
the Referral Request. By letter dated 17 January 2014, Germany stated that it
disagrees with the Commission's view that there are no grounds for a referral of the
case.

On 30 January 2014 the Commission adopted a decision rejecting Germany's referral
request. The Commission considers that the criteria for a referral provided for in
Article 9(2)(a) of the Merger Regulation are fulfilled with regard to the proposed
transaction. However, in exercising its discretion the Commission did not consider it
appropriate to refer the proposed transaction to the BKartA for a number of reasons,
including the need to ensure a coherent and consistent approach when assessing
mergers in the telecom sector in different Member States falling into the
Commission's competence and the fact that the Commission has developed
significant expertise in markets for mobile telecommunications services within its
jurisdiction over the last years.
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(24)

(25)
5.1.

(26)

5.1.1.
(27)

5.1.1.1.
(28)

RELEVANT MARKETS

In line with the Commission’s practice to date, the Notifying Party proposes to
define the following product markets:

—  the market for mobile telecommunications services to end customers (retail
market for mobile telecommunications services),

—  the market for wholesale access and call origination on public mobile
telephone networks,

—  the wholesale market for international roaming and
—  the wholesale market for mobile call termination.

In recitals (26) to (111), the Commission assesses which are the relevant markets in
this Case.

Retail mobile telecommunications services

End customers purchase voice calls, SMS and data services from mobile network
operators ("MNOs") or from operators that purchase wholesale access to a network
from an MINO.

Product market definition

A relevant product market comprises all those products and/or services which are
regarded as interchangeable or substitutable by the consumers, by reason of the
products' characteristics, their prices and their intended use.* In determining the
relevant market, the Commission assesses demand substitution by determining the
range of products which are viewed as substitutes by the consumers.” The
Commission may also take into account supply-side substitutability, namely when its
effects are equivalent to those of demand substitution in terms of effectiveness and
immediacy.® This is the case when suppliers are able to switch production to the
relevant products and market them in the short term without incurring significant
additio7nal costs or risks in response to small and permanent changes in relative
prices.

Notifying Party’s view

The Notifying Party, also in light of previous Commission decisions® in this sector,
considers that there is one overall retail market for mobile telecommunications
services, which should not be further divided. Hence, the Notifying Party submits
that, due to supply-side substitutability, no further distinction should be made
between pre-paid and post-paid services or between services offered through
different technologies, namely through Global System for Mobile Communications,
the so-called second generation of digital cellular networks ("GSM" or "2G"),

Commission Notice on the definition of relevant market for the purposes of Community competition
law, paragraph 7 (OJ C 372, 09/12/1997, p. 5).

Commission Notice on the definition of relevant market for the purposes of Community competition
law, paragraph 15.

Commission Notice on the definition of relevant market for the purposes of Community competition
law, paragraph 20.

Commission Notice on the definition of relevant market for the purposes of Community competition
law, paragraph 20.

Commission Decision of 12 December 2012 in Case No COMP/M.6497 — Hutchison 3G Austria /
Orange Austria; Commission Decision of 1 March 2010 in Case No COMP/M.5650 — T-Mobile /
Orange UK.
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(29)

5.1.1.2.
(30)

(31)

(32

Universal Mobile Telecommunications System, the third generation network
("UMTS" or "3G) and the fourth generation network technology Long-Term
Evolution ("LTE" or "4G"). Likewise, the Notifying Party submits that no distinction
should be made according to the type of customer, for instance between residential
customers and business customers. Finally the Notifying Party submits that no
distinction should be drawn based on the different types of services that are
transmitted over mobile telecommunications networks, namely voice, SMS or data.

In the Notifying Party’s view, a more meaningful possible segmentation of the retail
market for mobile telecommunications services could be that between high-value and
low-value customers. High-value customers ask for high-quality services, notably in
relation to data communication, and are ready to pay higher prices, whereas low-
value customers’ demand is mainly price-driven. However, the Notifying Party
acknowledges that there is no clear division line or threshold agreed across the
industry between these two categories of customers.

Commission’s assessment

In previous decisions, the Commission did not further divide the market for the
provision of mobile communications services to end customers by type of customer
(that is to say between business or private, post- paid subscribers or pre-paid
customers) or by type of network technology (2G or 3G).? The Commission assessed
previous merger cases on the basis of the product market defined as a single market
for the provision of mobile telecommunications services to end customers. In the
Hutchison 3G Austria / Orange Austria decision, one of the key elements
underpinning this market definition was the Commission’s finding that there was a
high degree of supply-side substitutability.*

As discussed in more detail in recitals (32) to (55), in this Case the responses of the
Market Investigation indicate that, whilst there may be certain differences from the
demand-side between the various segments of the retail market, most of these
segments are characterised by a high degree of supply-side substitutability.

Private and business customers

In previous decisions, the Commission did not sub-divide the market between private
and business customers. In the T-Mobile / Orange UK Decision, the Commission
found that, although business customers were considered "heavy users™ as opposed to
residential customers who use mobile communication more rarely, the service
offered to the two categories of customers were substantially the same.'* In the
Hutchison 3G Austria / Orange Austria Decision, the Commission found that there
might be distinct demand from private and business customers but nonetheless

10

11

Commission Decision of 12 December 2012 in Case No COMP/M.6497 — Hutchison 3G Austria /
Orange Austria, recital 58; Commission Decision of 1 March 2010 in Case No COMP/M.5650 —
T-Mobile / Orange UK, recital 24; Commission Decision of 27 November 2007 in Case No
COMP/M.4947 — Vodafone / Tele2 Italy / Tele2 Spain, recital 14; Commission Decision of 26 April
2006 in Case No COMP/M.3916 — T-Mobile Austria/Tele.ring, recital 18 (but leaving open the question

whether a separate market exists for specific 3G-only applications); Commission Decision of 24

September 2004 in Case No COMP/M.3530 — TeliaSonera / Orange and Commission Decision of 16
September 2003 in Case No COMP/M.3245 — Vodafone / Singlepoint.

Commission Decision in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria, recitals 35,
41 and 52. See also Commission Decision in Case No COMP/M.3916 — T-Mobile Austria / Tele.ring,
recital 11.

Commission Decision in Case No COMP/M.5650 — T-Mobile / Orange UK, recital 21.
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(33)

(34)

(35)

(36)

(37)

concluded that, due to supply-side considerations, there was an overall product
market that included both private and business customers.*?

The Notifying Party pointed out that there is no generally accepted distinction within
the industry between private and business customers. Telefénica distinguishes
business customers from residential customers by asking for certificates of
incorporation or registration. It further distinguishes different categories of business
customers on the basis of the number of employees, namely small offices and home
offices ("SOHO"), small and medium enterprises ("SMEs") and large undertakings.
Similar criteria are adopted by the other operators responding to the Market
Investigation to identify business customers.

In response to the Market Investigation, MNOs*® considered that [...]*. In particular,
they explained that the [...]* relate to (i) [...]*; (i) [...]*; and (ii1) [...]*. In addition,
the MNOs offer [...]*. Business customers replying to the Market Investigation
mentioned a number of specific requirements that are different from standard
residential tariffs."

As regards supply-side substitution, the results of the Market Investigation indicate
that in Germany business customers, especially large undertakings, are mainly served
by MNOs and, in particular by Deutsche Telekom and Vodafone GmbH (together
with VVodafone Group plc "Vodafone"). Telefonica has only a limited presence in this
segment of the market and focuses its activities mainly on SMEs and SOHOs.
Similarly, E-Plus, as well as mobile virtual network operators ("MVNOs") and
Service Providers have very limited activities in the business customer segment and
serve mainly SOHO and SMEs (but to a very limited extent also larger
undertakings). Some MVNOs and Service Providers explained that the conditions for
wholesale access granted to them do not allow for competitive offers to business
customers.’ However, the Commission considers that, at least in relation to some
business customers (namely SOHO and SMEs), and particularly in relation to
MNOs, there is supply-side substitutability to the extent that MNOs offering services
to residential customers could relatively easily start serving at least some business
customers (namely SOHO and SMEs) as they would appear to have the necessary
infrastructure in place to offer the additional services requested by business
customers. It is therefore difficult to identify a clear category of business customers,
in relation to which the degree of supply-side substitution between the different
mobile operators is so limited that these customers would constitute a separate
product market.

As a result, the Commission considers that private and business customer retail
mobile telecommunication services do not constitute separate markets.

Pre-paid and post-paid services

Regarding pre-paid and post-paid services, the Commission has previously found
that the distinction between the two segments is becoming blurred due to the
development of different types of offers.’® It has also found that post-paid services

12

13
14
15
16

Commission Decision in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria, recitals 34
to 35.

See responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 12.

See responses to Questionnaire Q3 to Business Customers dated 31 October 2013, question 10.

See responses to Questionnaire Q2 to MVVNOs dated 31 October 2013, question 12.

Commission Decision in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria,
recitals 38-39; Commission Decision in Case No COMP/M.5650 - T-Mobile / Orange UK, recital 21.
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(38)

(39)

(40)

(41)

are often combined with handset promotions, whereas pre-paid services are not.'’” In
the Hutchison 3G Austria / Orange Austria Decision, the Commission concluded that
both types of services are part of the same market, in view of supply-side
substitution.*®

The data gathered during the Market Investigation in this Case indicate that the
differences between pre-paid and post-paid services have become increasingly
blurred due to the existence of post-paid tariffs with very short termination periods
and of new pre-paid "comfort™ functions (such as automatic charges if the pre-paid
balance falls below a certain level) and due to a general convergence in terms of
price between the two types of services. The answers to the Market Investigation do
not provide clear indications as to the significance of customer switching from one
service to the other in response to a price increase.*® The data gathered during the
Market Investigation indicates, however, that there is supply-side substitutability
between pre-paid and post-paid services,®® which suggests that pre-paid and post-
paid services form part of the same product market.

As a result, the Commission considers that pre-paid and post-paid retail mobile
telecommunications services do not constitute separate markets.

High-value/ low-value customers

As explained in recital (29), the Notifying Party suggests that a more meaningful
possible segmentation of the retail mobile communication service market could be
that between: (a) high-value and (b) low-value customers. The Notifying Party
submits that, while there is no clear division line or threshold agreed across the
industry between these two categories of customers, one such possible dividing line
could be between customers with monthly average revenue per user ("ARPU") below
and above EUR 30. On that basis, customers with a monthly ARPU smaller than
EUR 30 would account for about 43% of the total market revenues, while high-value
customers would account for the balance. Among high-value customers, those
generating a monthly ARPU between EUR 30 and 44 would account for 28% of the
market revenues, customers with a monthly ARPU between EUR 45 and 60 for 18%
of the total market revenues and customers with a monthly ARPU above EUR 60 for
9% of the total market revenues.”*

According to the respondents to the Market Investigation, there is no clear dividing
line shared within the industry to differentiate those two categories of customers.
However, some of the respondents also stated that such a distinction corresponds to
market conditions and that high-value customers may be differentiated from low-
value ones due to their higher consumption (especially in terms of data), their
willingness to pay more for better network quality and speed and better customer
care services. A small number of respondents clarified that, within their organisation,
high-value clients are differentiated from low-value customers in terms of customer
offers, services and customer retention.?

17
18
19

20

21
22

Commission Decision in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria, recital 40.
Commission Decision in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria, recital 41.
See responses to Questionnaire Q1 to MNOs and to Questionnaire Q2 to MVNOs dated 31 October
2013, question 10.

See responses to Questionnaire Q1 to MNOs and to Questionnaire Q2 to MVNOs dated 31 October
2013, question 10.

See Morgan Stanley Alphawise Report, January 2013, Document 1D 365.

See [...]*; responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 13.
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(42)

(43)

(44)

(45)

(46)

(47)

As regards the question whether the pre-paid/ post-paid segments correspond to the
low-value/ high-value customer segments, the data gathered during the Market
Investigation clearly indicate that, on the one hand, the vast majority of pre-paid
customers are likely to be low-value customers. On the other hand, as regards post-
paid customers, the respondents to the Market Investigation indicated that a
significant number of post-paid customers may also be low-value customers (that is
to say, customers having an ARPU below EUR 30).% This finding is in line with the
data submitted by the Notifying Party in the Form CO. Telefonica explained that
only around [20-30%]* of its post-paid customers have an ARPU equivalent to or
above EUR 30 per month and would thus qualify as high-value customers.
Conversely, [...]* of its post-paid customers would comprise customers with a
monthly ARPU between EUR 15 and 30 (around [30-40%]*) and below EUR 15
(around [40-50%]%).

On the demand side, the substitutability between the high-value and the low value
segments is limited due to the different characteristics of the two customers group.
However, the majority of the respondents to the Market Investigation nonetheless
indicated that it does not seem appropriate to distinguish separate markets for high-
value or low-value customers, mainly due to supply-side substitutability.

As a result, the Commission considers high-value and low-value customer retail
mobile telecommunications services do not constitute separate markets.

Type of technology (2G, 3G and future 4G technologies)

In previous decisions, the Commission considered that there was a single market for
the provision of mobile communication services to end customers, regardless of the
network technology used (2G, 3G or 4G).**

Based on the responses to the Market Investigation, the Commission considers that
no distinction should be made between services offered through 2G and 3G
technologies.

As regards the question whether 4G services constitute a separate product market,
from the demand side, half of the respondents to the Market Investigation consider
that customers to date perceive no difference between (at least the more
sophisticated) 3G services and the 4G services. In addition, some of the respondents
claimed that, due to the current limited coverage of 4G services in Germany, 4G
customers are switched to 3G in areas with no 4G coverage. It was also noted that
many customers use 2G, 3G and 4G services in parallel and that, at present, only a
limited number of handsets support 4G technology. Therefore, at present, there is
demand-side substitutability.

23

24

See responses to Questionnaire Q1 to MNOs and to Questionnaire Q2 to MVVNOs dated 31 October
2013, question 14. When they were asked why the average revenue generated with a user (ARPU) is
much higher in post-paid tariffs, the participants explained that consumers having a high demand are
more likely to purchase a post-paid tariff. A further reason pointed out by [...]* in its response to the
Market Investigation might be that aggregated figures for pre-paid services include a disused subscriber
identity module ("SIM™) cards that have not been cancelled by the customer because they incur no
monthly fee.

Commission Decision in Case No COMP/M.5650 — T-Mobile / Orange UK, recital 24 (with respect to
2G and 3G technologies); Commission Decision in Case No COMP/M.3916 — T-Mobile Austria /

Tele.ring, recital 18 (for 2G and 3G technologies); Commission Decision in Case No COMP/M.6497 —

Hutchison 3G Austria / Orange Austria, recitals 43 to 46 (for 2G, 3G and 4G technologies).
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(48)

(49)

(50)

(51)

(52)

(53)

However, a few respondents underline that things might change to a significant
extent with the increased use of data consuming services such as high-definition
("HD") streaming, which, according to [...]*, require an amount of bandwidth, which
cannot be provided through a 3G connection.®® The vast majority of the
respondents?® underline that the demand for 4G services is likely to significantly
increase in the future.?” Moreover, at the present time, 4G services are offered only
within the more expensive packages to post-paid customers and for broadband offers.
One MNO clarified that these services are included only in packages to post-paid
customers spending at least EUR [...]* per month.

While the roll-out of a 4G network requires certain investments and specific
spectrum holdings, it appears that, at least in the German market, all four MNOs
already are, or will likely be in the near future, able to offer 4G services to end
customers, in addition to 2G and 3G services. MVNOs and Service Providers are not
currently allowed to design own tariffs containing 4G services. They are only
allowed to offer the MNO's tariffs including 4G services. It therefore appears that, at
least as far as the German MNOs are concerned, there is, or, in any event, there will
likely be in the near future, a high degree of supply-side substitutability between
these services.

As a result, the Commission considers that the different technologies for retail
mobile telecommunications services do not constitute separate markets.

Voice / SMS / data services

Voice communications, SMS and data services, such as access to e-mail services and
general internet services, are often provided together. Demand for data services is
increasing, driven in part by the increased popularity of smartphones, which allow
for data intensive applications. Data services are also offered on a stand-alone basis,
separate from voice services, through mobile broadband dongles (typically attached
to a laptop), 3G/ 4G enabled tablets or mobile 3G/ 4G routers.

In previous cases, the Commission considered that it would not be appropriate to
define separate markets for voice services, SMS services and data-only services, due
to the fact that all providers offer all these types of services to their customers. In the
present case, the Commission has also considered whether data-only services, that is
to say data services that are purchased separately from voice services and accessed
through mobile broadband dongles, tablets or mobile routers, constitute a distinct
market.

In the Notifying Party’s view, due to the increasing penetration of smartphones, data
services are not only normally included in the bundled offer together with voice and
SMS services, but have become the essential component of all these bundled tariffs
whereas flat voice and SMS services are often included in such bundles for free. In
addition, data-only tariffs are rapidly losing significance in the German market also
due to the increasing use of multi-cards (that is to say, the use of additional SIM
cards attached to a voice/SMS/data bundle for another device without the need for a
separate data subscription) and the fact that many customers use their mobile

25
26

27

See [...]*; responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 25, [...]*.

See responses to Questionnaire Q1 to MNOs and to Questionnaire Q2 to MVNOs dated 31 October
2013, question 26.

See responses to Questionnaire Q1 to MNOs and to Questionnaire Q2 to MVNOs dated 31 October
2013, question 25. Half of the respondents to the Market Investigation indicated that 4G demand will
increase by 20 to 30% in the next 2 to 3 years.
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(54)

(55)

(56)

(57)

(58)

(59)

(60)

telephone as a modem for their tablet or laptop. The Notifying Party emphasises that
this is reflected [...]*.

The data gathered during the Market Investigation point towards the existence of a
single market including all of these services. It is true that some of the respondents to
the Market Investigation indicate that some customers using data-only services
would not switch to bundled offers also including voice and SMS in case of a price
increase.”® However, they point out that there is likely to be supply-side
substitutability between these services. Indeed, as submitted by the Notifying Party,
the vast majority of tariffs available on the market consist of voice, SMS and data
services.

As a result, the Commission considers that voice, SMS and data retail mobile
telecommunications services do not constitute separate markets.

Multiple-play services

The Commission has to date left open the question whether a separate market for
multiple play offers comprising, for example fixed internet access, fixed telephony
and television ("TV") (triple play) or fixed internet access, fixed telephony, TV and
mobile services (quadruple play) should be defined.”

Mobile telecommunications services can be offered in combination with fixed-line
services, such as fixed-line telephone, fixed-line internet or fixed-line TV. These
combined offerings are sometimes referred to as triple or quadruple play offers.

The Commission considered whether a distinct market for multiple-play services
should be defined. According to the respondents to the Market Investigation, the
number of consumers purchasing such multiple-play services is likely to increase in
the coming years.*® However, the data gathered during of the Market Investigation
does not provide any clear evidence that multiple-play services constitute a distinct
product market.

In any event, for the purpose of this Decision, taking into account that E-Plus is not
active in fixed-line telephony, it may be left open whether a distinct market for
multiple-play services exists. The Commission considers that the proposed
transaction raises competition concerns due to the combination of the Parties'
activities in the mobile sector, regardless of whether Telefonica's fixed-line activities
in Germany are taken into account.

Mobile data services vs fixed data services

The Notifying Party submits that fixed broadband services can be substituted by
mobile broadband services. The Notifying Party underlines that this is particularly
true in some rural areas in Germany given that the BNetzA imposed on MNOs,
which have been awarded the 800 MHz frequency spectrum at the 4G auction, an
obligation to roll-out 4G in rural areas lacking fixed high-speed internet access. In
addition, the Notifying Party considers that there is a high degree of substitutability
between mobile data services and fixed data services. According to the Notifying
Party, fixed and Wi-Fi services, in particular due to the existence of free Wi-Fi spots

28

29

30

Responses to Questionnaire Q10 to business customers dated 1 October 2013, question 5; to
Questionnaire Q11 to consumer organisations dated 1 October 2013, question 4.

Commission Decision in Case No COMP/M.5900 — LGI/KBW recital 186; Commission Decision in
Case No COMP/M.5734 — Liberty Global Europe / Unitymedia recital 48; Commission Decision in
Case No COMP/M.4338 — Cinven / Warburg Pincus / Casema / Multikabel recital 18.

Responses to Questionnaire Q10 to business customers dated 1 October 2013, question 13.
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(61)

(62)

(63)

(64)

(65)

(66)

in many public places, currently exert a significant competitive constraint on mobile
internet, especially for young and more price-sensitive consumers.

The Commission notes that, for the purposes of the assessment of the proposed
transaction, the question whether mobile broadband services are at present, or are
likely to be in the future, an alternative to fixed broadband services is irrelevant.
Indeed, the overlap between the Parties’ activities is in the mobile sector. The more
relevant question is therefore whether fixed broadband services constitute at present,
or are likely to constitute in the future, an alternative to mobile broadband services.

In line with its previous practice in mobile merger cases, the Commission considers
that mobile telecommunications services (including voice, SMS and data) constitute
a separate market from fixed telecommunication services. Indeed, among other
things, mobile services provide end users with different functionalities, namely with
the ability to communicate and to send and receive data on the go, from those offered
from fixed services. Moreover, the two types of services are viewed by the majority
of the respondents to the Market Investigation as complementary rather than
substitutable. As regards, in particular, mobile data transmission, the respondents to
the Market Investigation have indicated that they view these services, to date at least,
as not substitutable with fixed data services. This lack of substitution between fixed
and mobile data services is likely to continue to be the case also in the near future. In
order to be a substitute to mobile broadband services, the Wi-fi services would need
to provide smooth handover (so that the service is provided seamlessly when
mobile), and nationwide coverage, to replicate that of the mobile network, which is
not the case for the Wi-fi services that are currently available in Germany.

In its Reply to the Statement of Objections, the Notifying Party acknowledges that
there is no full substitutability between the two types of services, but reiterates that
fixed broadband exercises a strong competitive constraint on mobile data services
and points to the fact that on average 64% of the data traffic via smartphones in
Germany has been transmitted via home Wi-fi. The Commission notes that the fact
that the large majority of smartphones data traffic is transmitted via fixed broadband
is due to the fact that fixed broadband services are still more powerful and cheaper
than mobile. However, the Commission notes that as long as fixed broadband
services ensure no nation-wide coverage, they offer customers only a limited service
in terms of time and location of their data usage, and therefore cannot fulfill the same
demand fulfilled by mobile services, not even to a significant extent. Therefore the
Commission considers the competitive constraint arising from fixed broadband
services is still not material and concludes, in line with the results of the Market
Investigation referred to in recital (31), that fixed broadband services are merely
complementary to mobile broadband services.

As a result, the Commission considers that, for the purpose of this Decision, mobile
and fixed telecommunication services, including data services constitute separate
markets.

Relative importance of different market segments

Although one overall retail market for mobile telecommunications services exists, an
analysis of competition in the different segments described in recitals (32) to (64) is
important to assess whether a competition problem in a particular market segment
affects competition in the overall market.

With respect to the specific distinction between pre-paid and post-paid customers,
the Notifying Party submits that the number of pre-paid customers is decreasing and
that whilst active pre-paid SIM cards constituted 49% of the total SIM cards in 2011,
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(68)

(69)

(70)

they constituted only 47% of the total number of SIM cards at the end of 2012. In
addition, the Notifying Party submits that the revenues generated with prepaid
customers constituted only 16% of the total revenues realised in Germany from retail
mobile services in 2013 and will significantly decrease in the coming years.

However, in light of the data gathered during the Market Investigation, the
Commission considers that pre-paid customers will continue to play a significant role
in the German mobile communications market in the next three to five years. The
data gathered during the Market Investigation in this Case indicate that the German
market today is characterised by a slight prevalence of pre-paid customers over post-
paid customers. However, it also emerges from the Market Investigation that the
number of post-paid customers is progressively increasing. The popularity of
smartphones, the subsidisation of smartphones (especially high-end ones) within
post-paid tariff plans and the use of more advanced data intensive services and
applications (for example cloud services, streaming, videos, voice over IP ("VoIP")
and over-the-top ("OTT") applications) associated to smartphones are mentioned as
the factors that are contributing to the increased demand for post-paid services.

As regards the numbers of subscribers, the vast majority of MVNOSs, Service
Providers, Branded Resellers and MNOs who responded to the Commission's Phase
Il Market Investigation Questionnaires were of the view that over 50% of all retail
mobile customers will be pre-paid customers at the end of 2016.*' Moreover,
according to the majority of the MVNOs, Service Providers and to the other MNOs,
at the end of 2018, more than 45% of all mobile communication services will still be
provided to pre-paid customers.** This means that more than 50 million subscribers
will probably still be pre-paid customers in five years' time.

As regards the share in the overall retail mobile revenues, which is generated with
pre-paid customers, the clear majority of MVNOSs, Service Providers and MNOs,
which responded to the Commission's questionnaires in the Phase Il Market
Investigation, does not foresee a decline of these revenues by the end of 2016. In
fact, the share of revenues generated with pre-paid customers was estimated to be
similar to what it is today (namely, 15 to 20% of the overall mobile revenues).*®
Moreover, [...]* does not foresee any change of the situation even by the end of
2018, while [...]* estimates a moderate decline of the share of revenues generated
with pre-paid customers in the overall retail mobile revenues to 10 to 15% by that
date.> Hence, even according to the most conservative forecast, revenues generated
with pre-paid customers would still amount to around EUR 2 billion (based on
today's market volume) by the end of 2018.

As a result, and as further explained in recitals (232) and (233), a distinction between
the pre-paid and post-paid sections is relevant, because: (i) the merged entity will be
particularly strong in the pre-paid segment (that is to say, a share of more than [...]*

31

32

33

34

See Responses to the Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
question 8; to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 8; and to the
Questionnaire to mobile network operators active in Germany dated 20 January 2014, question 3.

See Responses to the Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
question 8; and to the Questionnaire to mobile network operators active in Germany dated 20 January
2014, question 3.

See Responses to the Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
question 9; Q3 to Branded Resellers dated 21 January 2014, question 9; and the Questionnaire to mobile
network operators active in Germany dated 20 January 2014, question 4.

[...].
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5.1.2.
(72)

5.1.2.1.

(73)

5.1.2.2.
(74)

of the overall revenues in the pre-paid segment and the market leader in terms of
subscribers)® and in the low-end of the post-paid segment to which pre-paid
customers would likely switch in response to price increases in the pre-paid segment;
(ii) the pre-paid segment is the segment in which the most price aggressive offers are
introduced, as price is a particularly important factor for pre-paid customers®; and
(iii) the pricing dynamics in the pre-paid segment are likely to influence, through the
competitive interplay between contiguous segments, which follows a bottom up
approach, the pricing of the post-paid segment as well as of the overall market. In
particular, post-paid customers using a low-value tariff will consider switching to
pre-paid tariffs if such tariffs were to be less expensive than low-value post-paid
tariffs. A decrease in prices for low-value post-paid tariffs would, in turn, exercise
pressure on higher-value post-paid tariffs as customers using such tariffs might
consider switching to less expensive low-value post-paid tariffs if they regard the
surcharge for a higher-value post-paid tariff as too expensive.

In light of the matters referred to in recitals (65) to (70), and to the extent it is
relevant for the competitive assessment on the relevant market, this Decision also
discusses the impact of the proposed transaction on specific segments. The
Commission underlines, however, that the effects of the proposed transaction on the
different segments are assessed in view of their larger effect on the overall market
and not merely within a particular segment.

Geographic market definition

The relevant geographic market comprises the area in which the undertakings
concerned are involved in the supply and demand of products or services, in which
the conditions of competition are sufficiently homogeneous and which can be
distinguished from neighbouring areas because the conditions of competition are
appreciably different in those areas.*’

Notifying Party’s view

The Notifying Party submits that the market for mobile communications services to
end customers is national in scope and therefore corresponds to the territory of
Germany.

Commission’s assessment

In previous cases, the Commission found that the retail market for mobile
telecommunications services was national in scope.® The Commission considers, on
the basis of the Market Investigation and taking into account the fact that the licences
to mobile operators are granted on a national basis, that this definition is also
appropriate in this Case and concludes that the relevant geographic market in this
Case is national in scope.

35
36
37

38

See Section 6.3.1.1.

See recital (136).

Commission Notice on the definition of relevant market for the purposes of Community competition
law, paragraph 7.

Commission Decision in Case No COMP/M.6497— H3G Austria / Orange Austria, recital 73;
Commission Decision in Case No COMP/M.5650 — T Mobile / Orange UK, recitals 25 and 26.
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(77)

(78)

Wholesale market for access and call origination on public mobile networks

On this market, MNOs sell access to their network and the ability to initiate calls to
MVNOs and Service Providers.** While MVVNOs own parts of the infrastructure of a
mobile network, Service Providers* do not own any network infrastructure. Both
types of market players use the wholesale access granted by MNOs to sell mobile
telecommunications services under their own brands and in their own name on the
retail market, that is to say they become party to the contracts with the end-
customers. MNOs typically provide network access and call origination together to
MVNOs and Service Providers.

Product market definition
Notifying Party’s view

The Notifying Party takes the view that the exact definition of the wholesale market
for access and call origination has no influence on the assessment of the proposed
transaction and agrees with the Commission’s product definition in previous cases.

Commission’s assessment

In previous cases,** the Commission defined a wholesale market for access and call
origination on public mobile networks. The services provided by MNOs to MVNOs
and Service Providers were considered as the key elements required for MVVNOs and
Service Providers to be able to provide retail mobile communication services. Since
both services were considered to be generally supplied together they were seen to be
part of a single market.*?

In this Case, the vast majority of MNOs, MVNOs, Service Providers and Branded
Resellers that took part in the Market Investigation expressed the view that the
Commission’s past product market definition, as described in recital (77), is correct,

39

40

41

42

The Commission notes that, as opposed to MVNQOs and Service Providers, Branded Resellers (see
recital (187) for a more detailed description of this type of players) are not active on the demand-side of
this market, as Branded Resellers essentially act as distribution or marketing agents of MNOs. Branded
Resellers do not purchase wholesale services with a view to re-selling them. Instead, they limit
themselves to distributing mobile communication services on behalf of MNOs using their own brand
and their own distribution channels.

Note that the legal definition of "Diensteanbieter" (Service Providers) adopted in point 6 under Section
3 of the German Telecommunications Act ("TKG") is broader and encompasses anyone who entirely or
partially professionally offers telecommunication services or contributes to the delivery of such services
("Diensteanbieter” [ist] jeder, der ganz oder teilweise geschaftsmaRig a) Telekommunikationsdienste
erbringt oder b) an der Erbringung solcher Dienste mitwirkt). However, this definition is not necessarily
identic with the use of the term Service Provider in the 2G and 3G licences that precede the inclusion of
the definition of Service Providers in the TKG.

See Commission Decision of 12 December 2014 in case COMP/M.6497 — Hutchison 3G Austria/
Orange Austria, recitals 61, 62 and 63; Commission Decision of 1 March 2010 in case COMP/M.5650
— T-Mobile/ Orange, recitals 27 to 30; Commission Decision of 27 November 2007 in case
COMP/M.4947 Vodafone/ Tele2 Italy/ Tele2 Spain recital 15.

The definition of a single market for wholesale access and call origination on public mobile networks is
also in line with the Commission Recommendation of 11 February 2003 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory
framework for electronic communication networks and services (OJ L 108, 24/04/2002, p. 33), see
definition of market 15 in the Annex to that Directive.
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(83)

5.3.
(84)

(85)

5.3.1.
5.3.1.1.
(86)

essentially because they are not aware of any factors in Germany that would justify a
different conclusion from the one reached in other Member States.*®

In view of the foregoing, the Commission considers that there is a distinct wholesale
market for access and call origination on public mobile telephone networks.

Geographic market definition
Notifying Party’s view

In line with the Commission’s practice in previous cases, the Notifying Party submits
that the scope of the wholesale market for access and call origination is national in
scope. It explains that this market corresponds to the dimensions of the MNOs
networks, which are in general limited to national borders, essentially owing to
regulatory barriers.

Commission’s assessment

In previous cases, the Commission considered the wholesale market for access and
call origination to be national in scope due to regulatory barriers stemming from the
fact that licences granted to MNOs are generally national in scope.*

In the Market Investigation the vast majority of respondents were of the view that the
relevant geographic market is national in scope.*

Based on the forgoing, the Commission considers the wholesale market for access
and call origination on public mobile networks to be national in scope, that is to say
limited to the territory of Germany, as the wholesale market corresponds to the
dimension of the MNOs networks, which are limited to the German territory given
that the licences granted by the BNetzA to mobile operators are granted on national
basis.

Wholesale market for mobile call termination services

Call termination services are provided when calls originate from one network and
terminate on another network. For such calls, the operator on whose network the call
terminates, routes the call and connects it to the called party. This service is provided
at wholesale level between two network operators.

Both Parties are MNOs and therefore active on this market. Each has a share of
100% on call termination services on its respective network. Both Parties are also
buying these services from the other MNOs.

Product market definition
Notifying Party’s view

The Notifying Party submits that there is no substitute for call termination on each
individual network since the operator transmitting the outgoing call can reach the
intended recipient only through the network to which the recipient is connected.
Accordingly, the Notifying Party submits that the exact definition has no influence
on the assessment of this Case and agrees with the finding of the Commission in

43

44

45

See the responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 81 and
Questionnaire Q1 to MNOs dated 31 October 2013, question 94.

See Commission Decision of 12 December 2014 in case COMP/M.6497 — Hutchison 3G Austria/
Orange Austria, recital 74 to 77 with references to further decisions.

See the responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 82 and
Questionnaire Q1 to MNOs dated 31 October 2013, question 95.
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53.2.1.
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5.3.2.2.
(9)

5.4.
(92)

(93)

(94)

previous cases that each individual network constitutes a separate relevant product
market.

Commission’s assessment

For the termination of a call, there can be no substitute other than the access to the
network to which the called party belongs. Accordingly, the Commission has
previously defined each individual network as a separate product market for call
termination services.*®

The Market Investigation did not provide any indication that the product market
should be defined in a different manner in this Case.

The Commission therefore concludes, in line with previous decisions, that each
individual mobile network constitutes a separate product market.

Geographic market definition
Notifying Party’s view

The Notifying Party submits that the market should correspond to the dimensions of
the operators’ networks and therefore be considered as national in scope in line with
previous Commission’s decisions.

Commission’s assessment

Previous decisions of the Commission have defined the markets to be national in
scope.*” The Market Investigation did not provide any indication that the geographic
market definition should be changed in the present case. The Commission therefore
concludes that the markets for call termination of mobile calls are national.

Wholesale market for international roaming

In order for a provider of retail mobile services to be able to provide its end
customers with telecommunication services outside their home countries, it must
enter into agreements with providers of wholesale international roaming which are
primarily active in other national markets.

Roaming agreements can be concluded with a preferred foreign operator which
offers tailor-made service conditions, as can be seen in particular in the creation of
international roaming alliances, such as the Freemove Alliance or the Vodafone
partners.*®

The roaming market is regulated within the European Union. Prices are capped at
European Union level by Regulation (EU) No 531/2012 of the European Parliament
and of the Council (the "Roaming Regulation”).*® Under the Roaming Regulation,
retail prices for making and receiving calls, sending SMS and providing data services
are capped for European Union customers when using their mobile telephones

46

47

48

49

See notably Commission Decision of 20 September 2013 in case COMP/M.6990 - Vodafone/Kabel
Deutschland, recital 238; Commission Decision of 3 July 2012 in case COMP/M.6584 Vodafone/Cable
& Wireless, recital 47 and Commission Decision of 1 March 2010 in case COMP/M.5650 T-
Mobile/Orange, recital 37.

See notably Commission Decision of 20 September 2013 in case COMP/M.6990 - Vodafone/Kabel
Deutschland, recital 242 and Commission Decision of 1 March 2010 in case COMP/M.5650
T-Mobile/Orange, recital 38.

See Commission Decision of 12 December 2012 in case COMP/M.6497 Hutchison 3G Austria/Orange
Austria, recital 65.

Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13 June 2012 on
roaming on public mobile communications networks within the Union (OJ L 172, 30.6.2012, p. 10).
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5.4.2.2.
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5.5,
(101)

55.1.
(102)

(103)

abroad, while receiving SMS is free. At the wholesale level, prices for voice roaming
charges, SMS and data roaming are equally capped for operators from European
Union Member States.

Both Parties are active on the wholesale market for international roaming by
providing foreign MNOs with wholesale roaming services on their networks.

Product market definition
Notifying Party’s view

The Notifying Party submits that the exact definition has no influence on the
assessment of this Case and agrees with the market definition developed by the
Commission in previous cases.

Commission’s assessment

Because the Market Investigation did not provide any indication that the product
market should be defined in a different manner, the Commission retains its previous
product market definition of a separate wholesale market for international roaming
comprising both terminating calls and originating calls in this Case.

Geographic market definition
Notifying Party’s view

The Notifying Party agrees with the Commission’s previous decisions that the
relevant geographical scope of the market for the supply of wholesale international
roaming is national.

Commission’s assessment

In previous decisions, the Commission found the wholesale markets for international
roaming to be national in scope, given that wholesale international agreements can be
concluded only with companies which have an operating licence in the relevant
country and licences to provide mobile services are restricted to a national territory.>

In this Case, the Commission retains its previous’ geographic market definition and
considers the respective market to be national in scope.

Affected Markets

The proposed transaction will give rise to the affected markets referred to in recitals
(102) to (108):

Horizontally affected markets

The German retail market for mobile telecommunications services and the German
market for wholesale access and call origination on public mobile telephone
networks are affected, since the Parties' combined shares on these markets exceed
15%.

Moreover, the wholesale market of international roaming in Germany is horizontally
affected, as both Parties are active on this market with a combined market share
above 15%.

50

See Commission Decision 12 December 2012 in case COMP/M.6497 Hutchison 3G Austria/Orange
Austria, recital 78; Commission Decision of 1 March 2010 in case COMP/M.5650 T-Mobile/Orange,
recital 35; Commission Decision of 20 August 2007 in case COMP/M.4748 T-Mobile/Orange
Netherlands, recital 27; Commission Decision of 26 April 2006 in case COMP/M.3916 T-Mobile
Austria/Tele.ring, recital 28.
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Vertically affected markets

The German retail market for mobile telecommunications services and the German
wholesale market for access and call origination on public mobile telephone
networks are also vertically affected, as both Parties are active on both market levels
and their combined shares exceed 25% on both the retail and the wholesale level.

Moreover, the wholesale markets for international roaming in Spain, the Czech
Republic, the United Kingdom, Ireland and Slovakia are vertically affected. In order
to offer international roaming to their end-customers, MNOs need to procure
wholesale international roaming services in those Member States where they are not
active themselves. Hence, there is a vertical link between the German retail mobile
communication market and wholesale international roaming markets outside of
Germany. Telefonica offers wholesale international roaming services in each of those
five Member States. Given the fact that the Parties’ combined market share on the
German retail mobile communication market exceeds 25%, those markets for
international roaming outside of Germany, where Telefdnica is active, are vertically
affected.

The retail mobile communication services markets in Spain, the Czech Republic, the
United Kingdom, Ireland and Slovakia are likewise affected due to the fact that
Telefdnica is active in these markets, which are vertically related to the German
wholesale market for international roaming, where the Parties hold a combined
market share above 25%.

Furthermore, the wholesale markets for call termination on Telefonica's public
mobile telephone networks in Germany, Spain, the Czech Republic, the United
Kingdom, Ireland and Slovakia are vertically affected, as Telefonica holds a market
share of 100% on each of these markets, which are upstream to the German retail
market for mobile telecommunications services, where both Parties are active.
Likewise, the wholesale market for call termination on E-Plus' public mobile
telephone network in Germany where E-Plus holds a market share of 100% is
vertically affected, as Telefonica is active in the downstream retail mobile
communications markets in Germany, Spain, the Czech Republic, the United
Kingdom, Ireland and Slovakia.

For addition, the retail mobile communication markets in Germany, Spain, the Czech
Republic, the United Kingdom, Ireland and Slovakia are also vertically affected
given their respective vertical link to the upstream activities of Telefonica and E-Plus
in the provision of call termination services on their respective public mobile
telephone networks.

As regards the affected wholesale markets for international roaming, as well as the
respective vertically affected retail markets, the Commission considers that
competition concerns are not likely to arise from the proposed transaction. The
Roaming Regulation imposes a price cap on the wholesale prices that MNOs may
charge their roaming customers. At the wholesale level, that Regulation caps prices
for operators from Member States for voice roaming charges, SMS and data. In
addition, MNOs must meet all reasonable requests for wholesale roaming access.
MNOs are, therefore, prevented from refusing access to their network and from
charging excessive termination fees. Moreover, the respondents to the Commission's
market investigation questionnaires have not raised any specific concerns regarding
these markets.

As regards the affected wholesale markets for call termination on Telefonica's and E-
Plus' public mobile telephone networks, as well as the respective vertically affected
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retail markets, the Commission considers that competition concerns are also not
likely to arise as rates for mobile voice call termination services are subject to an ex
ante rate regulation by national telecoms regulators, such as BNetzA in Germany.
Furthermore, the respondents to the Commission's market investigation
questionnaires have not raised any specific concerns regarding these markets.

In light of the matters referred to in recitals (109) and (110), the affected wholesale
markets for international roaming and for call termination on Telefonica's and E-
Plus' public mobile telephone networks as well as the respective vertically affected
retail markets are not discussed any further in this Decision. Therefore, the
Commission analyses concerns as to the compatibility of the proposed transaction
with the internal market with respect to the retail market for mobile
telecommunications services and the market for wholesale access and call origination
on public mobile telephone networks in Germany.

COMPETITIVE ASSESSMENT
Legal test

Under Article 2(2) and (3) of the Merger Regulation, the Commission must assess
whether a proposed concentration would significantly impede effective competition
in the internal market or in a substantial part of it, in particular through the creation
or strengthening of a dominant position.

The Merger Regulation recognises that in oligopolistic markets, it is all the more
necessary to maintain effective competition.”* This is in view of the more significant
consequences that mergers may have on such markets. For this reason, the Merger
Regulation provides that under certain circumstances, concentrations involving, first,
the elimination of important constraints that the parties had exerted on each other,
and, second, a reduction of competitive pressure on the remaining competitors may
result in a significant impediment to effective competition, even in the absence of a
likelihood of coordination between the members of an oligopoly.>

Under the new substantive test introduced by the Merger Regulation (see Articles
2(2) (3) of that Regulation), the Commission is no longer required to show the
creation or strengthening of a dominant position in order to declare a merger
incompatible with the internal market on the grounds that it would significantly
impede effective competition. The Merger Regulation makes it clear that the
determination of whether effective competition would be significantly impeded in
the internal market or in a substantial part of it goes beyond the question of whether a
merger would create or strengthen a dominant position on the markets concerned.
According to recital 25 of the Regulation, the notion of "significant impediment to
effective competition” in Article 2(2) and (3) of that Regulation should be
interpreted, as extending, beyond the concept of dominance, to the anti-competitive
effects of a concentration that result from the non-coordinated behaviour of
undertakings which do not have a dominant position on the market concerned.>®

51
52
53

Recital 25 of the Merger Regulation.

Recital 25 of the Merger Regulation.

Recital 25 of the Merger Regulation refers to the fact that concentrations involving the elimination of
important competitive constraints that the merging parties had exerted upon each other, as well as a
reduction of competitive pressure on the remaining competitors may under certain circumstances result
in a significant impediment to effective competition even in the absence of a likelihood of coordination
between the members of the oligopoly.
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The Commission guidelines on the assessment of horizontal mergers under the
Council Regulation on the control of concentrations between undertakings (the
"Horizontal Merger Guidelines")** distinguish between two main ways in which
mergers between actual or potential competitors on the same relevant market may
significantly impede effective competition, namely non-coordinated and coordinated
effects. Non-coordinated effects may significantly impede effective competition by
eliminating important competitive constraints on one or more firms, which
consequently would have increased market power, without resorting to coordinated
behaviour. In that regard, the Horizontal Merger Guidelines consider not only the
direct loss of competition between the merging firms, but also the reduction in
competitive pressure on non-merging firms in the same market that could be brought
about by the merger.*

The Horizontal Merger Guidelines list a number of factors which may influence
whether or not significant non-coordinated effects are likely to result from a merger,
such as the large market shares of the merging firms, the fact that the merging firms
are close competitors, the limited possibilities for customers to switch suppliers, or
the fact that the merger would eliminate an important competitive force. That list of
factors applies equally if a merger would create or strengthen a dominant position, or
would otherwise significantly impede effective competition due to non-coordinated
effects. Furthermore, not all of these factors need to be present to make significant
non-coordinated effects likely and it is not an exhaustive list.>®

The concept of closeness between the merging parties' products

As further explained in Section 6.3.1.2, contrary to what the Notifying Party
submits®’, the Commission is not required, for the purposes of finding non-
coordinated effects in the absence of dominance, to show that the merging parties are
each other's closest competitors on the relevant markets. The Horizontal Merger
Guidelines refer to merging firms being "close competitors™ as opposed to being each
other's closest competitors, as submitted by the Notifying Party.>®

Moreover, closeness of competition is only one of the factors listed in the Horizontal
Merger Guidelines as potentially influencing whether or not significant non-
coordinated effects are likely to result from a merger. The qualification of a firm as
an important competitive force can be equally relevant. This has already been
recognised in previous Commission decisions.*

The concept of important competitive force

Paragraph 37 of the Horizontal Merger Guidelines points out that firms may have
more of an influence on the competitive process than their market shares or similar
measures would suggest.

An assessment of whether an undertaking has more of an influence on the
competitive process than its market share would suggest is carried out against an

54

55
56
57
58
59

Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings, (OJ C 31, 5.2.2004, p. 5).

Horizontal Merger Guidelines, paragraph 24.

Horizontal Merger Guidelines, paragraph 25.

See Reply to the Statement of Objections.

Horizontal Merger Guidelines, heading for paragraphs 28 to 30.

See, for instance, Commission Decision of 21 January 2010 in Case No COMP/M.5529, Oracle / Sun
Microsystems, paragraph 164.
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objective benchmark, namely the firm's own market share. The competitive influence
that a firm exerts, as set against that benchmark, is assessed on the basis of those
competitive parameters that are relevant to the market under investigation. Similarly,
the assessment of whether the removal of this firm would change competitive
dynamics in an anti-competitive manner, is carried out with reference to the likely
incentives of the merged entity and the remaining competitors to compete on these
parameters if the merger would go ahead. This approach is fully in line with the
Merger Regulation and paragraph 37 of the Horizontal Merger Guidelines.

In light of the matters referred to in recitals (119) and (120), the Commission
disagrees with the position advocated by the Notifying Party, namely that an
undertaking may be considered as an important competitive force only if its offers
have a disproportionately high impact on the competitive dynamics or if it plays a
maverick role.®

The argument by the Notifying Party referred to in recital (121), which would unduly
raise the evidentiary burden for finding that a firm is an important competitive force
and for the finding of anti-competitive non-coordinated effects in merger cases in the
absence of dominance, is not supported by the Horizontal Merger Guidelines.

Standard of Proof

The standard of proof that the Commission is required to meet to find non-
coordinated effects leading to a significant impediment of effective competition,
including on the basis that a merger would combine two close competitors or remove
an important competitive force, is the same as the standard that it must meet when
assessing whether or not other relevant factors are present. The Commission applies
the general legal standard to show that a significant impediment to effective
competition arises. This standard requires the Commission to assess the economic
outcome attributable to the concentration which is most likely to ensue.®

As regards the evidence used in this Decision, the Commission notes that its
assessment of a concentration must be supported by a sufficiently cogent and
consistent body of evidence that must be factually accurate, reliable and consistent.
The body of evidence must contain all the information required to be taken into
account in order to assess a complex situation and it must be capable of
substantiating the conclusions drawn from it. Against this background, the
Commission has assessed all available sources of evidence in this Case, including: (i)
the data gathered throughout the Market Investigation; (ii) the reports and
contributions submitted by a number of telecommunication regulators in the
European Union (BNetzA in Germany, Office of Communications ("Ofcom") in the
United Kingdom) and national expert committees (Monopolkommission®); (iii)
economic evidence based on the quantitative analysis referred to in recital (213); and
(iv) the analysis of internal documents submitted by each of the Parties and in
particular those that were submitted and described in further detail by E-Plus in
response to the Statement of Objections and the Article 6(1)(c) Decision.

In this respect, it should be noted that the Commission took into account while
assessing the internal documents referred to in recital (124) not only the specific
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See KPN and E-Plus Reply to the Statement of Objections, Document ID 2253, p. 10 et. seq.

See Case C-413/06 P, Bertelsmann v. Impala, [2008] ECR 1-4951, paragraph 52.

The Monopolkommission is an independent expert committee, which advises the German government
and legislature in the areas of competition policy-making and regulation.
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circumstances of their preparation and use, but also the general market situation at
the time when those documents were drawn up. As regards, in particular, internal
documents the Commission relied, as referred to in further detail in recitals (386) to
(391), on internal documents that were either approved by or submittedto each of
Parties’ decision making bodies prior to the adoption of strategic decisions. The
Commission considers therefore such internal documents to reflect the Parties'
strategy and views. In addition, most of the internal documents relied upon also form
part of the set of internal documents that the Parties appear to consider particularly
important as they explicitly draw the Commission's attention to them in their
submissions in response to the Statement of Objections and the Article 6(1)(c)
Decision.

General description of the German telecommunications sector
Introduction

The German mobile communications market is the largest market for mobile
telecommunications services in the European Union. It accounts for around 113
million subscribers.®® Around 53% of the SIM cards currently on the German market
(47% in terms of active subscribers) are pre-paid and 47% (53% in terms of active
subscribers) are post-paid.®* According to figures provided by the Communications
Committee, the German mobile communication market is worth around EUR 26
billion in terms of revenues of which EUR 19.1 billion were generated with services
to end customers (excluding sales of mobile devices). According to the Notifying
Party's estimates, 83% of the end customer revenues are generated with post-paid
customers, while 17% are generated with pre-paid customers.®

Prices for retail telecommunications services in Germany, as in most Member States,
have been declining during recent years. According to the Notifying Party, the
decrease in retail prices has been caused by regulatory intervention such as a
decrease of mobile termination rates and roaming fees, as well as by increased
competition from services offered by OTT players, such as free messaging services.
As a result of such price decrease, the overall revenues generated with mobile
communication services decreased as well. The average revenue per minute (ARPM)
in Germany in 2011 was 8.8 cents/minute (slightly below the EU average which is
9.1 cents/minute).®® In terms of ARPU, Germany is currently one of the Member
States with rather low ARPU (the 2011 ARPU in Germany is EUR 187.3/year, while
the average ARPU in 2011 was EUR 195.4/year within the European Union ).%’
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See Tatigkeitsbericht Telekommunikation 2012/ 2013 of the BNetzA, p. 22, Doc 1D 4140.

According to Tatigkeitsbericht Telekommunikation 2012/ 2013 of the BNetzA, Doc ID 4140, in 2012,
60.27 million pre-paid and 52.89 million post-paid cards were in circulation in Germany. The figures
relating to active subscribers are provided by the Communications Committee, a committee composed
of representatives of EU Member States whose main role is to provide an opinion on the draft measures
that the Commission intends to adopt in the in the framework of the Commission's Digital Agenda, Doc
ID 4442.

See Telefonica's presentation Project Montreal prepared for the first meeting with the European Union
Commission Case Team on 6 August 2013, p. 8.
http://digital-agenda-data.eu/charts/analyse-one-indicator-and-compare-countries#chart={"indicator-
group":"mobile","indicator":"mob_arpm","breakdown-group":"total","breakdown":"TOTAL_MOB",
"unit-measure":"eurocent”,"ref-area":["BE","BG","CZ","DK","DE" ,"EE","IE","EL","ES","FR" ,"IT",
"CY", LV LT LU T HU  MT UNL AT PLY U PT " RO ST SK! I U SE UK " EU2T
http://digital-agenda-data.eu/charts/analyse-one-indicator-and-compare-countries#chart={"indicator-
group":"mobile","indicator":"mob_arpu","breakdown-group":"total","breakdown":"TOTAL_MOB",
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However, based on the Organisation for Economic Co-operation and Development
(OECD) study comparing the prices of baskets of products including both voice and
data services across the OCED countries, it appears that some baskets are more
expensive in Germany than in other Member States, such as the United Kingdom,
Sweden, France, the Netherlands, Ireland and Finland.®®

As in other markets in the European Union, in Germany the demand for data traffic
is increasing mainly due to the high penetration of smartphones. The Notifying Party
estimates that the penetration rate of smartphones in Germany is in the range of [60-
70]*% and submits that, according to the statistics of the German industry
association Bundesverband Informationswirtschaft, Telekommunikation und neue
Medien e.V. (BITKOM), 81% of the handsets sold in Germany in 2013 were
smartphones.

Trend towards increasing consumption of mobile data services

Due to the penetration of smartphones, but also tablets, demand for mobile data
services has risen over recent years. According to a study commissioned in 2013 by
the German industry association of telecommunication providers, the overall mobile
data consumption of post-paid customers increased from 11.8 million gigabytes
("GB™) in 2008 to estimated 170.1 million GB in 2013. The average monthly mobile
data consumption of post-paid customers increased from 22 megabytes ("MB") in
2008 to estimated 261 MB in 2013.%

Based on the responses to the Market Investigation, the Commission assumes that
mobile data consumption will further increase in the future. Participants in the
Commission's Phase | Market Investigation were of the opinion that mobile data
consumption and demand for 4G services will further increase within the next two to
three years.” Likewise, respondents in the Phase Il Market investigation believed
that mobile data consumption will continue to increase.”

However, the Commission regards that trend towards greater mobile data
consumption as a gradual change that, together with the declining prices for
traditional voice services, causes a shift of revenues from voice to data services.
Revenues generated with mobile voice services will continue to play an important
role within the next three to five years. Indeed, Deutsche Telekom and Vodafone,
both expect to still generate around [...]*% of their mobile services revenues by the
end of 2018 with voice services, as opposed to [...]*% today.’® The Notifying Party,
which generates [50-60]*% of its mobile services revenues with voice services
today, expects that revenues from voice services will constitute [40-50]*% of its
mobile services revenues by the end of 2016, and [30-40]*% of its mobile services
revenues by the end of 2018.” E-Plus, which generates [50-60]*% of its retail
mobile services revenues with voice services today, expects to generate [40-50]*%
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"unit-measure":"euro","ref-area":['BE","BG","CZ","DK","DE" ,"EE" " IE","EL","ES","FR","IT","CY",
"LVUULTTMLUT THU M MTT U NL AT PLYPT RO ST SK! R SE UK " EU2T7" T}

The OECD Communications Outlook 2013, Document ID 4205, p. 219 et seq.

Dialog Consult/VATM, 15. TK-Marktanalyse Deutschland 2013, p. 27, Document ID 4137.

See responses to Questionnaire Q1 to MNOs dated 31 October 2013, questions 25 and 26 and to
Questionnaire Q2 to MVVNOs dated 31 October 2013, question 25.

[...]

Responses to Questionnaire to mobile network operators active in Germany dated 20.1.2014, question
5.

Telefonica's response to the Commission's RFI No 8 dated 24.1.2014, Document ID 1524, question 4.
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of its retail mobile revenues with voice services by the end of 2016 and respectively
[40-50]*% by the end of 2018."

In this context, the Notifying Party points out that data services come in addition to
voice services. Hence, according to the Notifying Party, the percentage of revenues
generated with voice services provides limited information concerning the impact of
data services. The Notifying Party claims that instead it is the smartphone penetration
rate that is significant.” In the Commission's view, this argument has no impact on
the finding that revenues generated with voice services will continue to play an
important role during the next three to five years.

It should also be pointed out that mobile customers contribute to a variable extent to
the trend of increased mobile data consumption. According to a study by the German
association of telecommunications and value-added service providers (Verband der
Anbieter von Telekommunikations- und Mehrwertdiensten, VATM), around 70% of
all post-paid customers use mobile data services for less than 250 MB per month.
More precisely, 38.4% of all post-paid customers use less than 50 MB of mobile data
services per month, 31.4% of all post-paid customers use between 50 and 250 MB
mobile data services é)er month, and 30.2% of all post-paid customers use more than
250 MB per month. ’

Table 1: Distribution of monthly average mobile data consumption of post-paid customers

Abb. 23: Verteilung des durchschnittlichen monatlichen Datenvolumens bei Postpaid-Mobilfunkanschliissen
(in MB, Schatzung)

50 -< 250 MB
314%

__

Source: Dialog Consult/VATM, 15. TK-Marktanalyse Deutschland 2013, page 28

Even though these average numbers will certainly increase as well, the Commission
notes that certain customers will have less demand for data than others.

In addition, it appears that pre-paid customers value high-speed mobile data services
less than post-paid customers. In the view of respondents to the Commission's
Market Investigation, pre-paid customers deem 4G network coverage and quality as

E-Plus' response to the Commission's RFI No 4 dated 24.12014, Document ID 1527, question 2.
See Reply to the Statement of Objections, paragraph 10.
Dialog Consult/VVATM, 15. TK-Marktanalyse Deutschland 2013, p. 28, Document 1D 4137.
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well as download speed, which is crucial for mobile data consumption, significantly
less important than post-paid customers.”’ Likewise, pre-paid customers are seen to
be less willing to pay more for higher 4G network coverage and quality and
increased download speed than post-paid customers.”® For pre-paid customers,
competitive prices for voice and SMS services were seen to be more important than
competitive prices for data services or bundles including voice, SMS and data
services. Furthermore, pre-paid customers were seen to attribute more importance to
competitive prices for voice and SMS services than to network coverage and quality,
including a higher down-load speed.”

In this context, the Notifying Party submits that the Statement of Objections
underestimates the importance of data services for all customers. It claims that the
fact that pre-paid customers value price more than 4G network coverage is to be
explained by the fact that they have not yet experienced the value of a 4G network.
According to the Notifying Party, the fact that prepaid customers are very price
sensitive (for example due to income constraints) does not imply that they do not
value a good quality network. Furthermore, the Notifying Party claims that there is
no indication that pre-paid customers are less interested or even have no interest at
all in data services and 4G.%

As regards that criticism put forward by the Notifying Party, the Commission firstly
notes that mobile data consumption of pre-paid customers is on average lower than
the average mobile data consumption of post-paid customers®’. Hence, they are
indeed less interested in mobile data services than post-paid customers. Moreover,
they may be less willing to pay a considerable premium for higher network speed or
quality.

Description of the German MNOs

Currently, four MNOs are active in Germany: Deutsche Telekom, Vodafone,
Telefdnica and E-Plus.

As the successor of the former state-owned company Deutsche Bundespost Telekom,
the incumbent Deutsche Telekom today offers fixed network, broadband and mobile
communications, Internet and Internet Protocol Television ("IPTV") services to
consumers, as well as information and communication technology ("ICT") solutions
to business and corporate customers. Mobile communication services are offered
under the core brand "Deutsche Telekom" (previously: "T-Mobile™) through
Deutsche Telekom’s wholly owned subsidiary Telekom Deutschland GmbH and
under the second brand "Congstar” through its wholly owned subsidiary Congstar
GmbH. To a limited extent, through its subsidiary Congstar Services GmbH,

7
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See Responses to the Questionnaire Q2 to MVNOs and to Service Providers dated 21.1.2014, question
14; Questionnaire Q3 to Branded Resellers dated 21.1.2014, question 14 and Questionnaire to mobile
network operators active in Germany dated 20.1.2014, question 12.

See Responses to the Questionnaire Q2 to MVVNOs and Service Providers dated 21.1.2014, question 16;
Questionnaire Q3 to Branded Resellers dated 21.1.2014, question 16 and Questionnaire to mobile
network operators active in Germany dated 20.1. 2014, question 14.

See Responses to the Questionnaire Q2 to MVVNOs and Service Providers dated 21.1.2014, question 14;
Questionnaire Q3 to Branded Resellers dated 21.1.2014, question 14 and Questionnaire to mobile
network operators active in Germany dated 20.1.2014, questions 12.

See Reply to the Statement of Objections paragraphs 10 to 15.

See for example the average mobile data consumption per subscriber in the respective segments based
on the replies by E-Plus and Telefénica to the data RFI of 4 October 2013.
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Deutsche Telekom also offers mobile services in cooperation with Branded Resellers
of the REWE group under the brands "Ja!Mobil" and "Penny Mobil." In addition,
Deutsche Telekom provides wholesale access to its network and call origination
services to MVNOs and Service Providers. Deutsche Telekom’s mobile network
(D1) is based on 2G, 3G and to a lesser extent also on 4G®? technology.

Vodafone offers mobile communication services, as well as fixed line telephony,
broadband Internet access services (using DSL technology over Deutsche Telekom’s
access network) and IPTV to consumers and enterprise customers in Germany. Apart
from its core brand "Vodafone", Vodafone provides these services under its second
brand "o.tel.o". Under the brand "BILDmobil,” Vodafone offers specific tariffs in
cooperation with the Branded Reseller Axel Springer SE under the brand
"BILDMobil”. In addition, Vodafone recently acquired control over the German
cable operator Kabel Deutschland Holding AG ("Kabel Deutschland™), which
enables it to offer cable TV services as well as fixed telephony and broadband
Internet access via the newly acquired cable network.?* Moreover, Vodafone
provides wholesale access to its network and call origination services to MVNOs and
Service Providers. As the successor of Mannesmann, which entered the German
mobile communication market in 1992, Vodafone can be considered as the second
incumbent in the German mobile communication market. Its mobile network (D2) is
based on 2G, 3G and to a lesser extent also on 4G®* technology.

E-Plus, a subsidiary of the Dutch telecommunication operator KPN, provides mobile
communication services under its core brands "E-Plus+" and "BASE" and under its
second brands including "simyo," "blau/blauworld,” "Yourfone," "AyYildiz" and
"Ortelmobil™ to customers in Germany. Moreover, it has entered into a sales
partnership with Medion for mobile services under the brand Aldi Talk, VIMN
Germany GmbH for mobile services under the brand MTV mobile, Norma
Lebensmittelfilialbetrieb Stiftung & Co. KG for mobile services under the brand
Normamobil and Netto Marken-Discount AG & Co. KG for mobile services under
the brand Nettokom. Moreover, E-Plus provides wholesale access to its network and
call origination services to MVNOs and Service Providers. E-Plus was the third
MNO to enter the German market in 1993. Unlike the mobile networks of the other
three MNOs, E-Plus’ mobile network (E1) is currently based on 2G and 3G and only
to a limited extent 4G technology (in March 2014, E-Plus launched 4G services in
Berlin, Leipzig and Nurnberg). Furthermore, as the business focus of E-Plus is not
business customers, it does not offer any specific business customer tariffs and
services. Moreover, E-Plus is the only MNO in Germany that does not offer any
fixed line products.

Telefonica, a subsidiary of the Spanish telecoms group Telefonica, provides mobile
and to a certain extent also fixed line communication services (telephony and
Internet access) to consumers and business customers in Germany. In Germany it is
active under its core brand "O2" and its second brands "Fonic,” "Netzclub," and
"Tiurk Telekom Mobile". In addition, Telefénica maintains sales partnerships with
resellers such as Lidl, Kaufland and Ringfoto. Moreover, Telefonica provides
wholesale access to its network and call origination services to MVNOs and Service
Providers. As the successor of VIAG Interkom GmbH & Co. KG, Telefonica entered
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For details see recital (170).

See the Commission Decision of 20 September 2013 in case COMP/M.6990 - Vodafone/Kabel
Deutschland.

For details see recital (171).
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the German market in 1995, that is to say after the three other MNOs. Its mobile
network (E2) is based on 2G, 3G and to a certain extent also on 4G® technology.

Spectrum allocation

In Germany, BNetzA is responsible for spectrum allocation according to the relevant
provisions of the Telecommunications Act (Telekommunikationsgesetz, "TKG"). In
those cases where demand for frequencies exceeds the volume of available radio
spectrum for the use of mobile networks, the BNetzA proceeds to an award of
frequency usage rights by auction. Accordingly, in 2000, the predecessor of the
BNetzA, the Regulierungsbehorde fir Telekommunikation und Post, carried out an
auction of 3G licences and in 2010 the BNetzA auctioned licences to use spectrum in

the 800 MHz, 1800 MHz, 2000 MHz and 2600 MHz bands, which are technology

neutral.

While the licences awarded in 2010 are technology neutral and can be used for 4G,
but also for other technologies, earlier licences were originally subject to the use of a
specific technology. Accordingly, the frequencies in the 900 MHz band and parts of
the 1800 MHz band were to be used for 2G networks, while the frequencies in the
2000 MHz band were to be used for 3G networks. Frequencies in the 3500 MHz
band were to be used with suitable technologies for Broadband Wireless Access

("BWA"). However, upon request, BNetzA can allow the licence holders to flexibly

use the respective spectrum with a different technology. Flexible use has been
granted for several 2G and 3G licences to date.

Tables 2 and 3 give an overview of the current allocation of spectrum® and the
allocation following the proposed transaction.

Table 2: Frequency holdings of the four German MNOs today (in MHz)

800MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz

Deutsche Telekom [I| 00 ] 23] | 0ol ] 24.3( 45.0 0.0
Vodafone Bl 2008 | 28] 10.8(f 32.7|) 65.0 0.0
Telefénica B 20.0( 10.0(l | 34.3f | as.9] | 50,0 0.0
E-Plus 0.0l 10.0]| | 54.8(! | sl | 30.0[f 24.0|

Source: BNetzA

Table 3: Frequency holdings of the remaining German MNOs post-transaction (in MHz)

800 MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz
Deutsche Telekom (I | 200 ] 248 | 40.0 | 24.8 | 450 0.0
Vodafone A 200 | 2a8l] 1wsl | 34.7 65.0 0.0
Merged entity  |I | 200  200] 89.6 ) 93.5]] 0.0 84lo

Source: BNetzA

While most of the frequency usage rights that are currently awarded will only expire
on 31 December 2020 or thereafter, the licences for the usage of the 900 MHz
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For details see recital (172).

Spectrum holdings reflected in tables 2 and 3 contain paired and unpaired spectrum. An arrangement
whereby a block of spectrum in a lower frequency band is associated with a block of spectrum in an
upper frequency band is called paired spectrum. Paired spectrum allows MNOs to use different
frequency blocks for the uplink and downlink of mobile traffic. In addition to the licences to use paired
spectrum, the BNetzA also awarded to a limited extent usage rights for unpaired spectrum. In order to
use unpaired spectrum for two-way-communication a special technique, so called time division duplex
(TDD) can be deployed. However, TDD is commercially not used in Germany. As both, mobile voice
and data traffic, constitute two-way communication, this means that in Germany, the unpaired spectrum
essentially remains unused today.
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frequencies, as well as part®’ of the licences for the usage of 1800 MHz frequencies,
which are used for 2G, will terminate on 31 December 2016. For this reason, the
BNetzA is currently engaged in preparations for the award procedure for the
frequency usage rights that will expire on 31 December 2016, as well as, possibly,
certain frequencies in the 700 MHz band, which are currently used for TV signal
transmission (so-called "Project 2016").

(148) Table 4 gives an overview of the expiry dates of currently awarded frequency usage
rights.

Table 4: Overview of expiry dates of currently awarded mobile licences

2,6 GHz

3,5 GHz

Source: BNetzA

(149) When the 2G licences expire on 31 December 2016, the four MNOs active in
Germany will retain the following spectrum holdings:

Table 5: Frequency holdings of four German MNOs after 31 December 2016 (in MHz)

8 While Vodafone's and Telefonica's entire spectrum holdings in the 1800 MHz band will expire on 31
December 2016, Deutsche Telekom will keep 30 MHz in this frequency band and E-Plus 20 MHz.
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800 MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz

Deutsche Telekom | 20.0 | 30.0( 24.8| 45.0 0.0
vodafone 20.0 0.0 34.7 65.0 0.0
Telefénica 20.0 0.0 48.9 50.0 0.0
E-Plus 0.0 | 20.0{ a4.6 30.0 84.0

Source: Commission based on information provided by BNetzA

The overview set out in Table 5 does not take into account any additional spectrum,
which the four MNOs or possible new entrants may acquire in the course of the
spectrum auctions to be organised within the framework of Project 2016.

Accordingly, Table 6 shows what the merged entity’s and its competitors’ spectrum
holdings would look like after 31 December 2016 (excluding any spectrum holdings
to be possibly acquired in the course of Project 2016).

Table 6: Frequency holdings of the remaining German MNOs after 31 December 2016 (in MHz)

800 MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz

Deutsche Telekom || 20.0 | 30.0 24.8 45.0 0.0
Vodafone | 20.0 0.0 3a.7|f 65.0 0.0
Merged entity | 20.0 | 20.0|f 93.5|f 80.0|f 84.0

Source: Commission based on information provided by BNetzA

Taking into account the expiration of 3G licences on 31 December 2020, the four
MNOs active in Germany would have the following spectrum holdings (again
without any spectrum holdings which the four MNOs may acquire in future
auctions):

Table 7: Frequency holdings of four German MNOs after 31 December 2020 (in MHz)

800 MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz

Deutsche Telekom || 20.0 | 30.0 0.0/f 45.0 0.0
vodafone | 20.0 0.0{ 9.9]f 65.0 0.0
Telefénica | 20.0 0.0 29.1] 50.0 0.0
E-Plus 0.0 | 20.0]| 19.3 30.0(f 24.0

Source: Commission based on information provided by BNetzA

Accordingly, the merged entity’s and its competitors’ spectrum holdings would look
like as shown in Table 8 after 31 December 2020 (without any spectrum holdings
which they may acquire in future auctions).

Table 8: Frequency holdings of four German MNOs after 31 December 2020 (in MHz)

800 MHz | 900 MHz 1800 MHz 2000 MHz 2600 MHz 3500 MHz

Deutsche Telekom || 20.0 | 30.0 0.0]| 45.0 0.0
Vodafone | 20.0 0.0 3.9 65.0 0.0
Merged entity | 20.0 | 20.0|| 48.9|f 80.0|f 84.0

Source: Commission based on information provided by BNetzA

According to the spectrum usage concept for the merged entity submitted by the
Notifying Party, the merged entity will need the aggregated spectrum of both Parties.
Taking into account that the majority of 2G licences, namely the licences in the 900
MHz frequency band, will already expire on 31 December 2016 and it is currently
unclear to what extent the merged entity will be in a position to secure licences in the
900 MHz spectrum after 2016, the Notifying Party plans to [...]*.

Finally, it should be noted that the BNetzA has also started its separate regulatory
review of the proposed transaction under the TKG. Pursuant to the TKG, BNetzA is
empowered to assess the impact of the aggregation of the Parties’ respective
spectrum holdings in the merged entity on competition and on the efficient use of
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spectrum. The review of the proposed transaction by the BNetzA is still in process
and, as the Commission understands it, is not subject to any pre-determined deadline.

Status of 4G implementation

4G is currently considered to be the technically advanced solution to cope with the
rising demand for mobile data services, given that it allows data traffic of up to 300
megabit per second ("Mbit/s"), whereas the current standard 3G technology allows
only for data rates of up to 42 Mbit/s. However, due to capacity constraints the
current average speed is limited to a range of 1.3-5.7 Mbit/s. The next technical step
will be the 4G advanced standard which enables speeds of up to 1 gigabit per second
("Ghit/s").

The demand for 4G is driven by innovations in the handset and in the content
offerings (for example applications, audio, video or TV). Producers of handsets are
constantly creating new 4G-capable devices (for example tablets and smartphones
such as the iPad and the iPhone) enabling consumers to use mobile
telecommunications services at a higher speed with larger data-volumes, even in
rural areas.

In addition to higher speed of data download, 4G ensures better coverage and latency
compared to previous technologies. In particular, 4G allows the achievement of full
coverage for rural areas in Germany, where 2G or 3G is either not always available
or available only with an inferior quality.

Germany has been one of the first Member States to experience the roll-out of 4G.
This is because Germany was the first Member State to auction the spectrum for 4G
services in May 2010.

During the 2010 auction, Deutsche Telekom, Vodafone and Telefénica acquired
spectrum in the 800 MHz spectrum band, which is well suited to ensure a large
coverage of a 4G network. E-Plus did not acquire any spectrum in the 800 MHz
band, but did acquire spectrum in the 1800 MHz band, which is particularly suited to
roll-out a 4G network with high capacity.

In this context, the Notifying Party underlines that the optimal spectrum package for
a roll-out of 4G is a mixture of frequency spectrum. Lower frequencies (below
1GHz) are characterised by wider propagation in the field and a better penetration of
walls, which makes them best suited to realise a large coverage of a mobile network.
Higher frequencies (above 1GHz) are more suited to ensure capacity of a mobile
network. Therefore, whilst the frequencies below 1GHz (for example 800MHz band)
are used for mobile area coverage and the coverage of rural areas, the frequencies
above 1GHz (for example 1800MHz or 2.6GHz) are deployed for capacity coverage,
that is to say in urban areas.

The Commission notes, however, that it is feasible to effectively roll-out 4G
networks without access to either 800 MHz or 1800 MHz, even though such
networks might have the shortcomings described in recitals (163) to (168).

According to the experience of MNOs active outside of Germany, the roll-out of a
4G network solely on 800 MHz is feasible.?® Respondents to the Market
Investigation also explain that the possible capacity or speed restraints of a 4G
network solely based on 800 MHz may be addressed by having a sufficient amount
of spectrum in the 800 MHz band (that is to say, 2x20 MHz). Alternatively, the roll-

88

See responses to Questionnaire Q1 to MNOs outside Germany dated 20.1.2014, question 12.
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out of a 4G network based on 800 MHz would need to be complemented by adding a
capacity layer on 1800 MHz or 2600 MHz.

In this context, the Notifying Party submits in its response to the Statement of
Obijections that rolling out a 4G network solely on 2x20 MHz in the 800 MHz band
is only a theoretical option in Germany as the 2010 auction rules by BNetzA did not
allow any of the four German MNOs to acquire 2x20 MHz in the 800 MHz band.
Hence, for an effective roll-out of a 4G network, Deutsche Telekom, Vodafone and
Telefonica which acquired spectrum in the 800 MHz band in the 2010 spectrum
auctions need to add a capacity layer on 1800 MHz or 2600 MHz.

In this context, the Commission finds that according to the responses to the Market
Investigation, it is possible to complement a coverage layer in the 800 MHz band
with a capacity layer in the 2600 MHz band. The German LTE network of VVodafone
is based on these two bands. Therefore, spectrum in the 1800 MHz is not needed for
successfully rolling-out an LTE-network.

Likewise, an effective roll-out of a 4G network mainly based on 1800 MHz is
considered feasible by MNOs active outside of Germany.®® For example, [...]*
explains: "The 1800 MHz band provides a good combination of coverage and
capacity properties. [...]* considers that it would be possible to provide a network
for both urban and rural areas only based on 1800 MHz."®° [...]* further explains that
"[t]he first wave of LTE roll-out in Denmark has been solely on 1800 MHz both for
Telia Sonera, Telenor and Hi3G".** MNOs active outside Germany also named other
examples of Member States, where MNQOs have rolled out a 4G network solely on
1800 MHz. These include France (Bouygues Telekom S.A.), Italy (H3G S.p.a.),
Netherlands (T-Mobile Netherlands B.V.), the United Kingdom (EE Limited).%

The Commission considers that, in Member States such as Germany, a large part of
the population (that is to say, that part which lives in urban areas) can be reached by
a 4G network based on 1800 MHz. In this context, the Notifying Party puts forward
that a 4G network roll-out based only on 1800 MHz would not be efficient in
Germany. The Notifying Party explains that in France, Italy, and the United
Kingdom, MNOs rolled out 4G networks on 1800 MHz, as spectrum in the 800 MHz
band was not available to them at the time when they started their 4G roll-outs.
However, according to the Notifying Party, in those three Member States, most
MNOs announced their intention to supplement their 4G networks by adding a
coverage layer based on 800 MHz. Only in Italy, H3G would continue to operate its
4G network solely on 1800 MHz. The Notifying Party adds that in the Netherlands,
T-Mobile Netherlands does not use 800 MHz spectrum for its 4G network because it
did not acquire any 800 MHz in the auction in 2012. Furthermore, the Notifying
Party submits that the Statement of Objections does not properly reflect all answers
of the respondents to the questionnaire regarding 4G networks based on 1800 MHz,
as some respondents also mentioned possible cost-disadvantages of a roll-out of 4G
networks in rural areas compared to the use of a 800 MHz coverage band in these
areas. Hence, the deployment of a 4G network based on 1800 MHz would not be
efficient in rural areas.

89
90

91

92

See responses to Questionnaire Q1 to MNOs outside Germany dated 20.1.2014, question 14.

[...]* response to Questionnaire Q1 MNOs outside Germany dated 20.1.2014, Document ID 1871,
question 14.

[...]* response to Questionnaire Q1 MNOs outside Germany dated 20.1.2014, Document ID 1871,
question 15.

See responses to Questionnaire Q1 MNOs outside Germany dated 20.1.2014, question 15.
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As regards these arguments put forward by the Notifying Party, the Commission
firstly notes that the examples of France, Italy, the Netherlands and the United
Kingdom show that an initial roll-out of 4G networks solely based on 1800 MHz is
feasible, even if MNOs at a later point in time decide to add a coverage layer based
on 800 MHz. Furthermore, the Commission in its assessment took into consideration
that the deployment of 4G networks based on 1800 MHz in rural areas is more costly
than the deployment based on 800 MHz. Against this background, the Commission
considers that in a Member State such as Germany large parts of the population
living in urban areas can be reached by a 4G network based on 1800 MHz. This
finding does not contradict the Notifying Party's argumentation. Indeed, as set out in
recital (173), E-Plus which currently does not hold any spectrum in the 800 MHz
band [...]* aims at covering [...]*% of the German population by the end of 2018.

The four MNOs in Germany pursue different strategic approaches with regard to 4G,
which is also reflected in their respective spectrum holdings.

According to the Notifying Party's estimate based on publicly available data,
Deutsche Telekom is rolling out 4G on the basis of 1800MHz spectrum in cities and
on the basis of 800MHz spectrum outside of cities in Germany. According to the
Notifying Party, Deutsche Telekom has announced that it aims to reach nationwide
4G coverage by the end of 2016. According to the Notifying Party, Deutsche
Telekom is operating 9000 4G sites and announced that it reached 70% of the
population (outdoor coverage) in 2013.

According to the Notifying Party's estimate based on publicly available data,
Vodafone is rolling out 4G in Germany on the basis of 800MHz spectrum in the
countryside as well as cities. In addition, 4G sites on the basis of 2600MHz spectrum
are set up in "hotspots”, that is to say areas with particularly high traffic. According
to the Notifying Party, to date, Vodafone has built 6300 4G sites on 800MHz
spectrum basis plus 400 sites operating with 2600MHz spectrum. Vodafone’s 4G
network currently covers 70% of the population. Vodafone announced recently to
increagsée its investment in 4G and plans to achieve nation-wide 4G coverage in
2015.

Telefonica to date is rolling out 4G on the basis of 800 MHz spectrum. It has
focussed mainly on specific areas such as [...]*. Furthermore, 2600MHz 4G is
deployed [...]*. By the end of 2013, Telefoénica operated around [...]* 4G sites
covering approximately [40-50]*% of the population.’* On a stand-alone basis,
Telefénica aims at [...]*, as shown by its plans summarised in Table 9.
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See Document ID 4186.
See Form CO, paragraph 418.
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Table 9 Standalone LTE 800 MHz roll-out plan Telefénica 2014 to 2020

2014 2015 2016 2017 2018 2019

LTE 800 sites
(rollout) 1] [.F [..]" [..]* [...] [..I* .17 [T
LTE 800 sites
(cumulated) [ L S [..] [..]* [...]* [..J* L. [T
LTE _LCE EX * & * * * * * *
(Mio. EUR) [-] (-] [-] [-] [--] [-] [-] [--]
Source: E.CA Economics based on synergy case provided by Telefonica.
In contrast to the other three German MNGQOs, E-Plus rolls out a 4G network solely on
1800 MHz. At the end of 2013, E-Plus had [...]* sites equipped with 4G network
elements.®® The commercial launch of 4G took place in March 2014. In the absence
of the proposed transaction, E-Plus plans to rollout 4G network elements on [...]*
sites until 2018, initially deploying [...]* MHz in the 1800 MHz band to its 4G
network, which shall be later [...]* to [...]* MHz.*® As shown by Table 10, E-Plus
plans to achieve [...]*% outdoor population coverage with its 4G network by the end
of 2018.%" In this context, it should also be noted that E-Plus as opposed to the other
three German MNOs is not subject to a roll-out obligation in specified rural areas.
Whereas the licences for the 800 MHz spectrum contain such obligation, the 2010
licences for 1800 MHz spectrum only contain the obligation to reach 50% of the
population by 1 January 2016. By the end of 2020, E-Plus intends to have rolled out
4G network elements on [...]* sites.®
Table 10: E-Plus network deployment forecast 2013 to 2018
SP 2014-2018 (Oct 2013) 2013 2014 2015 2016 2017 2018
Network deployment: base case EoY EoY EoY EoY EoY EoY
Total Sites # L. L L1 L1 Ll Ll
Thereof BB backhaul # [...]* [...]* [...]* [...]* [...]* [...]*
Thereof HSPA+ # L. L Lo Ll Ll Ll
Thereof LTE # L. L L1 L1 Ll Ll
HSPA+ pop coverage outdoor % [...]* [...]* [...]* [...]* [...]* [...]*
LTE pop coverage outdoor % [...]* [...]* [...]* [...]* [...]* [...]*

Source: E-Plus
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See E-Plus' response to the Commission's RFI No 6 dated 6.2.2014, Document 1D 1689, question 2.

See E-Plus' response to the Commission's RFI No 5 dated 24.1.2014, Document ID 1529, question 12.
See E-Plus' response to the Commission's RFI No 5 dated 24 January 2014, Document ID 1529,
question 12.

See Form CO, paragraph 420.

HSPA+ stands for evolved high speed packet access and is a technical standard for wireless
telecommunication that is based on 3G networks but allows for higher speed than standard 3G
networks.
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6.2.4.
(174)

(175)

(176)

177)

6.2.4.1.
(178)

Role of other market players

The German mobile communications market is characterised by the presence of
providers of mobile communication services, which do not operate a mobile network
themselves. These operators comprise so-called Mobile Virtual Network Operators
("MVNOs") and Service Providers. Branded Resellers also operate in the market as
distributors of mobile communication services on behalf of MNQOs using their own
brand and their own distribution channels.

MVNOs and Service Providers sell mobile communication services to end-customers
in their own name and for their own account based on wholesale access granted by
MNOs to their respective mobile networks. While MVNOs partially own network
infrastructure, such as the core network, which allows them to control their traffic,
Service Providers do not own any network infrastructure at all. Hence, MVNOs are
characterised by a higher degree of vertical integration. Furthermore, MVNOs have
the ability to issue their own SIM cards, whereas Service Providers use SIM cards
issued by their respective host MNO(s).

In contrast to MVNOs and Service Providers, Branded Resellers do not provide their
own mobile communication services, but distribute mobile communication services
contracts on behalf of MNOs. That is to say, while Branded Resellers use their own
brand and distribution channels for offering mobile communication services, they do
not enter into a contractual relationship for mobile services with the customer, but act
as agents for the respective MNOs. The cooperation between E-Plus and Medion is a
prominent example for the business model of a Branded Reseller. Under the brand
Aldi Talk, Medion offers customers of Aldi-Nord GmbH & Co. oHG and Aldi-Sud
GmbH & Co. oHG (together "Aldi") mobile communication services contracts with
E-Plus. Other examples include Lidl Mobil and BILDmobil.

Based on revenue, MVVNOs and Service Providers held an aggregate market share of
around [10-20]*% in the overall retail market for mobile communication services in
2012.1%° Based on the number of subscribers, the aggregate market share of MVVNOs
and Service Providers in 2012 was slightly higher and reached around [10-20]*% of
the total market.

MVNOs

At present, the number of MVNOs active in Germany appears to be limited to
OnePhone Deutschland GmbH ("OnePhone") that targets SMEs,'** Sipgate Wireless
GmbH ("Sipgate") that offers mobile communication services to consumers and
SMEs, Lycamobile Germany GmbH ("Lycamobile”)!®® and Lebara Germany
Limited ("Lebara™) that focus on offering international mobile calls to consumers.
Moreover, at the end of 2013, Truphone GmbH (“Truephone™), a new MVNO also
specialising in international calls, appears to have started its operations in
Germany.'® The aggregated market share of MVNOs in the overall retail mobile
communication market is [0-10]*%. The limited presence of MVNOs in the German
market (especially compared to Service Providers) may depend on a number of
factors. Some respondents to the Market Investigation pointed out that this limited
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The Commission considers that sales achieved by Branded Resellers are to be attributed to the MNO,
whose products are distributed by the relevant Branded Reseller. See recital (255) for more information.
See OnePhone's website http://www.onephone.de/service/servicephilosophie/.

See Lycamobile's website http://www.lycamobile.de/en/aboutus.
http://www.truphone.com/de/pressebereich/2014-news/truphone-in-deutschland---international-zu-
hause/.
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6.2.4.2.
(180)

(181)

(182)

(183)

(184)

(185)

(186)

presence may be due to the fact that contrary to their legal obligation towards Service
Providers, MNOs do not have any legal obligation to grant MVVNOs access to their
networks (for more information, see Section 6.2.4.5).

According to the information available to the Commission, MVNOs mainly market
their own retail tariffs designed within the parameters of the wholesale access
conditions negotiated with their respective host MNOs.

Service Providers

The number of Service Providers currently active in Germany, which amounts to
roughly around 20, as well as their aggregated market share, is more significant than
those of the German MVNOs.

In 2012, Freenet, the largest Service Provider, held a market share of around [10-
20]*% in terms of revenue and [10-20]*% in terms of number of subscribers on the
overall retail market for mobile telecommunications services, while 1&1, a fixed line
internet provider which also operates as Service Provider, held a share of [0-10]*%
both in terms of revenue and number of subscribers and Drillisch, another Service
Provider, a share of around 1% in terms of revenue and around [0-10]*% in terms of
the number of subscribers.

Freenet has wholesale access agreements with all four MNOs and sells its retail
services in particular under the brands “callmobile,” "debitel-light,” "freenet-mobile,"
"klarmobil," "mobilcom-debite]" and "talkline." Freenet’s distribution network
comprises around 530 branded shops operated under its main brand mobilcom-
debitel, about 6000 additional sales points at retailers, electronics dealers and
superstores, as well as online and direct-to-customer sales.'%*

1&1 obtains wholesale access from VVodafone and markets its mobile communication
services over the internet.'® 1&1 also recently entered into a wholesale access
agreement with E-Plus.

Drilisch has concluded wholesale access agreements with VVodafone and Telefonica
and markets its retail mobile communication services offers over the internet.
Drillisch’s operations are mainly carried out by its wholly owned subsidiaries
Drillisch Telecom GmbH, MS Mobile Services GmbH und eteleon AG. Drillisch’s
brands include "simplytel”, "McSIM", EmaXXim", "helloMobil", "smartmobil.de",

"Phonex.de", "discotel”, "discoplus"”, "discosurf", "eteleon”, "fastSIM", "winSIM",
"DeutschlandSIM" and *m2m-mobil."*%

There are many other Service Providers active on the German market (such as
Unitymedia/Kabel BW, GTCom GmbH ("GTCom"), Versatel, Netcologne
Gesellschaft fur Telekommunikation mbH, Tele2), all of which, however, have an
extremely limited market presence of less than 0.2% market shares based on
subscribers.

Service Providers market both the original retail offers of their host MNOs and tariffs
designed by the Service Providers within the parameters of the wholesale access
conditions negotiated with their respective host MNOs.
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See Freenet's website http://www.freenet-group.de/company/company-profile/index.html.
See 1&I1's website https://mobile.lundl1.de/?linkOrigin=login-kundenshop&linkld=hd.mainnav.
mobilfunk&ucuold=PUlead.EUE.DE-20131209184226-52F239593757AD1646834AA6DAA3A07E.

TCpfix117a.
Further information on Drillisch is available at its website http://www.drillisch.de/.
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6.2.4.3.
(187)

(188)

6.2.4.4.
(189)

(190)

(191)

Branded Resellers

Branded Resellers are typically companies with a strong brand, a large customer base
and well established sales channels, such as the consumer stores Aldi, Lidl, Tchibo,
Edeka, Rossmann, Rewe or other entities with a well-established distribution
network and well-known brand such as the automotive association Allgemeine
Deutsche Automobil-Club e. V. (ADAC) or the newspaper Bild.

Branded Resellers market specific tariffs that the MNO design for distribution by
them.

Pricing in wholesale agreements

There are different forms of wholesale agreements negotiated between MNOSs, on the
one hand, and MVNOs or Service Providers, on the other hand. Based on the data
gathered during the Market Investigation, the Commission considers that the
following types of pricing mechanism in current wholesale contracts can be
distinguished from each other: (i) retail-minus pricing; (ii) price per unit pricing; and
(iii) revenue or gross margin sharing.

Under the retail-minus model type of wholesale agreement, MVNOs and Service
Providers offer original tariffs of their host MNO at their own retail prices. The fee
that each MVNO or Service Provider must pay for each customer that is hosted on
the MNO’s network is based on a recommended retail price minus a margin for the
MVNO or Service Provider. The recommended retail prices for those tariffs are set
on the basis of the MNO's own retail prices for the respective tariffs. Each MVNO or
Service Provider is therefore limited to offering original MNO tariffs at the
recommended retail price, if it does not want to sacrifice its negotiated margin. In
other words, the retail-minus prices which each MVVNO or Service Provider must pay
on the wholesale level to the host MNO constitute a crucial cost item for the retail
pricing of the MVNO or Service Provider. For this reason, the Notifying Party
considers that the retail-minus pricing does not significantly differ from the other two
types of wholesale pricing agreements. It further submits that in the case of retail-
minus wholesale agreements, the commercial risk of over-usage lays with host MNO
and not with the MVNOs or Service Providers. For this reason, the retail-minus
model would be widely requested by MVVNOs and Service Providers.

In the case of price per unit pricing, the prices to be paid by the MVNO or Service
Provider are based on the units of services obtained (that is to say per minute, SMS,
MB or MB packages). The MVVNO or Service Provider is free to design its own retail
tariffs. The negotiated wholesale prices constitute, however, a limit for the minimum
retail prices that a MVNO or Service Provider can offer while covering its costs.
Furthermore, MVNOs and Service Providers are limited in their own design of tariffs
including a pre-packaged data component, as they can only build them on the pre-
defined packages by their host MNO. If the host MNO only offers to the MVNOSs or
Service Providers 500 MB packages, the MVNOs or Service Provider cannot offer,
for example, 250 MB packages or 750 MB packages without significant commercial
risks. Indeed, in order to do so, it would either have to purchase the data by the MB,
which, given the wholesale price per MB, it is most of the times not viable from a
commercial perspective (to be competitive on the retail market, a pre-packaged tariff
with a data component would have to be priced at a level which would be loss-
making for the MVVNOs or Service Providers given the high wholesale price per
MB). In this context, Telefonica submits that its wholesale offers for data
components [...]*.
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(193)

(194)

6.2.4.5.
(195)

(196)

In the case of revenue or gross margin sharing between the MNO and the MVVNO or
Service Provider, the MNO participates in the revenue or gross margin realised by
the MVNO or Service Provider with customers hosted by the MNO. The relevant
revenue or gross margin is calculated by deducting the host MNQO's costs of goods
sold (COGS), such as termination fees to be paid to third parties, from the revenues
realised by the MVNO or Service providers with its end-customers.’®” In this
context, Telefénica submits that in the case of the revenue sharing agreements, the
risk of over-usage by end-customers lies with Telefonica and not with the MVVNO or
Service Provider.

Compared to the retail-minus model, which pre-defines the tariff structure and the
pricing which can be offered by the MVVNOSs or Service Providers, the price per unit
pricing and the revenue or gross margin sharing models leave it to the MVNOs or
Service Providers to design the tariff structure and set the retail price. In the light of
opinions by MVNOs and Service Providers expressed in the course of the Market
Investigations,’® the Commission considers that the retail-minus model leaves less
flexibility to the MVNQOs and Service Providers to design and price their retail
tariffs. In fact, if they would like to deviate from the tariff structure designed by the
host MNO, they would have to rerate the original MNO tariff and bear the
commercial risk inherent to such rerating. While the price per unit and the revenue or
gross margin sharing models offer MVNOs and Service Providers more ability to
design their tariffs and set the retail price, the scope of any such ability always
remain dependent on the access conditions determined by the host MNO.

Often wholesale agreements also include advertising subsidies, bonuses and
incentive payments, which are paid by the MNO to the MVVNO or Service Provider,
for instance for the acquisition of new customers or for achievement of certain target
figures. These bonuses and incentive schemes appear to play an important role in the
decisions of the MVNOs and Service Providers as to what tariffs and from which
MNO to market and promote more aggressively with their customers. If, for
example, an MNO grants an attractive marketing or promotional subsidy to the
MVNO or Service Provider to market or promote its tariffs, MVNOs and Service
Providers may be more inclined to specifically promote that MNO's tariffs.

Regulatory regime

As regards the regulatory regime applicable to MVNOs and Service Providers, a
distinction can be made between: (1) possible obligations with which MVNOs and
Service Providers would have to comply when entering the German market; and (2)
obligations imposed upon MNOs to facilitate market entry of MVNOSs and Service
Providers. The Notifying Party's submission regarding BNetzA's alleged power to
regulate the retail mobile telephony market in Germany will also be discussed.

Regulatory obligations applicable to MVNOSs and Service Providers

As regards the first set of obligations, in order to enter the market for the retail
provision of mobile communication services, MVNOs and Service Providers do not
need any particular authorisation or licence. Like other providers of publicly
available telecommunications services, they are only required to notify the BNetzA
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[...]%

See responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 46; Questionnaire Q2 to
MVNOs dated 31 October 2013, question 45; Questionnaire Q2 to MVNOs and to Service Providers
dated 21 January 2014, questions 52 and 53; Questionnaire to mobile network operators active in
Germany dated 20 January 2014, questions 41 and 42.
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about the start of their operations in accordance with Section 6 of the German
Telecommunication Act (Telekommunikationsgesetz, TKG). Hence, from a legal
perspective, it is sufficient for a new entrant planning to be active as an MVNO or a
Service Provider to negotiate a wholesale access agreement with an MNO.

Service Provider Obligation

As regards the second set of obligations referred to in recital (195), market entry as a
Service Provider (but not as a MVVNO) is currently supported by a regulatory access
regime, which is mainly based on the 2G licences of Deutsche Telekom, VVodafone
and E-Plus granted in 1990. Clause 17 of these licences requires the respective
licence holders to admit suitable Service Providers, which shall be entitled to market
in their own name and for their own account the mobile services of the licence holder
and to develop and offer to their customers additional services within the scope of
the licence, the so-called Service Provider Obligation (Diensteanbieterverpflichtung).
The Service Provider Obligation also requires that the 2G licence holders grant
wholesale access to their mobile network on a non-discriminatory basis. The licence
holders may not offer any less favourable conditions to Service Providers than those
that apply to its own marketing organisation and may also not discriminate between
different Service Providers. Telefonica’s 2G licence, which was granted later than
those of the other three MNOs, is not subject to the Service Provider Obligation. The
2G licences of all four MNOs will expire on 31 December 2016.

In addition to the Service Provider Obligation stipulated in the 2G licences, the 3G
licences of all four MNOs contain an access and a non-discrimination obligation in
their respective clause 15. According to the Notifying Party, ' there are different
views on the legal validity of the clause 15 of the 3G licences, because it refers, as its
legal basis, to Section 4(1) and (2) of the former Telecommunications Customer
Protection Ordinance (Telekommunikations-Kundenschutzverordnung, "TKV"),
which is no longer in force.’® In the decision of its presidency chamber of 12
October 2009, the BNetzA considered that the Service Provider Obligation in the
2G and 3G licences remain in force on the basis of Section 150(4) of the TKG.'"?
Furthermore, in that decision, the BNetzA considered that the Service Provider
Obligation constitutes a personal obligation of the respective licence holders and is
therefore not limited to a specific spectrum.'** The 3G licences will expire on 31
December 2020.

The 4G licences, which have been awarded to date, do not contain any Service
Provider Obligation. Based on the BNetzA's decision of 12 October 2009, the
BNetzA takes the view that [...]*."* However, this question has not yet been dealt
with by the German courts. Based on the current refusal of MNOs to grant MVNOs
and Service Providers access to LTE services (despite reselling MNO LTE tariffs),

109
110

111

112

113

114

See Form CO, paragraph 242.

Section 4 (1) and (2) TKV was abrogated in 2004 as part of the amendment of the TKG in that same
year.

The respective decision ("Entscheidung der Prasidentenkammer der Bundesnetzagentur fiir Elektrizitat,
Gas, Telekommunikation, Post und Eisenbahnen vom 12. Oktober 2009", Document ID 4139, ruled that
the frequencies to be awarded in 2010 were to be awarded by way of an auction and stipulated the rules
applicable to this auction.

See "Entscheidung der Présidentenkammer der Bundesnetzagentur fiir Elektrizitat, Gas,
Telekommunikation, Post und Eisenbahnen vom 12. Oktober 2009", p. 107, Document 1D 4139.

See "Entscheidung der Présidentenkammer der Bundesnetzagentur fiir Elektrizitat, Gas,
Telekommunikation, Post und Eisenbahnen vom 12. Oktober 2009", p. 106, Document ID 4139.

See Document ID 1633, comments by BNetzA on Reply to the Article 6(1)(c) Decision.
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MNOs presumably do not sharing the view of the BNetzA. According to internal
documents, Telefénica regards the potential risks of denying wholesale access to
LTE as "[...]*".}*°

Given that clauses 15 and 17 of the 2G and 3G licences explicitly refer to Service
Providers and do not mention MVNOs, it appears that the Service Provider
Obligation does not entitle MVVNOs to obtain wholesale access to an MNOs mobile
network. The Service Provider Obligation is probably one of the main reasons why
the German mobile communication market is characterised by a stronger presence of
Service Providers than MVVNOs.

Several respondents to the Phase | Market Investigation expressed the view that, in
the absence of that legal obligation, MNOs would not be willing to grant wholesale
access to their mobile network.'® Even [...]* stated that "[t]he Service Provider
obligation plays a significant role in negotiations with potential new partners, and
with existing partners. As MNO we cannot just decide on commercial facts whether
to cooperate with a new partner, or offer a new product to an existing partner, but
have to consider the service provider obligation."*” MNOs and MVNOs and Service
Providers also report instances where Service Providers invoked the Service Provider
Obligation in proceedings before the BNetzA and the German courts,**® which shows
that the Service Provider Obligation can actually be enforced. Likewise, in response
to the Commission's Phase Il Market Investigation, Service Providers have
underlined the importance of the Service Provider Obligation.'*

However, the continued existence of the explicit Service Provider Obligation is
uncertain. The 2G licences containing such an obligation on the part of Deutsche
Telekom, Vodafone and E-Plus will expire on 31 December 2016. As of the date of
this decision, it is not known whether the BNetzA will include access obligations
similar to the current Service Provider Obligations in future licences.

Furthermore, given the legal uncertainty as to the applicability of the Service
Provider Obligation in relation to the 3G and 4G networks, after 31 December 2016
it is likely to be more difficult than it is at present for Service Providers to negotiate
favourable wholesale access conditions and thus to effectively compete on the
market — at least unless or until it has ultimately been decided by the compenent
courts that (i) the non-discrimination obligation in the 3G licences is valid despite its
reference to an ordinance that is no longer in force(see Recital (198)); (ii) that such a
non-discrimination obligation has the same scope as the Service Provider Obligation
in the 2G licences; and (iii) that such an obligation also extends to the 4G licence.
The Commission notes the argument of the Notifying Party that this uncertainty does
not arise, as the BNetzA takes the view that [...]*. However, there is legal
uncertainty as to the legal basis of these clauses and the 3G licences will expire on 31
December 2020. Hence, even if the Notifying Party's argumentation were accepted,
the Service Provider Obligation becomes more uncertain and would still be limited in
time.
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See recital (631).

See responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 89.

See response to Questionnaire Q1 to MNOs dated 31 October 2013, question 104.

See responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 105 and Questionnaire
Q2 to MVVNOs dated 31 October 2013, question 89.1.

See responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, question
54.
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To conclude, the Commission notes that the BNetzA has the power to impose an
access obligation by administrative order on an MNO in accordance with Section
21(2) No. 3 of the TKG where it has found that that MNO has significant market
power.’?® In order to impose that remedy, BNetzA must first prove that significant
market power is held by the MNO in question.*?! In this context, the Commission
also notes that the wholesale market for access and call origination is no longer
susceptible to ex ante regulation according to Commission Recommendation
2007/879/EC of 17 December 2007 on relevant product and service markets within
the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a
common regulatory framework for electronic communications networks and
services.’? Hence, before assessing whether an MNO holds significant market
power, BNetzA would also have to perform the three criteria test laid out in the
second recommendation of that Recommendation in order to determine whether the
market is relevant for ex-ante regulation.'??

As regards the Notifying Party's submission that the BNetzA is has the power to
impose a Service Provider Obligation on the basis of the second sentence of Section
18(1) of the TKG at its due discretion, the Commission firstly notes that this
interpretation of Section 18(1) of the TKG is [...]*.*** Indeed, the BNetzA pointed
out that [...]*. Moreover, Section 18(1) of the TKG provides that the BNetzA may
only impose certain measures in order to ensure end-to-end connectivity of
services.’?® Hence, Section 18(1) of the TKG cannot be regarded as a possible legal
basis to impose a general Service Provider Obligation on MNOs.

Alleged Powers of BNetzA to regulate the market

In its Reply to the Article 6(1)(c) Decision, the Notifying Party submitted that the
BNetzA has extensive powers to regulate the retail mobile communications market in

120

121
122
123

124
125

In this context, also see Article 12 ("Obligations of access to, and use of, specific network facilities") of
Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and
interconnection of, electronic communications networks and associated facilities (Access Directive) (OJ
L 108, 24.4.2002, p. 7), as well as the Directive 2002/21/EC of the European Parliament and the
Council of 7 March 2002 on a common regulatory framework for electronic communications networks
and services (Framework Directive) (OJ L 108, 24.4.2002, p. 33), the provisions of which have been
transposed into German telecommunications law.

See comments by the BNetzA on the Reply to the Article 6(1)(c) Decision, Document ID 1633, [...]*.
OJ L 344, 28.12.2007, p. 65.

That provision stipulates the following: "2. When identifying markets other than those set out in the
Annex, national regulatory authorities should ensure that the following three criteria are cumulatively
met: (a) the presence of high and non-transitory barriers to entry. These may be of a structural, legal or
regulatory nature; (b) a market structure which does not tend towards effective competition within the
relevant time horizon. The application of this criterion involves examining the state of competition
behind the barriers to entry; (c) the insufficiency of competition law alone to adequately address the
market failure(s) concerned."

See Document ID 1633, comments by the BNetzA on the Reply to the Article 6(1)(c) Decision.

The provision reads as follows: "§ 18 Kontrolle uber Zugang zu Endnutzern, (1) Die Bundesnetzagentur
kann Betreiber 6ffentlicher Telekommunikationsnetze, die den Zugang zu Endnutzern kontrollieren, in
begriindeten Féllen verpflichten, auf entsprechende Nachfrage ihre Netze mit denen von Betreibern
anderer oOffentlicher Telekommunikationsnetze zusammenzuschalten, soweit dies erforderlich ist, um die
Kommunikation der Nutzer und die Bereitstellung von Diensten sowie deren Interoperabilitat zu
gewadhrleisten.  Daruber hinaus kann die Bundesnetzagentur  Betreibern  &ffentlicher
Telekommunikationsnetze, die den  Zugang zu  Endnutzern  Kkontrollieren,  weitere
Zugangsverpflichtungen auferlegen, soweit dies zur Gewéhrleistung des End-zu-End-Verbunds von
Diensten erforderlich ist.”
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(207)

(208)

Germany, including the enforcement of the Service Provider Obligations contained
in the 2G and 3G licences, the imposition of Service Provider Obligations on the
basis of Sections 18 and 21 of the TKG, the prohibition of abusive behaviour on the
basis of Sections 42 et seq. of the TKG, and Articles 101 and 102 of the Treaty on
the Functioning of the European Union, the allocation of frequencies in accordance
with Section 55 of the TKG, and the monitoring of the use of frequencies after the
allocation procedures. In the view of the Notifying Party, these powers of the
BNetzA should be taken into account when assessing any possible anti-competitive
effects of the proposed transaction. The Notifying Party further explained that a
correct merger control assessment needs to consider to what extent any competition
concerns are addressed timely and effectively by sector specific regulation. The
Notifying Party argues that due to the far-reaching regulatory powers of the BNetzA
in Germany, the transaction can be cleared because certain possible anti-competitive
effects relating to the wholesale access of MVNQOs and Service Providers could be
addressed by the BNetzA after the proposed transaction.

In that respect, the Commission points out that sector specific regulation and
competition law may have different objectives and exist in parallel.'*® Nevertheless,
any possible competence held by a national regulator, such as BNeztA, to regulate
the market (which, in any event, the BNetzA [...]***" does not, as such, mitigate the
likely anti-competitive effects of a concentration affecting the relevant sector. In
other words, if the Commission considers that a proposed concentration gives rise to
competition concerns, the fact that a national regulator may have certain powers to
intervene ex post and regulate the conduct of the merged entity on the market does
not mitigate these concerns. Furthermore, certain powers of the BNetzA are based on
the finding of significant market power. Given that the merged entity will not have a
dominance position in the German market, such powers are not sufficient to mitigate
the competition concerns the proposed transaction gives rise to.

In this context, the Notifying Party submits that in accordance with paragraph 9 of
the Horizontal Merger Guidelines, the Commission should take into account a
possible regulatory intervention by the BNetzA by imposing a wholesale access
obligation, if such intervention can be reasonably predicted.*®® As regards this issue,
the Commission firstly emphasises, that according to paragraph 9 of the Horizontal
Merger Guidelines, in most cases the competitive conditions existing at the time of
the merger constitute the relevant comparison for evaluating the effects of a merger.
Only in some circumstances, the Commission may take into account future changes
to the market that can reasonably be predicted. At in the present time, however, it
cannot be reasonably predicted that the BNetzA will include a Service Provider
Obligation in the spectrum licences to be awarded following the expiry of the 2G
licences on 31 December 2016 given that the BNetzA itself has not yet given any
clear indication on this question. Furthermore, in light of the Commission's findings
set out in recitals (204) and (205), it can not be reasonably predicted that the BNetzA
will impose any access obligations on the German MNOs in accordance with
Sections 18 (1) 2 or 21 (2) No. 3 of the TKG.

126

127
128

See the judgment of the Court of First Instance of 10 April 2008 in Case T-271/03, Deutsche Telekom
v. Commission, ECR [2008] 11-477, paragraph 113; and the judgment of the Court of Justice of 14
October 2010 in Case C-280/08 Deutsche Telekom vs. Commission, ECR [2010] 1-9555, paragraphs 80
to 96.

See Document ID 1633, Comments by the BNetzA on the Reply to the Article 6(1)(c) Decision.

See Reply to the Statement of Objections, paragraph 189.
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6.3.
6.3.1.
(209)

(210)

(211)

(212)

Retail market for mobile telecommunications services
Horizontal non-coordinated effects

The Commission has assessed whether the proposed transaction is likely to lead to
horizontal non-coordinated effects in the retail market for mobile
telecommunications services to end customers. The Horizontal Merger Guidelines
describe horizontal non-coordinated effects as follows:

"A merger may significantly impede effective competition in a market by
removing important competitive constraints on one or more sellers who
consequently have increased market power. The most direct effect of the
merger will be the loss of competition between the merging firms. For
example, if prior to the merger one of the merging firms had raised its price, it
would have lost some sales to the other merging firm. The merger removes this
particular constraint. Non-merging firms in the same market can also benefit
from the reduction of competitive pressure that results from the merger, since
the merging firms’ price increase may switch some demand to the rival firms,
which, in turn, may find it profitable to increase their prices. The reduction in
these competitive constraints could lead to significant price increases in the
relevant market."?

Generally, a merger giving rise to such non-coordinated effects would significantly
impede effective competition by creating or strengthening the dominant position of a
single firm, one which, typically, would have an appreciably larger market share than
the next competitor post-merger. Furthermore, mergers that do not lead to the
creation or the strengthening of the dominant position of a single firm may also
create competition concerns. In particular, mergers in oligopolistic markets involving
the elimination of important competitive constraints that the parties previously
exerted upon each other with a reduction of competitive pressure on the remaining
competitors may, even where there is little likelihood of coordination between the
members of the oligopoly, also result in a significant impediment to competition.**°

The proposed transaction will create a market with three MNOs of similar size. The
merged entity will be the market leader in the pre-paid segment ([40-50]*% in terms
of revenues and [50-60]*% in terms of subscribers), that currently constitutes more
than half of the German retail market (in terms of subscribers) and will continue to
account for a very significant portion of the German market in the foreseeable future
(see recital (67)). In addition, the market and segment share increments brought
about by the proposed transaction are significant on the overall retail market and its
various segments. In addition, the Parties’ market shares on each of (i) the overall
market, (ii) the post-paid and (iii) the pre-paid segments have been stable or
increasing (especially in pre-paid) during the last three years.

The proposed transaction will also give rise to a very concentrated market structure
and will eliminate two close, aggressive players in the market by combining them in
one sole entity with a larger subscriber basis with fewer incentives to price
aggressively. This is likely to result in a significant relaxation of the competitive
pressure on the market. It is unlikely, contrary to what the Notifying Party seems to
suggest, that the other MNOs, which to date have never been price challengers, but
merely price (typically slow) followers, would change their strategy post-transaction,

129
130

Horizontal Merger Guidelines, paragraph 24.
Horizontal Merger Guidelines, paragraph 25.
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(213)

6.3.1.1.

(214)

(215)

when they could indirectly benefit of a possible price increase by the merged entity.
Further, neither the MVNOs, nor the Service Providers or the Branded Resellers are
likely to be able to counteract a possible price increase by the merged entity and the
other MNOs or more generally to effectively threaten the market equilibrium that
could be reached in a stable and effective way post-transaction by the players in a
more symmetric market structure. The economic analysis performed by the
Commission indicates that the proposed transaction is likely to trigger significant
price increases on the relevant market as a result of a significant lessening of
competition. Telefénica's own internal analysis of the likely effects of the proposed
transaction on the market [...]*. [...]*, Telefonica itself considers that the proposed
transaction will lead to a "[... J#"! will result in an "[...]*"**% and by [...]* will lead
toa "[...]*"%,

The different factors that led the Commission to identify the competition concerns
outlined in recitals (211) and (212) are explained in the following subsections. First
the Commission sets out the high degree of concentration in the retail mobile
telephony market in Germany (Section 6.2.1.1). Subsequently, the Commission
examines the closeness of competition between the Parties (Section 6.2.1.2). The
Commission then considers whether the Parties are currently important competitive
forces (Section 6.2.1.3) and whether post-transaction their incentives to compete will
change (Section 6.2.1.4). The Commission then considers the incentive and ability of
other MNOs to compete after the proposed transaction (Section 6.2.1.5), as well as
the incentive and ability of MVNOs, Service Providers and Branded Resellers to
compete after the proposed transaction (Section 6.2.1.6). Finally, the Commission
undertakes an in-depth quantitative analysis of the non-coordinated effects of the
proposed transaction, consisting of: (i) an extension and further refinement of the
standard Upward Pricing Pressure ("UPP") analysis set out in the Article 6(1)(c)
Decision; and of (ii) an econometric estimation of consumer demand. Both of these
approaches are used to assess whether the elimination of competition between the
Parties will generate an incentive to increase prices for the merged entity post-
transaction (Section 6.2.1.7).

Shares on the overall market and on the different possible segmentation thereof
Notifying Party’s view

The Notifying Party claims that the proposed transaction will not lead to any
negative non-coordinated effects on either the overall market or any particular sub-
segment of the market.

In the Notifying Party's view, the effects of the proposed transaction should be
assessed on the overall retail market, which due to the supply-side substitutability,
constitutes the most appropriate market definition. The Notifying Party emphasises
that on the overall market the merged entity will have a share below 35% (in terms of
subscribers) or 30% (in terms of revenues) and will be facing competition from two
strong players namely VVodafone and Deutsche Telekom. According to the Notifying
Party, these MNOs will have an advantage over the merged entity due to the
perception that they have a better network quality and their ability to offer bundled
triple and quadruple play offers, combining fixed and mobile lines, TV and Internet.
In addition, the Notifying Party submits that the market shares data contained in the

Presentation by Telefdnica: "Project Dylan" dated 11 May 2012, Document ID 991-12163, p. 3 and 8.
Presentation by Telefdnica: "Project Dylan" dated 11 May 2012, Document ID 991-12163, p. 8
Presentation by Telefdnica: "Project Flower" dated 26 April 2012, Document ID 991-16379, slide 3.
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(216)

(217)

(218)

(219)

(220)

(221)

Tables 11 to 23 set out in recitals (225) to (231) overestimate E-Plus’ market
position. E-Plus has gained, according to the Notifying Party, only a limited number
of subscribers in recent years and the increase of its market shares between 2009 and
2012 is aresult of [...]* (a Branded Reseller) significant sales.

The Notifying Party disputes that the sales realised by Branded Resellers should be
taken into account for the calculation of Telefonica’s and E-Plus’ market shares. In
particular, the Notifying Party emphasises that [...]*, due to its large customer base,
is able to exercise a strong countervailing power vis-a-vis E-Plus and the other
MNOs. [...]*. In addition, the Notifying Party claims that [...]*[...]* as E-Plus [...]*

Furthermore, the Notifying Party submits that Lidl’s share should not be attributed to
the merged entity [...]*. In addition, the Notifying Party submits that the market
share of Tchibo Mobilfunk GmbH & Co. KG ("Tchibo Mobil™), a joint venture
between Telefonica and Tchibo GmbH ("Tchibo"), should not be taken into account
as Telefonica does not fully control it. [...]*. Finally, the Notifying Party claims that
all other Branded Resellers of Telefénica (Vzmobil GmbH, Kaufland and Ringfoto)
have strong incentives to offer lower prices to acquire new clients [...]*.

If the Branded Resellers’ sales were to be deducted from the Parties’ total share, the
merged entity would account for [20-30]*% (in terms of subscribers) and [20-30]*%
(in terms of revenues) of the overall retail market and would be only the third player
behind Deutsche Telekom and VVodafone.

As regards the possible segment(s) for post-paid customers, the Notifying Party
argues that the merged entity will have a market share of around [20-30]*% and will
continue to face competition from Vodafone and Deutsche Telekom, which have a
better perceived image and brand, remain strong players and will have market shares
similar to (or greater than) that of the merged entity. The Notifying Party claims that
in the post-paid segment, particularly in relation to the possible segment for post-paid
business customers, E-Plus, due to its low brand reputation and the perceived poor
quality of its network, plays a limited role. In that respect, the Notifying Party
stressed that the merger will have a strong pro-competitive effect in the post-paid
segment, and in particular in the business post-paid segment, of the market to the
extent that the merged entity will be able to compete on an equal footing with
Deutsche Telekom and Vodafone, who continue to invest heavily in their network.
The Notifying Party claims that in the absence of the merger, E-Plus and Telefonica
would not be able to undertake the necessary investments. On the post-paid
residential segment, the Notifying Party claims that the merged entity will face
competition not only from the other MNQOs, but also from a number of MVNOs and
Service Providers such as Drillisch, 1&1 and Freenet.

As regards the segment for pre-paid and lower-value customers, the Notifying Party
claims that the segment shares overestimate the Parties’ position and, in particular,
that of E-Plus. This reflects, in particular, the fact that a significant part of E-Plus’
sales on this segment are achieved via its Branded Reseller [...]*, which had [...]*
customers and a share of [10-20]*% in this segment in 2012.

If the Branded Resellers’ sales were to be deducted from the Parties’ total share on
this segment, the merged entity would account for [30-40]*% (in terms of revenues)
and [20-30]*% (in terms of subscribers) of the pre-paid segment. Furthermore, the
fact that consumers in this segment are very price sensitive and can switch suppliers
very easily without incurring costs indicates, according to the Notifying Party, that
the merged entity’s ability to increase prices is very constrained. According to the
Notifying Party, this is particularly true given that pre-paid and low value customers
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(222)

(223)

(224)

(225)

are easily aware of the different tariffs because pre-paid tariffs are normally marketed
through distribution channels proposing most of the times all operators' tariffs.

Furthermore the Notifying Party stresses that, even if the shares of Branded Resellers
were to be attributed to the host MNOs, the merged entity's shares in some segments
and in particular on the pre-paid market are not informative of its position on the
overall market. The Notifying Party claims that, because the pre-paid market
segment accounts for only around [10-20]*% of the total market in terms of
revenues, the strong position of the merged entity on this segment ([50-60]*%)
would translate, if projected on the total market, into a very limited share ([0-10]*%),
and cannot be considered as indicative of any market power of the merged entity in
the overall market.

Finally, the Notifying Party reiterates that the effects of the proposed transaction
should be assessed on the overall market and that due to the high level of supply side
substitutability between the pre-paid/low level and the post-paid/high value segments
of the market, other players could easily extend their activities in the pre-paid/low
end segments of the market and react to a possible price increase by the merged
entity. In addition, according to the Notifying Party, due to the increasing demand-
side substitutability between pre-paid and post-paid offers, post-paid offers exert a
significant competitive pressure on pre-paid ones. Moreover, the Notifying Party
underlined that the merged entity will face also in the pre-paid and low value
segments strong competition deriving from the MNOs (in particular, Deutsche
Telekom is active in this market using its Congstar brand and is offering together
with VVodafone discount prices and promotions to win customers from the discount
brands).

Commission’s assessment
Market shares

Tables 11, 12 and 13 and 14, 15, and 16 set out in recital (225) illustrate the Parties'
and the other MNOs’ market share at a network level (that is to say by allocating to
each MNO also the revenues and subscribers of the MVVNOs, Service Providers and
Branded Resellers hosted on their respective networks) for 2012 and 2013
respectively. The Commission considers that that data is relevant since: (a) it
provides a snapshot of the relative position of the only four network operator in
Germany; and (b), as further explained in Section 6.3.1.6, MVNOs, Service
Providers and Branded Resellers do not own a network, are largely dependent on the
host MNOs and, hence, either they cannot be considered as independent competitive
forces in the market (Branded Resellers) or they do not exercise the same degree of
competitive constraints as MNOs (MVNOSs and Service Providers).

The proposed transaction will reduce the number of network players from four to
three in Germany by combining the two smallest MNOs. It will create the largest
MNO in terms of subscribers, while the merged entity would still remain the number
three player in terms of revenues on the overall retail market, as well as on the post-
paid segment. In the pre-paid segment, the merged entity would be by far the leader
in terms of both subscribers and revenues.
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Table 11: Market shares on the German overall retail mobile market at network level (2012)

Deutsche
Telekom

Vodafone

Telefénica

E-Plus

Parties’ combined

Subscribers

[30-40]*%

[30-40]*%

[10-20]*%

[20-30]*%

[30-40]*%

Revenues

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[30-40]*%

Source: The Notifying Party's estimates

Table 12: Market shares on the German overall retail mobile market at network level (2013)

Deutsche
Telekom

Vodafone

Telefénica

E-Plus

Parties’ combined

Subscribers

[30-40]*%

[20-30]*%

[10-20]*%

[20-30]*%

[30-40]*%

Revenues

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[30-40]*%

Source: The Notifying Party’s estimates provided in the Reply to the RFI No 13 dated 27 March

2014

Table 13: Segment shares on the German post-paid segment at network level (2012)

Deutsche
Telekom

Vodafone

Telefonica

E-Plus

Parties’ combined

Subscribers

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[30-40]*%

Revenues

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[20-30]*%

Source: The Notifying Party's estimates

Table 14: Segment shares on the German post-paid segment at network level (2013)

Deutsche
Telekom

Vodafone

Telefonica

E-Plus

Parties’ combined

Subscribers

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[30-40]*%

Revenues

[30-40]*%

[30-40]*%

[10-20]*%

[10-20]*%

[20-30]*%

Source: The Notifying Party's estimates provided in the Reply to the RFI No 13 dated 27 March

2014

Table 15: Segment shares on the German pre-paid segment at network level (2012)

Deutsche
Telekom

Vodafone

Telefénica

E-Plus

Parties’ combined

Subscribers

[20-30]*%

[30-40]*%

[10-20]*%

[20-30]*%

[40-50]*%

Revenues

[20-30]*%

[20-30]*%

[10-20]*%

[30-40]*%

[50-60]*%

EN

Source: The Notifying Party's estimates
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Table 16: Segment shares on the German pre-paid segment at network level (2013)

Deutsche
Telekom

Vodafone

Telefénica

E-Plus

Parties’ combined

Subscribers

[20-30]*%

[20-30]*%

[10-20]*%

[20-30]*%

[40-50]*%

Revenues [20-30]*% [20-30]*% [10-20]*% [30-40]*% [50-60]*%
Source: The Notifying Party's estimates provided in the RFI No 13 dated 27 March 2014
(226) Tables 17 and 18 illustrate the shares of the four MNOs, Service Providers and

MVNOs on the overall retail market. Based on that data, the merged entity will have
an overall market share similar to that of the other two MNOs (greater in terms of
subscribers and slightly lower in terms of revenues). It should also be observed that
[...]* As further explained in recitals (618) et seq., whilst some individual Service
Providers might have increased their shares, the aggregate market shares of Service
Providers in subscribers and in revenue is in constant decline since the earliest days
of mobile telephony in Germany.

Table 17: Market shares on the German overall retail mobile market (MVNOs and Service

Providers reported separately) (2012)

Deutsche - Parties’ - Other
Telekom Vodafone | Telefénica | E-Plus combined Freenet Drillisch | 1&1 MVNOs
Subscribers | 129 [20-30]*% | [10-201*0% | LX0- | [30-407%06 | 10 [0- E%_]* [0-
30]*% 0 ° | 20*% ° | 201*% | 10]*% % 10]*%
Revenues | L2 [20-301*% | [10-201*%6 | [0- | [20-307%06 | (1O [0- E%_]* [0-
30]*% 0 | 20*% ° | 201*% | 10]*% % 10]*%

Source: The Notifying Party's estimates

Table 18: Market shares on the German overall retail mobile market (MVNOs and Service

Providers reported separately) (2013)

Deutsche - Parties’ - Other
Telekom Vodafone | Telefénica | E-Plus combined Freenet Drillisch | 1&1 MVNOs
Subscribers | 129 [20-301*% | [10-201*% | (20 | [30-407%06 | [10- [0- E%_]* [0-
30]*% 0 ° | 30]*% ° 1 201*% | 10]*% % 10]*%
Revenues [20- [20-30]*% | [10-20]*% [10- [20-30]*% [10- [0- E%_]* [0-
30]*% 0 ° | 201*% ° 1 201*% | 10]*% % 10]*%
Source: The Notifying Party's estimates provided in Reply to the RFI n. 13 dated 27, March
2014
(227)  Moreover, as it emerges from Table 19 set out in recital (227), the merged entity will

EN

have more post-paid customers than the other MNOs which is caused by its
particular strong position based on subscribers and revenues among post-paid

residential customers.
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(228)

In addition, the merged entity will be, by far, the leader in the pre-paid market

segment, based both on revenue and on the number of subscribers (see table 20).

Table 19: Shares on the post-paid segment of the German retail mobile market (MVNOs and

Service Providers reported separately) (2012)

Deutsche - Parties . Other
Telekom Vodafone Telefdnica E-Plus combined Freenet Drillisch 1&1 MVNOSs
i [20- _301*9, _2071*0, [10- _3071*0, [10- _101%0, [0- [0-
ot Subscribers 30]*% [20-30]*% [10-20]*% 20]*% [20-30]*% 20]*% [0-10]*% 10]*% | 10]*%
paid 120 [10 [10 [0 [0
Revenue 30]%% [20-30]*% | [10-20]*% 201% [20-30]*% 201% [0-10]*% 107% | 107°%
Post- | subscribers | L [30-40]*% | [0-10]*% | [0-10]*% | [10-20]*% | [0-10]*% | [o-10]*% | . L*: [0-
paid 50]*% 10]*% | 10]*%
busine Revenues [40- [30-40]*% [0-10]*% [0-10]*% | [10-20]*% | [0-10]*% | [0-10]*% [0- [0-
ss 50]*% 0 0 0 0 0 ° | 101%% | 10]*%
. [20- ) _ [10- _ [10- _ [0- [0-
ig;g Subscribers 30]% [10-20]*% [10-20]*% 20]*% [30-40]*% 20]*% [0-10]*% 107%% | 10]*%
PIVAL | evenues | [20-301%% | [20-30°% [10-20]*% [10- [20-30]*% [10- | 1o-107%0¢ 1[001_* [0-
e ° | 20*% 20]*% 0 v | 101%%
Source: The Notifying Party's estimates
Table 20: Shares on the post-paid segment of the German retail mobile market (MVNOs and
Service Providers reported separately) (2013)
Deutsche - Parties - Other
Telekom Vodafone Telefonica E-Plus combined Freenet Drillisch 1&1 MVNOs
Subscribers [20- [10- [10- [0- [0-
Post 30]*% [20-30]*% | [10-20]*% 20]*% [20-30]*% 20]*% [0-10]*% | 10]*% | 10]*%
id
pa Revente [30- [10- [10- [0- [0-
40]*% [20-30]*% | [10-20]*% 20]*% [20-30]*% 20]*% [0-10]*% | 10]*% | 10]*%
Post- | Subscribers [40- [0- [0-
paid 50]*% [30-40]*% [0-10]*% | [0-10]*% | [10-20]*% | [0-10]*% | [0-10]*% | 10]*% | 10]*%
busine [40- [O- [0-
SS Revenues * * * * * * * * *
50]*% [40-50]*% [0-10]*% | [0-10]*% | [10-20]*% | [0-10]*% | [0-10]*% | 10]*% | 10]*%
) , [20- [10- [10- [0- [0-
Z‘;fg Subscribers | ahon | [10-20%% | [10-20]%% | 20]%% | [30-40]*% | 20]*% | [0-10]*% | 10]*% | 10]*%
privat [0-
e Revenues [10- [10- 101* [0-
[20-30]*% | [20-30]*% | [10-20]*% | 20]*% [20-30]*% 201*% | [0-10]*% | % 10]*%

EN

Source: The Notifying Party's estimates provided in the Reply to the RFI No 13 dated 27 March

2014
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Table 21: Shares on the pre-paid segment of the German retail mobile market (MVNOs and
Service Providers reported separately) (2012) 134

Deutsche | Vodafo Telefonica E-Plus Parties Freenet Drillis Other
Telekom ne combined ch MVNOs

Pre-
paid

Subscribers

[20- [20-
301*% | 30]*%

[20-
30]*%

[10- [0-

- *0,
[10-20]*% 20*% | 10]*%

[40-50]*% [0-10]*%

[10- [10-
201*% | 20]*%

[30-
40]*%

[0- [0-

Revenue 10]*% 10]*%

[10-20]*% [50-60]*% [0-10]*%

Source: The Notifying Party's estimates

Table 22: Shares on the pre-paid segment of the German retail mobile market (MVNOs and
Service Providers reported separately) (2013)

Deutsche | Vodafo Telefénica E-Plus Parties Freenet Drillis Other
Telekom ne combined ch MVNOs

Pre-
paid

Subscribers

[20- [20-
301*% | 30]*%

[20-
30]*%

[10- [0-

- *0,
[10-20]*% 201%% | 10]*%

[40-50]*% [0-10]*%

[10- [10-
201*% | 20]*%

[30-
40]*%

[0- [0-

Revenue 10]%% | 10]%%

[10-20]*% [50-60]*% [0-10]*%

(229)

(230)

(231)

Source: The Notifying Party’s estimates provided in the Reply to the RFI No 13 dated 27 March
2014

In the light of the data referred to in recitals (214) to (228), the Commission
considers that the proposed transaction will create a market with three MNOs of
similar size. The merged entity will have more subscribers than Deutsche Telekom
and Vodafone (with a market share of [30-40]*% in terms of subscribers) and will be
the market leader in the pre-paid segment ([40-50]*% in terms of revenues and [50-
60]*% in terms of subscribers), that currently constitutes more than half of the
German retail market (in terms of subscribers) and will continue to account for a
very significant portion of the German market in the foreseeable future (see recital
(67)). In addition, the market and segment share increments brought about by the
proposed transaction are significant on the overall retail market and its various
segments, including, in particular, the pre-paid segment. In the latter segment, the
increment brought about by the proposed transaction will exceed [...]* both in terms
of revenues and of subscribers.

In addition, the Parties’ market shares on each of (a) the overall market, (b) the post-
paid and (c) the pre-paid segments have been stable or increasing (especially in pre-
paid) during the last three years, as it is shown by the Table 23 set out in recital
(231).[...1*.

Finally, the Commission notes that the most recent BNetzA report states that the
aggregate market share of the "E-networks" in Germany in terms of subscribers

134

135

Telefonica's, Vodafone's and E Plus' market shares in this table include the respective Branded
Resellers' market shares.
Telefonica's, Vodafone's and E Plus' market shares in this table include the respective Branded
Resellers' market shares.
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increased by five percentage points in 2013.2% This also indicates that the allegedly
disruptive year of 2013 did not materially affect the Parties' position.

Table 23: Parties' shares on the overall market, post-paid and pre-paid segments of the German
retail mobile market during the years 2010 to 2012

2010 2011 2012
:]—fcl;fo E-Plus Telefénica | E-Plus Telefénica | E-Plus
) [10- oaT%0 o%0 [10- _on1%0 [10-
ver Subscribers 20]*% [10-20]*% | [10-20]*% 20]*% [10-20]*% 20]*%
all
[10- i o [10- o [10-
Revenue 20]%% [10-20]*% | [10-20]*% 20]*% [10-20]*% 20]*%
. [10- o areop | [10- o01%0p | [10-
- Subscribers 20]*% [10-20]*% | [10-20]*% 20]*% [10-20]*% 20]*%
Paid
[0 . vy | 110 | 10
Revenue 20]%06 | [10-201°% | [10-201% | 531uqy, | [10-201%9% | 55140y,
. [10- . w0y | [20- xgp | [20-
o Subscribers 20]*% [20-30]*% | [10-20]*% 30]*% [10-201%% 30]*%
paid
10 . | 130 | 20
Revenue 201%06 | [20-301°% | [10-201% | 4y1uqy, | [10-201%9% | 45100y,

(232)

Source: The Notifying Party's estimates

In this context, the Notifying Party's argument that the segment shares are not
relevant for the assessment of the effects of the proposed transaction is not
convincing. The Commission notes that, notwithstanding the fact that as explained in
Section 5.1.1.2, the relevant market is the overall retail market for mobile
telecommunications services, in this Case the position of the Parties on the different
segments provides a useful insight on the effects of the proposed transaction on the
overall market. The reason for this is the relative importance, in terms of size and
impact on the competitive dynamics of the retail market, of the segments on which
the Parties' focus their activities over the total retail market. This is due to the
following factors: (a) the merged entity will be particularly strong in the pre-paid
segment (that is to say a share of [50-60]*% of the overall revenues in the pre-paid
segment and the market leader in terms of subscribers)™®’, which corresponds to
[...]*, in terms of subscribers, as explained in recital (67); (b) it will be very strong
as well in the low-end of the post-paid segment to which pre-paid customers would
likely switch in response to price increases in the pre-paid segment; (c) post-paid
residential and pre-paid customers constitute the low value segments, in which as
shown by Table 24 set out in recital (238) the Parties will have a significant share,
and these two segments account for [70-80]*% in terms of revenues of the total retail
market; (d) the pre-paid segment is the segment in which the most price aggressive
offers are introduced and (e) the pricing dynamics in the pre-paid segment are likely
to influence, through the competitive interplay between contiguous segments, which

136
137

Tatigkeitsbericht Telekommunikation 2012/2013 of the Bundesnetzagentur, Document 1D 4140, p. 60.
See Section 6.3.1.1.
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(233)

(234)

(235)

(236)

(237)

follows a bottom up approach, the pricing of the post-paid segment as well as of the
overall market.

As explained in recital (220), the Notifying Party claims that in markets for
differentiated products, such as the one for mobile services, only the revenue data are
informative, and that, due to the marginal importance of the revenues derived from
the pre-paid segment compared to the revenues of the overall market, the merged
entity's position on this segment cannot be indicative of its market power on the
overall market. In that respect, the Commission considers, first, ungrounded the
Notifying Party's claim that relying on subscribers number will not provide a reliable
picture of the German market since the number of total mobile subscribers in
Germany outnumbers the number of inhabitants. The Commission is aware that
customers may use different SIM cards for different purposes and that MNOs
compete with their offers for each of these purposes. Therefore, the comparison of
market shares based on subscribers shows, at an aggregate level, how successful each
MNO is in competing for the different purposes a SIM card is used for. Furthermore,
even when assessing differentiated markets, data on numbers of customers or
subscribers cannot be ignored because they are still informative of the effects of the
proposed transaction especially if, as in this Case, they relate to segments comprising
a large number of subscribers. In this Case, in particular, the pre-paid segment
accounts for around 50 million customers.

Secondly, contrary to what the Notifying Party appears to suggest, the Commission
did not infer from the merged entity's position on the pre-paid market that the merged
entity will have market power on the overall retail market. The Commission notes
that it did assess the merged entity's position on the overall market including on the
basis of revenues data and that it is on this overall market that, according to the
Commission's assessment, the proposed transaction will likely lead to a significant
impediment to effective competition.

In particular, the Commission considers, contrary to what the Notifying Party claims,
that the merged entity will not only be the market leader in the pre-paid segment, but
will have a very strong position among the low value post-paid customers. In this
context, contrary to what the Notifying Party claims, the existence of increasing
demand-side substitutability between pre-paid and post-paid offers is not likely to
reduce the merged entity's market power. In fact, pre-paid customers constitute the
most price sensitive category of customers and would likely switch to a post-paid
tariff similar to their pre-paid tariff plans (a low value tariff plan) in response to a
price increase. Thus, there is a category of customers (mostly private individuals or
SMEs) which, irrespective of whether they use a pre-paid or post-paid tariff, will
switch between low-value tariffs. As it can be seen from Table 24 set out in recital
(238) provided by the Notifying Party, the merged entity is particularly strong among
customers with an ARPU of EUR [...]* or less.

The Table 24 set out in recital (238) clearly illustrates, in the absence of more
aggregated data, that the merged entity is particularly strong in a large part of the
overall mobile market irrespective of whether such customers have pre-paid or post-
paid tariffs.

The Notifying Party claims that the data contained in Table 24 set out in recital (238)
should be disregarded because it does not distinguish between pre-paid and post-paid
and focusing on that table would not permit the competitive pressure exercised by the
post-paid segment towards the pre-paid segment to be taken into account. According
to the Notifying Party, what is significant is that market players active in the post-
paid segment are able to make attractive offers to pre-paid customers. Therefore,
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(238)

according to the Notifying Party, the market players' shares in the post-paid segment
are important and not the ARPU allocation.

The Commission reiterates that the post-paid segment is very differentiated and
mncludes both business and residential customers, which have both different
requirements and different abilities and willingness to pay (see recital (32)). Whilst it
1s true that for business customers the Parties' offers currently have only a limited
attractiveness (which explains their limited shares in this segment), for the residential
post-paid customers and small businesses the Parties' offers are more attractive (as it
1s explained by the more significant shares held by the Parties in this segment). These
customers constitute the low end of the post-paid segment whose demand, as shown
by Table 24, is largely served by the Parties. In other words, contrary to what the
Notifying Party appears to imply, certain levels of ARPUs correspond to certain
categories of customers preferring certain tariff plans and having certain usage
patterns. Customers belonging to the low end of the market, urrespective of whether
they are pre-paid or post-paid, are either customers opting for low tariffs and/or
customers that use their telephone less often. For these customers, the Parties' offers,
as it 1s shown, are very attractive. Given the relative importance of the low-value
segment (including pre-paid and residential post-paid customers) on the overall retail
market, in terms of both subscribers and revenues, the Parties' significant position in
this segment will have an impact on the competitive dynamics of the overall market.

Table 24: Overview of MNOs' subscriber shares in customer categories 2013

Consumer
ARPU cluster MNO subs share, in Percent

[L..]*

(239)

NewCo DT plus VF

The Commission considers that the claim put forward by the Notifying Party in its
Reply to the Statement of Objections that the Parties' combined shares do not reflect
the actual shares of the merged entity due to the churn rates that were frequently
experienced in other mergers in the telecommunications sector is unsubstantiated.
Conversely, the Commission considers, on the basis of the evidence gathered during
the Market Investigation, that the combined shares of the Parties will not
significantly decrease in the future given that: (a) the pre-paid segment, even if
decreasing, will still constitute a significant part of the market for the next years; (b)
each of the Parties are active in the post-paid segment and, as further explained in
Section 6.3.1.3 have managed to adapt their commercial strategy so as to cater to the
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(240)

needs of a large category of customers (mostly residential customers and small
businesses) even in the future.

In addition, the Commission considers that whilst residential customers and small
businesses are very price sensitive and possibly, according to the Notifying Party,
well informed, they do not have any bargaining power and are therefore exposed to
the market power of the MNOs. The position of these customers is likely to
significantly deteriorate in a more concentrated, oligopolistic market where they
would have fewer choices of providers and the MNOs would have fewer incentives
to pursue a more aggressive pricing policy (see recitals (498) to (560)) or to grant
access under attractive conditions to Service Providers and MVNOs, for the reasons
further explained in Section 6.4.2.2. In that respect, it should be noted that the
Commission considers in any case Service Providers and MVNOs to exercise only a
limited competitive constraint in the market (see Section 6.3.1.6).

Concentration levels

(241)

(242)

(243)

In this respect, the Commission notes that the proposed transaction will significantly
increase the concentration levels of an already concentrated market. The post-
transaction Herfindahl-Hirschman Index ("HHI") on the overall retail market based
on 2012 revenue market shares would exceed 2400, representing an increase of more
than 400 points (the corresponding HHI/ delta would be more than 2 300/ 596 based
on subscriber market shares). On the post-paid segment the post-transaction HHI will
be around 2 000 with a delta of more than 300 based on 2012 revenue shares (the
corresponding HHI/ delta would be above 2 100/ 387 based on subscriber shares).
On the pre-paid segment the post-transaction HHI will be around 3 500 with a delta
of more than 1 200 based on 2012 revenue shares (the corresponding HHI/ delta
would be more than 2 800/ 787 based on subscriber shares).

The Horizontal Merger Guidelines explain that, while the absolute HHI level can
give an initial indication of the competitive pressure in the market post-merger, the
change in the HHI is a useful proxy for the change in the concentration level, and
thus the competitive pressure, directly brought about by the merger.**® The very high
values referred to in recital (241) indicate the high concentrated nature of this market
and may be considered indicators, also taking into account the other circumstances of
this Case, and notably the fact that the merging parties are important innovators in
wayslggot reflected by their market shares, of likely competition concerns in this
Case.

Generally, in very concentrated or oligopolistic markets the elimination of the
competitive constraints that the merging parties previously exerted upon each other
may result into a reduction of competitive pressure on the remaining competitors.**°
In particular, since the merging firms' price increase may switch some demand to the
rival firms, the non-merging firms may find it profitable to either increase their
prices or not lower them in response to a price increase by the merged entity. This is
particularly the case when the merger is removing an important competitive
constraint, such as the most aggressive player(s) of the market.

Shares based on gross adds as well as on gross adds and retained customers

138
139
140

Horizontal Merger Guidelines, paragraph 16.
Horizontal Merger Guidelines, paragraphs 20 and 21.
Horizontal Merger Guidelines, paragraph 25.
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(244)

(245)

(246)

(247)
(248)

The Commission also notes that in the mobile telecommunications services sector
market shares based on existing subscribers do not fully capture the competitive
strength of market participants, in particular because recent trends may not be
properly reflected.!** This is because many customers are bound to long-term
contracts, which means that, at any given time, only a fraction of the total customer
base is actually contestable. At any given moment, competition occurs only in
respect of those contestable customers and entirely new customers (those who are not
yet subscribers of any mobile telecommunications services). Consequently it may
take some time before trends in winning new business are fully reflected in the
overall market share.

Therefore, especially in order to form a view of the likely dynamics in the market for
the years following the implementation of the proposed transaction, shares of
contestable customers are important, amongst other relevant factors. However,
precise shares in terms of contestable customers are difficult to obtain. This is
because the set of contestable customers includes not only customers that decide to
switch operator and which are usually reported as gross-adds but also those
customers who, at the expiration of their contract, decide to either stay in their
existing contract or to switch to another tariff offered by the same MNO.

If shares of contestable customers cannot be precisely and reliably calculated, an
alternative (though less accurate) measure that contributes, among other relevant
factors, to capturing the current competitive strength of market participants is to
consider gross-add market shares (see Tables 25, 26 and 27 set out in recital
(248)).*2 The Notifying Party claims that gross adds would have several limitations
as indicators of competitive strength. Whilst it is true that gross adds capture only the
subscribers acquired by one firm and do not capture subscribers lost by the same firm
to its competitors and, for this reason, may not have a strong relationship to installed
base shares, this does not render gross adds uninformative as to the competitive
strength of market participants. The Commission considers, contrary to what the
Notifying Party claims, that gross adds should be preferred to other indicators, such
as net-adds, resulting from the difference between gross adds and the customers lost
to the competitors, which additionally reflect lost subscribers. Net-adds are typically
less suited to capture the current competitive strength since the number of customers
that can be potentially lost typically increases with the size of the installed base.'*?
Hence, net-adds tend to be low for firms, whose competitive strength is still high, but
possibly not as high as in the past.

Finally the Commission notes that gross adds are normally used by [...]***.

At the Commission's request, the Notifying Party provided shares in terms of gross
adds. The Parties' combined share (at the network level) calculated based on this
methodology is significantly higher than its actual share in terms of subscribers on
the overall retail market ([40-50]*% vs. [30-40]*%), as well as on the post-paid ([40-

141

142

143

144

Commission Decision of 12 December 2012 in Case No COMP/M.6497 - Hutchison 3G Austria /
Orange Austria, recitals 164 to 170.

Commission Decision of 12 December 2012 in Case No COMP/M.6497 - Hutchison 3G Austria /
Orange Austria, recital 170.

For example, the net adds of a strong market player that captures a large share of the contestable
customers may, at a given point in time, become negative, whereas the net adds of an entrant would not
be negative since no customers can be lost. In this example, the net adds would not properly reflect the
competitive strength of these two market participants.

See inter alia [...]*presentation "[...]* dated [...]*Document ID 991.
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50]*% vs. [30-40]*%) and on the pre-paid ([40-50]*% vs. [40-50]*%) segment. In
the Commission's view this shows that the Parties' actual market share may actually
underestimate the competitive pressure that each of the Parties currently exercises on

the market.
Table 25: Shares of gross adds at network level on the overall market (2009 to 2012)
2009 2010 2011 2012
[20- [20- [20- [20-
Deutsche Telekom 30]*% | 30]*% | 30]*% | 30]*%
[30- [30- [30- [20-
Vodafone 40]1*% | 40]*% | 40]*% | 30]*%
[20- [20- [20- [20-
E-Plus 301*% | 30]1*% | 30]*% | 30]*%
[20- [10- [10- [20-
Telefénica 30]*% | 20]*% | 20]*% | 30]*%
[40- [40- [40- [40-
Merged entity 50]*% | 50]*% | 50]*% | 50]*%

Source: The Notifying Party's estimates’*

Table 26: Shares of gross adds at network level on the post-paid (2009 to 2012)

2009 2010 2011 2012
[20- [20- [20- [30-
Deutsche Telekom 30]*% | 30]*% | 30]*% | 40]*%
[30- [30- [20- [20-
Vodafone 40]1*% | 40]*% | 30]*% | 30]*%
[10- [10- [10- [10-
E-Plus 201*% | 20]*% | 20]*% | 20]*%
[20- [20- [20- [20-
Telefénica 30]1*% | 30]*% | 30]*% | 30]*%
[40- [40- [40- [40-
Merged entity 50]*% | 50]*% | 50]*% | 50]*%

Source: The Notifying Party's estimates

145 Annex B to the Form CO, p. 16.
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Table 27: Shares of gross adds at network level on the pre-paid segment (2009 to 2012)

2009 2010 2011 2012
[20- [10- [10- [20-
Deutsche Telekom 30]*% | 20]*% | 20]*% | 30]*%
[30- [30- [40- [30-
Vodafone 40]1*% | 40]*% | 50]*% | 40]*%
[20- [20- [20- [20-
E-Plus 301*% | 30]1*% | 30]*% | 30]*%
[10- [10- [10- [20-
Telefénica 201*% | 20]*% | 20]*%0 | 30]*%
[40- [40- [40- [40-
Merged entity 501*% | 50]*% | 50]*% | 50]*%

Source: The Notifying Party's estimates

(249) In addition, at the Commission's request, the Notifying Party provided shares in
terms of retained subscribers and gross adds (Tables 28, 29, 30). As set out in recital
(246), that data provides another indication of the choices of contestable customers
(that is to say, all new customers and customers who had the option, due to the
termination of their contract, to either extend their contract or change provider).

Table 28: Retained customers and gross adds shares — total retail market

Q1-Q3
2010 2011 2012 2013
[30- [20- [20- [30-
Deutsche Telekom 40]*% | 30]*% | 30]*% | 40]*%
[30- [30- [30- [20-
Vodafone 40]*% | 40]*% | 40]1*% | 30]*%
[20- [20- [20- [20-
E-Plus 301*% | 301*% | 30]*% | 30]*%
[10- [10- [10- [10-
Telefénica 201*% | 20]*% | 20]*% | 20]*%
[30- [30- [40- [40-
Merged entity 40]*% | 40]*% | 50]*% | 50]*%

Source: The Notifying Party's estimates
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(250)

(251)

Table 29: Retained customers and gross adds shares — post-paid total

Q1-Q3
2010 2011 2012 2013
[30- [30- [30- [40-
Deutsche Telekom 40]*% | 40]*% | 40]*% | 50]*%
[30- [30- [20- [20-
Vodafone 401*% | 40]*% | 30]*% | 30]*%
[10- [10- [10- [10-
E-Plus 20]*% | 20]*% | 20]*% | 20]*%
[10- [20- [20- [10-
Telefonica 20]*% | 30]*% | 30]*% | 20]*%
[30- [30- [30- [30-
Merged entity 401*% | 40]*% | 40]*% | 40]*%

Source: The Notifying Party's estimates

Table 30: Retained customers and gross adds shares — pre-paid total

Q1-Q3
2010 2011 2012 2013
[30- [20- [20- [20-
Deutsche Telekom 401*% | 30]*% | 30]*% | 30]*%
[30- [30- [30- [20-
Vodafone 40]1*% | 40]*% | 40]*% | 30]*%
[20- [20- [20- [20-
E-Plus 30]*% | 30]*% | 30]*% | 30]*%
[10- [10- [10- [10-
Telefénica 201*% | 20]*% | 20]*% | 20]*%
[30- [30- [40- [40-
Merged entity 40]1*% | 40]*% | 50]*% | 50]*%

Source: The Notifying Party's estimates

A comparison between the shares based on retained customers and gross adds in the
total retail market and its post-paid and pre-paid segments with the shares based on
subscriber numbers in the total retail market and its post-paid and pre-paid segments
at network level (see Tables 11, 12 and 13 for 2012 and 14, 15 and 16 for 2013, set
out in recital (225)) shows that the Parties’ combined shares based on retained
customers and gross adds are higher than their combined share in the total retail
market, as well as in each of its two segments (post-paid and pre-paid). In the
Commission's view, this shows that the Parties' actual market share may
underestimate the competitive pressure that each of the Parties currently exercises on
the market.

The difference is particularly pronounced in the post-paid segment (2012 merged
entity: [30-40]*% on retained customers and gross adds versus [20-30]*% based on
subscribers). This essentially confirms that also in the post-paid segment, where,
according to the Notifying Party, the Parties allegedly face greater difficulties to
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(252)

(253)

com[i)%te with Deutsche Telekom and VVodafone, the Parties have played a significant
role.

Market shares including the split for Branded Resellers

Vodafone’s, Telefonica’s and E-Plus’ shares in the Tables 11 to 22 set out in recitals
(225) to (228) include the shares of those Branded Resellers, which market/distribute
contracts on their respective networks (Deutsche Telekom does not achieve
significant sales via Branded Resellers).

Tables 31 and 32 illustrate the MNOs’ and their respective Branded Resellers’ shares
on the overall retail market and on the pre-paid segment, which is the segment in
which Branded Resellers are mostly present.

Table 31: Market shares on the German overall retail mobile market (2012)

Subscribers Revenues

Deutsche Telekom [20-30]*% [20-30]*%

Vodafone (incl. Branded Resellers) [20-30]*% [20-30]*%
Vodafone’s Resellers [0-10]*% [0-10]*%

Telefonica (incl. Branded Resellers) [10-201*% [10-20]*%
Telefonica’s Resellers (Tchibo, Lidl and others ) [0-10]*% [0-10]*%
E-Plus (incl. Aldi and other Branded Resellers) [10-201*% [10-20]*%
Aldi (E-Plus Reseller) [0-10]*% [0-10]*%
E-Plus’other Branded Resellers [0-10]*% [0-10]*%
Parties’ combined (incl. Branded Resellers) [30-40]*% [20-30]*%

Parties’ combin -

(wlo B:;rsldzg Rl;seTI(lrs) 30][3&)% [20-301%%

Freenet [10-20]*% [0-10]*%

Drillisch [0-10]*% [0-10]*%

1&1 [0-10]*% [0-10]*%

Other MVVNOs [0-10]*% [0-10]*%

Source: The Notifying Party's estimates

146

That data is in line with the data on the merging parties' static market share in terms of subscribers that
have been increasing in the period from 2009 to 2012 in this segment. A further analysis of these data is
carried out in recital 179, 180 and 181.
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Table 32: Segment shares on the pre-paid segment (2012)

Subscribers Revenues

Deutsche Telekom [20-30]*% [10-20]*%

Vodafone (incl. Branded Resellers) [20-30]*% [10-20]*%

Vodafone’s Resellers’ [0-10]*% [0-10]*%

Telefénica (incl. Branded Resellers) [10-20]*% [10-20]*%

Telefénica’s Resellers (Tchibo, Lidl and others ) [0-10]*% [0-10]*%

E-Plus (incl. Aldi and other Branded Resellers) [20-30]*% [30-40]*%

Aldi (E-Plus Reseller) [10-20]*% [10-20]*%

E-Plus’other Branded Resellers’ [0-10]*% [0-10]*%

Parties’ combined (incl. Branded Resellers)’ [40-50]*% [50-60]*%
Parties’ combined

(w/o Branded Resellers)’ [20-30]"% [30-407"%

Freenet [10-20]*% [0-10]*%

Drillisch [0-10]*% [0-10]*%

Other MVNOs [0-10]*% [0-10]*%

Source: The Notifying Party's estimates

(254) Table 33 illustrates the evolution of the Parties' and their competitors' market shares
(with sales of Branded Resellers reported separately) during the period from 2010 to
2013.

Table 33: Evolution of the Parties' shares on the overall market, post-paid and pre-paid
segments

Tele- E-Plus | Tele- E-Plus | Tele- E-Plus | Tele- E-Plus
fonica fonica fonica fonica
over- | Sub-
all scrib [10- [10- [10- [10- [10- [10- [10- [10-20]*%
er 20]*% | 20]*% | 20]*% | 20]*% | 20]*% | 20]*% 20]*%
Rev-
enues | [10- [10- [10- [10- [10- [10- [10- [10-20]*%
201*% | 201*% | 201*% | 201*% | 20]*% | 201*% | 201*%
post- Sub-
paid | scrib | [10- [10- [10- [10- [10- [10- [10- [10-20]%%
er 201%% | 201*% | 201*% | 201*% | 201*% | 201*% | 207*%
Rev-
enues | [10- [10- [10- [10- [10- [10- [10- [10-20]*%
20]%% | 201*% | 20]*% | 201*% | 201*% | 20]*% | 20]*%
pre- Sub-
paid | scrib | [10- [10- [10- [10- [10- [10- [10- [10-20]*%
er 20]*% | 20]*% [ 20]*% | 20]*% | 20]*% | 20]*% 20]*%
reven
ues [10- [10- [10- [10- [10- [10- [10- [10-20]*%
20]*% | 20]*% | 20]*% | 20]*% | 20]*% | 20]*% 20]*%

Source: The Notifying Party's estimates

(255) The Commission considers that, on the basis of the evidence gathered in the Market
Investigation, the Notifying Party’s claim that Branded Resellers’ sales should not be
taken into account for the calculation of the Parties’ (and the merged entity’s) market
share should be rejected. Instead, that evidence indicates, as explained in more detail
i Section 6.3.1.6, that Branded Resellers are not independent of the MNOs given
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(256)

(257)

(258)

(259)

(260)

that the tariffs offered by the Branded Resellers are often designed or have to be at
least approved by the MNOs. Moreover, for legal and technical reasons, network
switching of existing customers would be extremely difficult for Branded Resellers,
which further limits their negotiation power vis-a-vis the MNOs. Hence, there
appears to be no reason to consider Branded Resellers as independent players from,
and possible competitors of, the MNOs and to exclude the Branded Resellers’ sales
for the calculation of the Parties’ and the merged entity’s market shares. These
findings are also true in relation to [...]*, as further explained in recitals (668) to
(673). In addition, with specific regard to Tchibo Mobil, a company that is jointly
controlled by Telefénica, the Commission notes that it is consistent with its practice
when calculating market shares, to attribute the shares of joint ventures to their
parent companies.**’

Closeness of competition
Notifying Party’s view

In the Form CO, the Notifying Party argues that the applicable legal standard
regarding closeness of competition requires that a substantial group of customers
regards E-Plus and Telefdnica as their first and second choice on the market in order
to regard the Parties as each others' closest competitor. It submits that the Parties are
not viewed as the first and second choice for a substantial number of customers,
taking into account the differences in brand positioning and customers’ perception.

As regards brand positioning strategy, the Notifying Party emphasises that whilst
Telefonica operates a strong premium core brand and a few no-frills brands, E-Plus
employs a large variety of brands none of which is positioned above the mid-range of
the market.

Moreover, the Notifying Party submits that the degree of substitutability (and hence
closeness of competition) of two products or firms may be evaluated through
diversion ratios. Diversion ratios measure the closeness of competition between the
Parties and the remaining market participants. They indicate to which extent sales
lost by one of the Parties are taken up by the other Party or the remaining market
participants.

According to the Notifying Party, the Mobile Number Portability ("MNP") data
shows that, on the overall retail market for mobile communications and on the post-
paid segment, [...]*is the closest competitor to both Parties. The Notifying Party
underlines that the data from INFO Markt- und Meinungsforschungs GmbH
("INFO") suggests that whilst [...]*is the closest competitor to Telefonica, [...]*is
the closest competitor to E-Plus’ network.

On the pre-paid segment, the Notifying Party considers that data from the different
sources is not conclusive. [...]* is the closest competitor to Telefonica, according to
the MNP data provided by the Notifying Party, in relation to the entire Telefonica
network as well as in relation to Telefonica’s core brand. However, the Notifying
Party emphasises that the MNP data indicates that customers switch almost to the
same extent to [...]* network ([30-40]*%) as to [...]* network ([30-40]*%). On the

147

See Commission Decision of 30 October 2001 in Case No COMP/M.2420 - Mitsui/CVRD/Caemi;
Commission Decision of 12 April 2000 in Case No COMP/M. 1795 Vodafone Airtouch/Mannesmann;,

and Commission Decision of 22 December 2008 in Case COMP/M.5389 — Aéroports de Paris —The

Nuance Group..
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(261)

(262)

(263)

(264)

(265)

(266)

(267)

other hand, the INFO survey found that pre-paid customers leave Telefonica’s
network mainly for [...]* whilst [...]* pre-paid customers switch mainly to [...]*.

In its Reply to the Article 6(1)(c) Decision, the Notifying Party takes the view that
the closeness of competition test requires that the Merging Parties' products are
closer substitutes than all other products supplied by other market players.**®
Therefore, according to the Notifying Party, there must be a significantly higher
degree of substitutability between the products of the Merging Parties as opposed to
those supplied by rival firms.

In particular, the Notifying Party argues as regards the use of diversion ratios in the
assessment of closeness of competition, that in the standard assessment of closeness
of competition the following conditions need to be assessed: (a) the products are
differentiated so that some products are closer substitutes than others; (b) the higher
the degree of substitutability between the merging firms' products’, the higher the
incentive to raise prices (a substantial number of customers view the parties products
as their first and second choice); (c) high pre-merger margins are indicative of
incentives to increase prices; and (d) an incentive to increase prices post-merger is
constrained if competitors produce close substitutes to the merging parties' products.
According to the Notifying Party, it follows that this implies that there must be: (i) a
significantly higher degree of substitutability between the merging parties products
as opposed to the products offered by competitors; and (ii) the merging Parties'
products must be regarded by a substantial number of consumers as their first and
second choice. According to the Notifying Party, this would imply that it must be
established that the merging parties are each other's closest substitutes.

The Notifying Party is furthermore of the view that the benchmarking approach used
in the Article 6(1)(c) Decision is incorrect and that a comparison of the absolute
MNP must be made. The Notifying Party concludes that even if benchmarking were
carried out, the analysis reveals that the Parties are not each other's closest
competitors.

Moreover, the Notifying Party claims that internal documents of the Notifying Party
demonstrate that Telefonica does not perceive [...]* as its closest competitor but
instead views [...]* as a particularly strong competitor. As to the perspective of E-
Plus, the Notifying Party states that E-Plus is closely monitoring the entire market

[...]%.

In addition, the Notifying Party points out that the strategies and the perception of the
core brands of the Parties are different. While Telefénica's brand strategy would be
based on developing the brand "O2" as [...]*, the brands "E-Plus" and "Base" would
be focussed [...]* in which O2 only has a limited presence.

The Notifying Party also argues that the results of the Phase | Market Investigation
did not take into account that all operators compete by using various brands which
are differently positioned, that other market players reacted faster or more directly to
original price innovations introduced by the Parties and that the Parties are different
from each other in terms of frequencies and of focus on customer services.

In its Reply to the Statement of Objections, the Notifying Party criticises that the
Statement of Objections discusses only diversion ratios between the Parties and not
between the Parties and other competitors. Furthermore, the Notifying Party
complains that the Commission analysed in the Statement of Objections only
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Reply to the Article 6(1)(c) Decision, paragraph 112.
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(268)

(269)

(270)

(271)

(272)

diversion ratios for 2012 and states that the figures for 2013 "demonstrate that 2013
was a year of change for Germany".*° The Notifying Party further claims that "pure"
diversion ratios are the most objective criteria to measure closeness of competition
and objects that the Commission compared the diversion ratios to benchmarks based
on the market shares of the respective MNOs.

Regarding the answers to the Market Investigation, the Notifying Party claims that
"half or nearly half of the respondents” did not regard Telefonica and E-Plus as
closest competitors. Furthermore, the Notifying Party reiterates that according to its
view internal documents of the Notifying Party show that Telefénica regards
Vodafone as its competitor.

Commission’s assessment

The Commission considers that retail mobile telecommunications services constitute
a differentiated product.*®® Mobile telecommunications services vary in terms of
several factors which include, among others, network technology, quality, coverage
and price. This view is also shared by the majority of respondents to the Phase II
Market Investigation'* and by the Notifying Party.*

Based on the analysis of the diversion ratios between the Parties, the data gathered
during the Market Investigation and the review of the Parties’ internal documents,
the Commission considers that there are a number of elements suggesting that the
Parties are close competitors, in particular in the pre-paid segment, but also in the
overall retail market.

The Commission notes that this assessment is shared by the German
Monopolkommission.™

The elements which, in the Commission’s view, point in the direction of the Parties
being close competitors are discussed in recitals (273) to (320).

Diversion ratios

(273)

As regards the analysis of diversion ratios, the Commission considers that a useful
tool to assess whether the Parties are close competitors is to compare the actual
diversion ratios between the Parties to so-called “benchmark” diversion ratios, that is
to say, diversion ratios based on: (a) the number of the Parties’ subscribers; and (b)
their shares based on contestable customers (where the contestable customers are
defined as the sum of new and retained subscribers)®®* in each of the pre-paid
segment and the post-paid segment. This comparison provides an indication of
whether the actual number of subscribers which switch between the Parties is higher
than the number of subscribers which one would expect to switch based on their
share. If the actual number of switching customers is higher than the Parties' shares
would suggest, this suggests closeness of competition between them.

149
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Reply to Statement of Objections, paragraph 215.

See also Section 6.3.1.7 and Annex A.

See Responses to the Questionnaire Q1 to Deutsche Telekom, Document ID 1696, and Vodafone,
Document ID 1866, dated 20 January 2014, question 1; see also the responses to the Questionnaire Q2
to MVNOs and Service Providers dated 21 January 2014, question 3 and to the Questionnaire Q3 to
Branded Resellers dated 21 January 2014, question 3.

Reply to Statement of Objections, paragraph 160.

See the opinion of the Monopolkommission "Stellungnahme der Monopolkommission zu
COMP/M.7018 — Telefénica/E-Plus", Document ID 1685, p. 3.

For the use of contestable customers within in the UPP analysis, see recital (684).
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(274)

(275)

(276)

(277)

Based on the Commission’s calculations, while the results for 2012 in the post-paid
segment are mixed (the actual diversion ratio from E-Plus to Telefonica is higher
than each of the respective benchmarks, while the actual diversion ratio from
Telefonica to E-Plus is lower than their diversion ratios expected on the basis of
segment shares)'*®, the actual diversion ratios in the pre-paid segment in 2012 from
E-Plus to Telefonica and Telefonica to E-Plus are higher than what would be
expected on the basis of segment shares.'®® When analysing the diversion from
Telefdnica to E-Plus in the pre-paid segment in 2012, the actual diversion ratios are
at [40-50]*% compared to diversion ratios based on subscribers or on contestable
customers which are both at [30-40]*%. When analysing the diversion from E-Plus
to Telefonica in the pre-paid segment in 2012, the actual diversion ratios are at [30-
40]*%, compared to [20-30]*% for diversion ratios based on subscriber shares and
[20-30]*% based on contestable customers.

A comparison of the diversion ratios based on the data available for 2013"" leads to
the same conclusions as set out for 2012 in recital (274). While the results for the
post-paid segment remain mixed in 2013, the actual diversion ratios in the pre-paid
segment in 2013 from E-Plus to Telefonica and from Telefonica to E-Plus are higher
than what would be expected on the basis of their shares.™®® When analysing
diversion from Telefdnica to E-Plus in the pre-paid segment in 2013, the diversion
ratio is at [30-40]*% compared to [30-40]*% for benchmark diversion ratios based
on subscriber shares and [30-40]*% based on contestable customers. When analysing
the diversion from E-Plus to Telefénica in the pre-paid segment in 2013, the
diversion ratio is at [30-40]*%, compared to benchmark diversion ratios of [20-
30]*% based on subscribers and [20-30]*% based on contestable customers.

A comparison of the data for 2013 with the data for 2012 shows that 2013 was not,
as claimed by the Notifying Party, a "year of change". Instead, in both those years the
diversion ratios in the pre-paid segment between the Parties were consistently higher
than one would expect based on their shares. While the diversion from E-Plus to
Telefénica remained basically unchanged ([30-40]*% in 2012 and [30-40]+% in
2013), the only difference is that the diversion from Telefénica to E-Plus decreased
from [...]*times the benchmark diversion ratio to [...]*times the benchmark
diversion ratio. While this is a considerable decrease, E-Plus has still remained a
close competitor to Telefénica in 2013.%°

The claims of the Notifying Party that the Parties must be each other's "closest"
competitor and that only the "absolute™ diversion ratios should be taken into account
without comparing them to the market shares of the Parties contradict the concept of
closeness set out in the Horizontal Merger Guidelines.
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The actual diversion ratios represent the observed diversion ratios based on Mobile Number Portability
(MNP) data (see Annex A, Table 7 and Table 8).

The calculations of these diversion ratios are based on the diversion matrix presented in Annex A, Table
7 and Table 8.

That is to say, Mobile Number Portability (MNP) data submitted by all four MNOs (Deutsche Telekom
— Document ID 885; Vodafone — Document ID 830; Telefonica — [...]*Document ID 956-122; E-Plus —
Document [...]*ID 1246) for the first and second quarters of 2013 and InfoSurvey data submitted by
Telefonica ([...]¥*Document ID 853-154 to 853-157) and E-Plus ([...]*Document ID 1464 and 1465)
for the same period.

The calculations of these diversion ratios are based on the diversion matrix set out in Annex A, Table
13 and Table 14.

The diversion ratio from Telefdnica to E-Plus are still similar at [40-50]*% in 2012 and [30-40]*% in
2013.
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(278)

(279)

(280)

(281)

(282)

First, the Parties are not required to be each other's closest competitors according to
the Horizontal Merger Guidelines. The Horizontal Merger Guidelines clearly provide
for a relative approach to the closeness of competition between merging parties.
According to the Horizontal Merger Guidelines:

"The higher the degree of substitutability between the merging firms' products,
the more likely it is that the merging firms will raise prices significantly."'*

This implies that the higher the degree of substitutability of the products of the
merging parties, the higher the likelihood to find competition concerns caused by a
proposed merger. It thus does not require the products of the merging parties to be
each other's closest substitute. The same concept is set out in paragraph 17 of the
Horizontal Merger Guidelines, according to which a merger may raise competition
concerns based on "the extent to which the products of the merging parties are close
substitutes”. Both wordings set out a correlation between the degree of
substitutability of the products of the merging parties and the likelihood and
seriousness of competition concerns raised by the proposed merger.

For this reason, previous decisions of the Commission stating that the respective
merging parties' products are each other closest substitutes do not support the claim
by the Notifying Party that only a merger between closest competitors raises
competition concerns. If the merging parties' products are each other's closest
substitute, the competition concerns may be particularly strong. However, a merger
between firms producing close, but not necessarily the closest substitutes also makes
price increases more likely than a merger between firms producing products with a
low degree of substitutability. For this reason, the heading preceding paragraph 28 of
the Horizontal Merger Guidelines reads: "Merging firms are close competitors™.

Second, the comparison of diversion ratios to the market shares of the respective
merging parties provides an important scale to measure the closeness of competition
between these parties. In a homogeneous market, it would be expected that the
diversion ratios between all competitors would be more or less equal to their overall
share of business acquired in such a market in the respective period. In a market with
differentiated products, diversion ratios between close substitutes would be expected
to be higher than what would be suggested by their respective market shares. The
more the diversion ratios between two firms exceed such benchmark: (a) the higher
is the degree of substitutability between these firms’ products compared to the rest of
the market; (b) the closer is the competition between these firms; and (c) the more
these firms' market shares underestimate the actual competitive constraints imposed
on each other.

According to paragraph 14 of the Horizontal Merger Guidelines, market shares
constitute useful first indications of the market structure. However, according to
paragraph 37 of the Horizontal Merger Guidelines, some firms may have more of an
influence on the competitive process than their market shares would suggest. The
comparison of diversion ratios with market shares is a means to measure the
competitive constraints that the merging parties impose on each other.*®*

160
161

Horizontal Merger Guidelines, paragraph 28.

By way of illustration: In a market with three firms A, B, and C with market shares of 20, 10 and 70
percent, 30% of A's customers divert to B and 70% divert to C. The market shares would suggest a
diversion ratio of 12.5% to B and 87.5% to C as all customers leaving A will either turn to B or C (not
taking A's share of the market into account, B's share of the remaining customers amounts to 12.5% and
C's share to 87.5%). The fact that many more customers divert to B than would be assumed based on

72

EN



EN

(283)

(284)

(285)

In this Case, the diversion from Telefonica to [...]** is similar to or slightly higher
than the respective benchmark diversion ratios*®® while the diversion from E-Plus to
[...]*is slightly lower than the respective benchmark diversion ratios.*®* In addition,
the diversion from the Parties to [...]*'®® is much lower than the respective
benchmark diversion ratios.**®

As regards the close competitors of E-Plus, the Commission finds, based on the
reasoning set out in recitals (273) to (283), that diversion ratios suggest that
Telefonica is the only close competitor of E-Plus. During 2012 and 2013, the
diversion from E-Plus to Telefonica was almost 1.5 times the respective benchmark
diversion ratio, while the diversion from E-Plus to [...]*was slightly below and the
diversion to [...]*much was much lower than the respective benchmark diversion
ratio.

As regards the close competitors of Telefdnica, the diversion ratios suggest that in
2012 E-Plus was the only close competitor of Telefonica because the respective
diversion ratio was approximately 1.35 times the respective benchmark diversion
ratio, while the diversion from Telefonica to [...]*was similar to the respective
benchmark diversion ratio and the diversion from Telefonica to [...]* was much
below the respective benchmark diversion ratio. In 2013, E-Plus and [...]*were
equally close competitors of Telefonica while the diversion from Telefénica to
[...]*was much lower than the respective benchmark diversion ratio, which suggests
that in 2013, [...]* was a more distant competitor to Telefonica than suggested by its
market share.
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B's market share militates in favour of the conclusion that the products of A and B are close substitutes
and that A and B are therefore close competitors. Contrary to the arguments of the Notifying Party, the
fact that A and B are close competitors does not imply that the competition between A and C is
irrelevant. It just means that A and B impose stronger constraints on each other than suggested by their
market shares.

The benchmark diversion ratios to [...]*are calculated on the basis of the shares on the pre-paid
segment at network level as shown in Tables 15 and 16 set out in recital (225) and on the basis of
retained customers and gross add shares in the pre-paid segment as shown in Table 30 set out in recital
(249).

When analysing the diversion from Telefdnica to [...]*in the pre-paid segment, the actual diversion
ratios in 2012 were at [30-40]*% compared to benchmark diversion ratios based on subscribers or on
contestable customers which were both at [30-40]*% and actual diversion ratios in 2013 were at [30-
40]*% based on MNP data compared to benchmark diversion ratios based on subscribers or on
contestable customers which were both at [30-40]*%.

When analysing the diversion from E-Plus to [...]*in the pre-paid segment, the actual diversion ratios in
2012 were at [30-40]*% compared to benchmark diversion ratios which were at [40-50]*% based on
subscribers and [40-50]*% based on contestable customers and actual diversion ratios in 2013 were at
[30-40]*% compared to benchmark diversion ratios based on subscribers or on contestable customers
which were both at [30-40]*%.

The benchmark diversion ratios to [...]*are calculated on the basis of the shares on the pre-paid
segment at network level as shown in Tables 15 and 16 set out in recital (225) and on the basis of
retained customers and gross add shares in the pre-paid segment as shown in Table 30 set out in recital
(249).

When analysing the diversion from Telefdnica to [...]*in the pre-paid segment, the actual diversion
ratios in 2012 were at [20-30]*% compared to benchmark diversion ratios based on subscribers or on
contestable customers which were both at [30-40]*% and actual diversion ratios in 2013 were at [20-
30]*% based on MNP data compared to benchmark diversion ratios which were at [30-40]*% based on
subscribers and [30-40]*% based on contestable customers. When analysing the diversion from E-Plus
to [...]*in the pre-paid segment, the actual diversion ratios in 2012 were at [30-40]*% compared to
benchmark diversion ratios based on subscribers or on contestable customers which were both at [30-
40]*% and actual diversion ratios in 2013 were at [30-40]*% compared to benchmark diversion ratios
based on subscribers or on contestable customers which were both at [40-50]*%.
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(286)

(287)

(288)

To conclude, an analysis of diversion ratios suggests that Telefénica has been the
only close competitor of E-Plus in the pre-paid segment in 2012 and 2013 and E-Plus
has been the only close competitor of Telefonica in the pre-paid segment in 2012. In
2013, E-Plus and [...]J*have both been equally close competitors of Telefonica.
Overall, and also in light of other evidence analysed below in recitals (289) to (319)
these findings strongly suggest that the two Parties are close competitors.

The finding that [...]*has also been a close competitor of Telefoénica in 2013 does
not affect that overall conclusion. In particular, it does not affect the finding that E-
Plus has been a close competitor. Diversion ratios already reflect the closeness of all
substitutes offered in the market. The Horizontal Merger Guidelines do not, as the
Notifying Party suggests, require that the merging parties must be each other closest
competitor.

As regards the degree of closeness between the Parties, the comparison of diversion
ratios with the respective benchmarks show that the competitive pressure of E-Plus
on Telefénica in 2012 and 2013 was higher than suggested by E-Plus' shares: the
diversion ratio from Telefonica to E-Plus was [130-140]*% of the respective
benchmarks in 2012 and [110-120]*% of the respective benchmarks in 2013. In
addition, the diversion ratios from E-Plus to Telefénica suggest that Telefonica
continually imposed a considerably higher competitive pressure than implied by its
share as the diversion ratio from E-Plus to Telefonica was [140-150]*% or [150-
160]*% of the respective benchmarks in 2012 and of [140-150]*% or [150-160]*%
of the respective benchmarks in 2013. In particular the competitive pressure of
Telefdénica on E-Plus in 2012 and 2013 was thus considerably higher than what could
be assumed based on the shares of the Parties.

Market investigation

(289)

(290)

The fact that the Parties are close competitors is further supported by data gathered
during the Market Investigation. According to the Market Investigation, the Parties
are perceived to be similar with regard to a number of differentiating factors referred
to in recital (269). In the Phase Il Market Investigation, the Commission asked
market participants to rate on a scale from one to five'®’ the importance of
competitive prices for: (a) voice/ SMS; (b) data; and (c) voice/ SMS and data for
customers of the four MNOs. The average ratings of all responding MNOs, MVNOs,
Service Providers and Branded Resellers allow for the same conclusion: competitive
prices are least important for customers of Deutsche Telekom, followed by
customers of VVodafone. In the view of the responding market participants, customers
of Telefdnica rate the importance of competitive prices second highest, surpassed
only by customers of E-Plus.'®®

According to market participants referred to in recital (289), the importance of the
factors "High download speed”, "2G/ 3G network coverage”, "2G/ 3G network
quality”, "4G network coverage" and "4G Network quality" is inversed: customers of
Deutsche Telekom rate these factors highest, followed by (in the order of their
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One meaning "unimportant” and Five meaning "very important".

See Responses to the Questionnaire Q1 to Deutsche Telekom, Document ID 1696, and Vodafone,
Document ID 1866, dated 20 January 2014, question 13; Questionnaire Q2 to MVNOs and Service
Providers dated 21 January 2014, question 15 and Questionnaire Q3 to Branded Resellers dated 21
January 2014, question 15.

74

EN



EN

(291)

(292)

(293)

importance ratings) customers of VVodafone, customers of Telefonica and customers
of E-Plus.*®®

In the Form CO, the Notifying Party states that "Deutsche Telekom and Vodafone
have been the clear leaders in network quality for many years. Telefénica was able to
achieve medium results whereas E-Plus was always lagging behind."'"® The
Notifying Party states that [...]* and [...]* have been a major cause for the fact [...]*
do not translate into higher market shares.!”* The Notifying Party further explains
that due to "customer demand for high network quality, these factors are heavily used
for marketing purposes"'’® and that network quality is a “crucial competitive
factor"*”. Answers to the Phase 11 Market Investigation also stress the importance of
network quality for differentiating products in the retail market,*”* while according to
the answers to the Phase | Market Investigation the market participants also regard
the network quality and network coverage of Deutsche Telekom and Vodafone as
superior to those of Telefénica and E-Plus.*"

Based on the matters referred to in recitals (289) to (291), the Commission finds that
the Parties' networks (the so called "E-Netze™) are perceived of being of lower quality
than the networks of Deutsche Telekom and VVodafone (so called "D-Netze"). Given
the importance of network quality as a differentiator, as explained in those recitals,
the Commission regards the Parties as close competitors for mobile products that
offer a network quality below the level achieved by the networks of Deutsche
Telekom and Vodafone.

The fact that the Parties have a lower network quality than all other competitors
means that the Parties compete for the same subset of customers: customers that do
not place as high a value on network quality. Obviously, they will have to offer these
customers advantages compared to the offers of Deutsche Telekom and Vodafone
because even a customer who does not place a high value on network quality will be
attracted to a high network quality if an offer is also attractive enough to the
customer in all other regards. However, both Parties will target these customers
because they have a more difficult task in attracting customers who place a very high
value on network quality. Therefore, sharing a low network quality forces the Parties
to compete for customers who ascribe the same importance to network quality. Given
the importance of network quality as a differentiator, this indicates that the Parties
are close competitors for such customers.
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See Responses to the Questionnaire Q1 to Deutsche Telekom, Document ID 1696, and Vodafone,
Document ID 1866, dated 20 January 2014, question 13; to Questionnaire Q2 to MVVNQOs and Service
Providers dated 21 January 2014, question 15 and to Questionnaire Q3 to Branded Resellers dated 21
January 2014, question 15.

Form CO, paragraph 405.

Form CO, paragraph 482.

Form CO, paragraph 406.

Form CO, paragraph 407.

See Responses to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone,
Document ID 1866, dated 20 January 2014, question 1; to Questionnaire Q2 to MVNOs and Service
Providers dated 21 January 2014 and to Questionnaire Q3 to Branded Resellers dated 21 January 2014,
question 3.

See Responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 36; to Questionnaire Q2
to MVNOs dated 31 October 2013, question 35; to Questionnaire Q3 to Business Customers dated 31
October 2013, question 28; to Questionnaire Q4 to Resellers dated 31 October 2013, question 26;
Responses to Questionnaire Q5, Consumer Associations dated 31 October 2013, question 22 and to
Questionnaire Q7 to Handset Suppliers dated 31 October 2013, question 22.
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(294)

(295)

(296)

(297)

(298)

In addition, as already shown in Table 24 set out in recital (238), the merged entity
will have a strong position not only among the pre-paid customers but also among all
customers seeking a low-value tariff, such as pre-paid customers and most residential
post-paid customers. As it can be seen from Table 24 provided by the Notifying
Party, the merged entity would account for [40-50]*% to [50-60]*% of the
subscribers of customers with an ARPU of EUR 25 per month or less. To the
contrary, the merged entity accounts only for [10-20]*% to [20-30]*% of the
subscribers with an ARPU of EUR 35 per month or more.

Based on data provided by all four MNOs, the Commission computed an average
ARPU for each MNO in the post-paid residential segment in 2012 (see Table 11 of
Annex A). The average ARPUs of the Parties' customers are considerably [...] the
ones of Deutsche Telekom's and Vodafone's customers.”® This [...] between the
ARPU of the Parties' customers compared to the ARPU of all other MNOs'
customers clearly suggests that the Parties are close competitors.

Finally, based on the data made available to the Commission, also the pricing of
Telefonica's and E-Plus' tariffs suggest that they are close competitors. As shown in
Figures 1 and 2 (see recital (378)), over the period from the first quarter of 2011 to
the first quarter of 2013 a residential mobile services subscriber with an average
usage pattern would have paid [...]* on a constant basis irrespective of whether
handset subsidies are included or excluded in the comparison. Even the Notifying
Party confirms that Deutsche Telekom and Vodafone have higher prices:

"It is uncontested that Deutsche Telekom and VVodafone have a higher price due
to (i) higher quality and (ii) lack of competition in the high-value segment."*"’

As regards the differentiation between the MNO brands suggested by the Notifying
Party, the Commission notes that the MNOs, MVNOs, Service Providers and
Branded Resellers responding to the Phase Il Market Investigation regarded the
brands set out in the following table as closest competing brands most often:*’

Brand Closest Competing Brand
Telekom Vodafone
Aldi Lidl

Base 02

Blau Fonic
Congstar O.tel.o
Fonic Blau, Simyo
Lidl Aldi

O.tel.o Congstar
02 Base

Simyo Fonic
Vodafone Telekom

That table shows that in the perception of the market participants that replied to the
Phase 1l Market Investigation, the brands of Deutsche Telekom each have one brand
of Vodafone as closest competing brand while each of the brands of Telefonica have

176

The ARPU of residential post-paid customers of the merging parties in 2012 ranges between EUR

[...]*per month compared [...] of respective customers of Deutsche Telekom and Vodafone.

177
178

See Reply to the Letter of Facts, p. 16.
See Responses to the Questionnaire to Deutsche Telekom and Vodafone dated 20 January 2014,

question 18; to Questionnaire Q2 to MVVNOs and Service Providers dated 21 January 2014, question 20;
and to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 20.
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(299)

(300)

(301)

an E-Plus brand as closest competing brand and vice versa. The Commission notes in
particular that:(a) E-Plus’ main brand BASE is regarded as the closest competitor of
Telefénica's main brand O2 and O2 has been named most often as the closest
competing brand of E-Plus; (b) Telefénica's "premium discount” brand FONIC is
regarded as closest competitors of the two E-Plus brands Blau and Simyo and vice
versa; and (c) Telefonica's Branded Reseller's brand Aldi is regarded as closest
competitor of E-Plus' Branded Reseller's brand Lidl and vice versa.'” These brands
have been named by the respondents to the Market Investigation more often as the

closest competing brand to each other than to any other brand. In the event that a

respondent named two or more brands, these replies have been counted for each of
the respective brands. Contrary to what the Notifying Party suggests, a respondent
who names two or more brands as the closest competing brand still clearly regards
such brands as close competitors. It is therefore misleading to group such responses
together with responses that do not name the respective brand at all.

By way of illustration: The Notifying Party claims that 10 out of 15 respondents
indicated that Base is not the closest competing brand of O2 or that it is just one
competitor among others.*® Among these responses, only five did not name Base as
the closest competing brand of 02.'8! Of the remaining five responses, three named
Base together with one other brand as closest competing brands.'®? Of the other
responses, one only named Base'®® and one only named E-Plus'®*. Depending on
whether the "E-Plus™ response will be counted as a "Base" response as well, together
with the five responses that did only mention Base as the closest competing brand of
02, a total of 9 or 10 out of 15 responses did in fact regard Base as the closest
competing brand of O2. Vodafone has been named by only six respondents and
Deutsche Telekom by only four.

The argument of the Notifying Party that the comparison of brands and the
qualification of brands as closest competitors appears artificial and unrealistic'®®
contradicts an argument of the Notifying Party in its Reply to the Article 6(1)(c)
decision, where the Notifying Party accepted that the information gathered during the
Phase | Market Investigation appears to indicate that the Parties are close competitors
but submitted that the Market Investigation did not consider that all operators
compete by using various brands which are differently positioned on the market.*®

That finding on the brand positioning during the Phase Il Market Investigation is in
any way consistent with the data gathered during the Phase | Market Investigation
about the overall positioning of the respective companies. The vast majority of
respondents to the Phase | Market Investigation (including MVNQOs, Service
Providers, consumers’ association, business customers and distributors) identified
Telefonica as the closest competitor of E-Plus on the overall retail mobile telephony
market,"®’ as well as in every segment thereof, with the exception of the segment of

179
180
181
182
183
184
185
186
187

[...T%

See Table 8 in the Reply to the Statement of Objections, page 76.

[...]%

[...]%

[...]%

[...]%

Reply to the Statement of Objections, paragraph 230.

Reply to the Article 6(1)(c) decision, paragraph 270.

As regards the competitors of E-Plus on the overall retail market and in potential market segments: see
the responses to Questionnaire Q1 to MNOs dated 31. October 2013, question 33; to Questionnaire Q2
to MVNOs dated 31. October 2013, question 32; to Questionnaire Q3 to Business Customers dated 31.
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(302)

(303)

(304)

(305)

business customers and high-value customers, where Deutsche Telekom and
Vodafone are regarded as E-Plus’ closest competitors (to the extent that E-Plus is
active on these segments).

When asked for the closest competitor of Telefonica, the majority of respondents to
the Phase | Market Investigation named E-Plus.’®® The majority of the respondents
indicated E-Plus as Telefonica’s closest competitor in the overall retail mobile
telephony market. E-Plus has also been identified by a majority of the respondents as
the closest competitor to Telefonica with regard to each of the pre-paid, residential
customer’ and low-value customer’ segments. Deutsche Telekom has been named as
the closest competitor of Telefonica by the majority of respondents only in the
segments for business customers, data-only and high-value customers.

While the Notifying Party is correct when pointing out that a few of these responses
name Telefonica among others as closest competitor of E-Plus and vice versa when
asked to identify the closest competitor of Telefénica or E-Plus, such respondents
obviously still regard Telefonica as a close competitor. As discussed in recitals (278)
to (280), the merging firms do not need to be each other's closest competitor in order
to raise competition concerns based on their closeness of competition.

But even when counting the replies in the way suggested by the Notifying Party,
which groups replies that mention Telefénica as one of two closest competitors in the
same category than replies that did not name Telefonica at all, the Notifying Party
states that 19 out of 40'®° respondents did not name Telefénica as the closest
competitor of E-Plus or only as one close competitor among others in the overall
market*®. This is just another way of saying that 21 out of 40 respondents did name
only Teleféonica as the closest competitor of E-Plus in the overall market while
additional respondents named Telefonica together with others as closest competitor
of E-Plus. The same holds true for E-Plus as the closest competitor of Telefonica in
the overall market: the wording used by the Notifying Party is just another way of
stating that 21 out of 40 respondents did name only E-Plus as the closest competitor
of Telefénica while additional respondents named E-Plus together with others.
Therefore, the respective arguments of the Notifying Party do not lead the
Commission to alter its conclusion on the data gathered during the Market
Investigation.

The prominent position of Telefdnica in the responses to the question concerning E-
Plus' closest competitor becomes even more obvious if it is taken into account how
often other market players have been named. Out of the 39 respondents, 29 identified
Telefonica as E-Plus' closest competitor, while 13 respondents named Vodafone and
8 respondents Deutsche Telekom. Put differently, almost three quarters of the
respondents regard Telefénica as closest competitor of E-Plus in the overall market,

188

189

190

October 2013, question 25; to Questionnaire Q4 to Resellers dated 31.October 2013, question 23; to
Questionnaire Q5 to Consumer Associations dated 31. October 2013, question 19 and to Questionnaire
Q7 to Handset Suppliers dated 31. October 2013, question 21.

As regards the competitors of Telefonica on the overall retail market and in potential market segments:
see the responses to Questionnaire Q1 to MNOs dated 31. Ocbober 2013, question 32; to Questionnaire
Q2 to MVVNOs dated 31. October 2013, question 31; to Questionnaire Q3 to Business Customers dated
31. October 2013, question 24; to Questionnaire Q4 to Resellers dated 31. October 2013, question 22;
to Questionnaire Q5 to Consumer Associations dated 31. October 2013, question 18 and to
Questionnaire Q7 to Handset Suppliers dated 31. October 2013, question 20.

The Commission counted only 39 respondents that provided a non-confidential reply to that question.
Footnote 191 7 in the Reply to the Statement of Objections lists only 39 respondents as well.

See Table 7 in the Reply to the Statement of Objections, page 74.
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(306)

(307)

(308)

far ahead of VVodafone which only one out of three regard as the closest competitor of
E-Plus.

E-Plus in turn has been named by 24 out of 40 responses to the question concerning
Telefonica's closest competitor on the overall market compared to 18 responses
mentioning VVodafone and 11 responses mentioning Deutsche Telekom.

Moreover, the Parties often received similar ratings during the Phase | Market
Investigation from the respondents when asked to rate the MNOs in relation to their
ability to offer "value for money" for the following services: (a) "pre-paid”; (b)
“voice"; (c) "post-paid"; and (d) "data".'*! In addition, Telefénica and E-Plus are
rated similarly low compared to Deutsche Telekom and VVodafone when it comes to
network coverage and network quality.

The Notifying Party's argues that "value for money" could be understood as "cheap™
or as "the best product in terms of network quality and customer service for the
cheapest price"; it further argues that in the Notifying Party's view, E-Plus is not a
"value for money" provider in the latter sense. The Commission, however, notes that
an internal document of the Notifying Party that compares the brands O2, Telekom,
Vodafone, E-Plus and Base on the basis of an external study in May 2012 comes to
the conclusion that, compared to the other MNO brands, | .. .]"‘.192

Internal documents

(309)

(310)

(311)

(312)

There are a number of internal documents, which confirm the conclusion that the
Parties consider each other as close competitors. There are, however, also a number
of internal documents, which show that both Telefonica and E-Plus also monitor
other market participants, which they also perceive as close competitors.

As pointed out by the Notifying Party, Telefonica and E-Plus monitor the entire
market, including the tariffs of major Service Providers.® However, as all these
competitors are active within the same market, monitoring all major players seems
rather regular and prudent business practice than a significant indication for an

assessment of closeness of competition. This includes cautionary statements such as
194
[...]*"

Such market observation does neither suggest nor exclude closeness of competition.
Therefore, the Commission does not base its assessment on each Parties' internal
reporting of individual tariff moves of the other Party like, for example a mentioning

in E-Plus' internal documents that [...]*".!*°

There are, however, certain internal documents that suggest that the Parties monitor
each other particularly closely. According to a presentation prepared by the
Notifying Party, a workshop within Telefonica had the task of defining the "key
enemies” of the brands of the Notifying Party. The presentation distinguishes

191

192
193

194
195

See responses to Questionnaire Q1 to MNOs dated 31. October 2013, question 36; to Questionnaire Q2

to MVNOs dated 31. October 2013, question 35; to Questionnaire Q3 to Business Customers dated 31.

October 2013, question 28; to Questionnaire Q4 to Resellers dated 31. October 2013, question 26;
responses to Questionnaire Q5, Consumer Associations dated 31. October 2013, question 22 and to
Questionnaire Q7 to Handset Suppliers dated 31. October 2013, question 22.

[...]*See [...]1*Document ID 993-2496, p. 13.

See the Reply to the Article 6(1)(c) decision, paragraph 190 and paragraph 226 as well as Annex 2 to

the Reply to the Article 6(1)(c) Decision, paragraph 1.

[...]*Document ID 263-1624, p. 6 and 7.
[...]*dated [...]*Document ID 263-1619, p. 3.
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(313)

(314)

(315)

(316)

between strategic and tactical enemies*® While the presentation names, inter alia,

[...]* as each being the "key enemies" of one brand, [...]* is the only MNO that
appears as a "key enemy" for [...]*: (a) For the brands [...]* and [...]*, the Notifying
Party regards [...]* as strategic enemy; (b) The strategic enemy of [...]* is,
according to the presentation, [...]*, while the tactical enemies are [...]* and [...]*;
(c) For [...]*, the Notifying Party regards [...]* as strategic enemy [...]* as tactical
enemy; and (d) For [...]* the presentation mentions the strategic enemies [...]* and
[...]* and the tactical enemies [...]* and [...]*.

[...]*. In summary, the presentation mentions a brand of E-Plus [...]*, a brand of
Vodafone [...]* and a brand of Deutsche Telekom and 1&1 [...]*. This shows that
even in the perception of the Notifying Party itself, [...]* is regarded as [...]* in the
target segments of Telefénica's key brands than it would be assumed based on the
[...]* market size of [...]* compared to [...]* and [...]*.

Another presentation by the Notifying Party, discussing the commercial and network
strategy of the merged entity post-transaction, further supports the closeness of the
brands of the Parties. According to that presentation, the pricing of the brands
"[...]*" and "[...]*" as well as the propositions of the brands "[...]*", "[...]*" and
"[...]*" are very close to each other:

"Current pricing of [...]* and [...]* quite similar which gives limited room for
brand differentiation"®’

"[...]* and [...]* with very similar propositions — [.. o8

Regarding the perception of E-Plus of its [...]*, an internal document, showing the
main competitors and their position compared to E-Plus' brands, names only [...]* as
a "direct” ("direkt") key competitor of [...]*.[...]*¥and [...]* are described as [...]*
key competitors "above" (“oben") and [...]* as key competitor "below" ("unten™).'*®
A presentation dated 10 June 2013 lists [...]* as the only competitor of the brand
[...]*.% Similarly, the document "Brand segmentation and target portfolio" names
[...]* as the competitor of [...]*.?** A presentation named "Strategie Meeting Berlin"
dated 7 November 2011 names [...]* as the most important competitor ("wichtigster
Konkurrent").?%?

Both Parties regard [...]* as "[...]*". In the case of E-Plus, this is expressed in the
document referred to in recital (315) that describes [...]* as competitors "above"
[...]*. The Notifying Party refers to its brand "O2" as a "[...]*" itself.?®® Internal
documents show [...]* between the "[...]*", "no frills" brands such as [...]*, [...]*
and [...]* and "mid-range players" such as [...]*,[...]* and [...]*.*®* According to
those documents, Telefonica perceives its brand [...]* as neither in [...]* on the one
hand [...]* on the other hand as all these players are depicted in areas different from
the one of Telefonica.

196
197
198
199
200
201
202

204

[...]1*See dated [...]*Document ID 988-2063, p. 29. [...]*

See Presentation [...]*dated [...]*Document ID 990-4086, p. 26.
See Presentation [...]*dated [...]*Document ID 990-4086, p. 30
See [...]*dated[...]*Document ID 264-11335

See [...]*Document ID 257-5224, p. 23.

[...]*dated [...]*Document ID264-10706, p. 5.
[...]*dated]...]*Document ID 262-5536, p. 4

Reply to the Article 6(1)(c) Decision, paragraph 215.

See [...]*dated [...]* Document ID 990-5108, p. 47.
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(317)

(318)

(319)

(320)

6.3.1.3.

(321)

There are, however, other Telefonica internal documents cited by the Notifying
Party, which discuss in detail the fact that [...]* has been actively targeting O2
customers.”®

Similarly, the E-Plus presentation mentioned in recital (315) that names [...]* as the
competitor of [...]*, names [...]* and [...]* as the competitors of [...]* and [...]* as
the competitors of [...]* and [...]*as the competitor of [...]*.°®® Another presentation
by E-Plus names several "customer needs", their overall importance and their
relevance for certain E-Plus’ brands and the main competitor for each such need.

According to that presentation, regarding the two most important factors, namely

"[...]*" and "[...]*", the main competitor of E-Plus is [...]*.[...]* is named the main
competitor for "[...]*" and "[...]*", [...]* for "[...]*" and "[...]*", [...]* for "[...]*"
and [...]* for the factors "[...]*", "[...]*" and "[...]*".**" One of these factors is
marked as "recommended future brand benefit". According to that presentation, the
recommended future brand benefit of Base is "[...]*" for which the main competitor
is [...]*, while [...]*will compete mainly with [...]* for "[...]*" and [...]* with [...]*
for "[...]*".

Based on the findings set out in recitals (309) to (318), the Commission concludes
that the review of internal documents provides some indication that the Parties regard
each other as a rather close competitor. However, the documents do not provide a
univocal picture; some of the evidence indicates that the Parties also regard [...]*as a
close competitor in some regards.

Taking all elements of the assessment into account, the Commission finds that
Telefénica and E-Plus are close competitors. While the review of the internal
documents provides only some indication to that effect, the answers to the Market
Investigation support this finding. The same applies to the diversion ratios in the pre-
paid segment. Even though the diversion ratios describe customer choices in the pre-
paid segment, they indicate an overall closeness of competition between the Parties.
As stated in recital (295), both Parties offer, in particular, tariffs that target low- to
medium-value customers.’®® The vast majority of pre-paid customers have such
tariffs but also a large number of post-paid customers. The diversion ratios in the pre-
paid segment therefore confirm what Table 24 set out in recital (238) provided by the
Notifying Party already suggests: that the Parties are in particular competing for low-
and mid-value customers. The Commission therefore concludes that the diversion
ratios between the Parties in the pre-paid segment, not only imply that they are close
competitors in the pre-paid segment, but also indicate that they are close competitors
in the overall mobile retail market.

Removal of two important competitive forces
Notifying Party's view

The Parties consider that in order to satisfy the legal test for the assessment of the
importance of the competitive force of one or more of the merging parties as set out
in paragraph 37 of the Horizontal Merger Guidelines, the Commission must establish
that the competitive behaviour of E-Plus has more of an influence on the competitive
process than its position in the market would suggest. Thus, according to the Parties

For example, dated [...]* Document ID 992-2364, p. 4; [...]*dated [...]*Document ID 990-5108, p. 49.
See [...]* Document ID 257-5224, p. 23.

[...]* dated [...]*Document ID264-10706, p. 4.

Also see Table 24.
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it is not sufficient to show that E-Plus participates in the competitive process in the
same way as all other players. Rather, E-Plus would need to have a
disproportionately high impact on the competitive dynamics with its offerings. The
Parties further contend that the Commission would have to demonstrate that E-Plus
plays a maverick role.

(322)  As regards the competitive position of E-Plus, the Notifying Party submits that the
proposed transaction will not eliminate an important competitive force in the German
retail market for mobile telecommunications services. The Notifying Party bases this
submission on the following arguments: (a) the market shares of E-Plus have
stagnated during recent years if the subscribers gained by Branded Resellers are not
taken into account; (b) switching ratios do not indicate that E-Plus is an important
competitive force; (c) while there is no doubt that E-Plus has introduced innovations
to the lower segment of the market, there have been many important innovations by
other MNOs and non-MNOs during recent years; (d) the competitive constraints
exercised by E-Plus are limited due to its (perceived) lower network quality; and (e)

the exzigging limitations in E-Plus’ handset portfolio and notably the fact that E-Plus
[...T%

(323) In response to the Commission's concerns as set out in the Statement of Objections
and prior to that in the Article 6(1)(c) Decision, the Parties further submit that, while
E-Plus' strategy might have been [...]* following a strategy shift in [...]*, more
recently, E-Plus has been [...]* and has even [...]*. It should be noted that in the
Reply to the Statement of Objections the Parties submit that [...]* started to manifest
itself in [...]*, whereas in the Reply to the Article 6(1)(c) Decision the Parties were
still of the view that [...]* had already started in [...]*. Moreover, the competitive
potential of E-Plus at present and in the future is said to be [...]* due to the growing
importance of data services, where E-Plus is [...]*.

(324) In support of this claim the Notifying Party submits that, between [...]*, E-Plus,
favoured by the market conditions, addressed the low value segment of the market
with competitive offers, including cheap on-net propositions [...]* to overcome its
weak market position and negative image in terms of quality. E-Plus is said to benefit
from the image gained by this strategy still today. The Parties, furthermore, submit
that, in any event, the historic position of E-Plus is not relevant for the competitive
assessment in this Case.

(325)  According to the Notifying Party, the conditions for E-Plus' strategy started to [...]*
with, among others, the growing importance of data offerings, flat rates and OTT
offerings and customers becoming more likely to look for good quality at the best
price and a lower retail price level due to more significant price competition from
other market participants, including 1&1 and Drillisch. At the same time, E-Plus was
lacking behind in [...]*. Thus, the Notifying Party submits that E-Plus has became
[...]*, and in some cases it even introduced [...]*, and it did not introduce any
innovative offers on both, the post-paid and the pre-paid segment for at least the past
two years. Rather, it is claimed that the market today is competitive and that all
market players have introduced innovations to the market in recent years, such as the
so-called "all-net flat",!° and the position of price leader is held by market players
other than E-Plus.

209 [.]*

210 The Notifying Party explains that an all-net flat includes almost unlimited calls to the German mobile
and fixed networks plus a certain volume of high speed data (currently generally 500 MB). According
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(326)

(327)

(328)

(329)

(330)

(331)

(332)

(333)

The Notifying Party further submits that the offers of E-Plus as described in the
Statement of Objections do not support the finding of price aggressiveness on the
part of E-Plus.

In particular, the all-net flat offered under the "yourfone” brand was introduced in
reaction to [...]*.

The "high speed for everybody" initiative is said to be a [...]*. This initiative
formally includes 4G services [...]*. In addition, maximum data volumes included in
the respective tariffs [...]*. Finally, the offer is limited in time until June 2014.

As regards the EU travel flat option, another E-Plus proposition considered
particularly aggressive and innovative by the Commission in its Statement of
Objections, the Notifying Party submits that other market players had launched
similar offers prior to E-Plus and that at the time of its Reply to the Statement of
Objections this offer had not triggered any reactions.

The Notifying Party furthermore disagrees with the Commission's view that E-Plus’
cooperation with WhatsApp, as set out in the letter of facts dated 4 April 2014,
constitutes another element showing that E-Plus is an important competitive force on
the market. In particular, the Notifying Party submits that the terms of that
cooperation agreement are not [...]*, that such cooperation will not alleviate the
competitive pressure from OTT players and that the competitive force of this
Branded Reseller should not be attributed to E-Plus.

In relation to the Commission's argument that E-Plus had launched an aggressive and
innovative offer of the iPhone 5, the Notifying Party clarified that this offer did not
have any appreciable impact on the market and that iPhone users in any event cannot
benefit from E-Plus' 4G network, as E-Plus [...]*.

Moreover, in relation to a tariff launched by E-Plus' Branded Reseller [...]%,
considered by the Commission to constitute a further example of the important
competitive force of E-Plus, the Notifying Party reiterates its view that the
competitive force of [...]* market conduct should not be attributed to E-Plus due to
the competitive force exercised by [...]* on E-Plus.

In relation to the development of the market shares of E-Plus in recent years the
Notifying Party points out that E-Plus' market share [...]* between 2009 and 2012 do
not indicate that E-Plus is an important competitive force. Rather, when looking at
the 2013 market share figures for the overall retail market [...]* was the only player
who [...]* compared to 2012 while all other players [...]* market shares [...]*.
Likewise, [...]* achieved the [...]*, while [...]*. Although E-Plus gained subscribers
in 2013 ([...]*) its gains are lower than those of [...]*. In light of this finding, the
revenue market share [...]* on the overall market is said to show that E-Plus'
business is [...]* profitable. As regards market share developments on the pre-paid
segment, the Notifying Party submits that the pre-paid segment only represents [10-
20]*% of the whole mobile retail market based on revenues and is, moreover,
shrinking. The [...]* of the Parties therefore cannot outweigh their [...]* in the post-

to Telefdnica, the first all-net flat was introduced by Deutsche Telekom in 2009 for a monthly fee of
EUR 119.95 under the Deutsche Telekom brand and for EUR 89.79 under the Congstar brand. The
current price leader for this offer is Drillisch with a monthly fee of EUR 16.95. E-Plus' first all-net flat

was offered under its BASE brand in 2012 for a monthly fee of EUR 50, and was thus up to EUR 20

more expensive than the cheapest available offers from 1&1, Freenet and Drillisch). [...]*.

83

EN



EN

(334)

(335)

(336)

(337)

(338)

(339)

paid segment and on the overall market and on the whole cannot lead to [...]* as pre-
paid customers are mainly low-value customers with a low ARPU.

In addition, [...]*% of E-Plus' market share gains in terms of revenues and more than
[...]*% in terms of subscribers between 2009 and the second quarter of 2013 are
accounted for by [...]*, considered to be the driving force behind its offers. Finally,
factors, such as E-Plus' shift in the product portfolio from high-end to low-end
products may explain a market share [...]* which therefore does not indicate price
aggressiveness.

As regards the future role of E-Plus, the Notifying Party submits that the company's
competitive potential would be limited in the absence of the proposed transaction due
to the growing importance of data and that the Statement of Objections strongly
underestimates the relevance of the on-going changes in the market place. It argues
that neither the Market Investigation nor the internal documents support the
Commission's view that E-Plus would continue to be an important competitive force
in the absence of the proposed transaction.

E-Plus' focus on [...]* and [...]* in the pre-paid segments and brands that are
perceived to be [...]* will prevent the company from participating in increasing
mobile data revenues and data monetisation. According to the Notifying Party,
further growth opportunities are [...]* for E-Plus as, on the one hand, [...]* and on
the other hand, E-Plus, as a mobile-only player, will not be able to serve (and thus
risks losing) customers seeking bundled offers for fixed and mobile data.

In that context, the Parties claim that E-Plus is lagging behind the other German
MNOs in terms of 4G roll-out and that its roll-out plans [...]*. Relying on its 3G
network will not compensate the lack of a 4G network. Telefonica furthermore
considers that network sharing between E-Plus and Telefonica or any of the other
MNOs would not constitute a realistic alternative, notably because Telefonica would
not have any reason to grant access to its 4G network to E-Plus. E-Plus' spectrum
assets do not allow for a competitive stand-alone 4G roll-out and network sharing or
roaming are not considered viable or, as regards roaming, at least very costly 4G roll-
out options. In addition, E-Plus' future role is uncertain due to the fact that the licence
for parts of its 1800 MHz spectrum will expire on 31 December 2016 and that, in
light of the fact that neither E-Plus nor its parent company KPN are [...]*, it is
uncertain whether E-Plus will be able to re-acquire spectrum in this band.

With regard to E-Plus' financial situation the Parties submit, more generally, that due
to the erosion of E-Plus' historic business model, which was focused on voice and
SMS, its revenues are in decline and it achieved negative operating profits of EUR
[...]* million and was [...]* while all the other MNOs and at least the leading non-
MNOs were performing better. These financial [...]*. As a result, E-Plus’ investment
capabilities are limited and it is questionable whether it would be able to build a
competitive network in a stand-alone scenario in due time.

E-Plus provided supplementary submissions both in response to the Statement of
Objections and the 6(1)(c) Decision in which it describes key internal documents
submitted to the Commission that should form a proper basis for a further assessment
of E-Plus' current and future competitive role on the market in the absence of the
proposed transaction. The Parties conclude that it is highly questionable that, in such
a scenario, E-Plus would be able to play the same competitive role in a data-centric
environment as it did in a voice-centric environment and that, based on those
documents, it is impossible to conclude that in the absence of the proposed
transaction E-Plus would be an important competitive force in the future.
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(340)

(341)

(342)

(343)
(344)

(345)

(346)

(347)

(348)

In relation to the internal documents submitted by the Parties during the
investigation, the Parties consider that the Commission failed to provide a complete
and correct assessment of these internal documents which, in their view clearly show
that neither Telefonica nor E-Plus are, and would be in the future, in the absence of
the proposed transaction, particularly important competitive forces on the retail
market for mobile telecommunications services in Germany. Furthermore, the Parties
consider that the Market Investigation also does not support the Commission's
conclusions in this regard.

As regards the present competitive position of Telefonica, the Notifying Party relies
on similar considerations as for E-Plus. It submits that the Commission must show
that a company needs to have more of an influence on the competitive process than
its market shares would suggest for it to be considered an important competitive
force. The German retail market for mobile telecommunications services is alleged to
be characterised by intense competition, but not all market players can therefore be
considered important competitive forces. The offers introduced by Telefonica in
recent years, as listed in the Statement of Objections, are therefore not proof that
Telefonica is an important competitive force.

In particular, the cost airbag for the "020 tariff" is a feature introduced several years
ago in a voice-centric world and has similar features as an all-net flat and is thus to
be considered in the context of the development of all-net flats in which all market
players participated.

The [...]* offer is claimed not to have been particularly successful. In addition, it did
not trigger any reaction from competitors.

Moreover, the Notifying Party submits that it introduced its 02 blue portfolio to
[...]%

Finally, the Notifying Party stresses that offers by [...]*should not be attributed to
the host MNO and that the competitive force of the Branded Resellers will not be
removed by the proposed transaction, as their buying power would uphold attractive
wholesale conditions also from the merged entity.

The Notifying Party considers that the conclusions drawn from the Market
Investigation do not support a finding that Telefonica's tariffs are aggressive and
innovative. Similarly to its submission in relation to E-Plus, the Notifying Party
submits that the responses to the Market Investigation do not provide sufficient
answers concerning individual offers, and that overall, Telefonica's tariffs and brands
are considered to be only slightly less or even equally price aggressive or innovative
than VVodafone's or Deutsche Telekom's tariffs.

The Notifying Party submits that the rationale of the proposed transaction is
[...]*The Notifying Party points out that, in the absence of the proposed transaction,
in the opinion of some respondents to the Market Investigation Telefénica might face
serious challenges concerning the network quality and rollout in a data-centric world.
Certain respondents, such as [...]*consider that Telefonica's existing network is of
lower quality than Vodafone's or Deutsche Telekom's networks and its
competitiveness might decrease without improvements to its network. Similarly, the
Notifying Party submits that Telefonica is [...]*.

Commission’s assessment

In order to verify whether the merging parties may be considered an important
competitive force on the retail market for mobile telecommunications services, the
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(350)

(351)

(352)

(353)

(354)

(355)

Commission first assessed whether Telefonica and E-Plus exerted more of an
influence on the competitive process than their market share would suggest.

The Commission then assessed whether, in light of that competitive influence,
Telefonica and E-Plus have exerted an important competitive constraint on each
other, which would be lost as a result of the merger. The Commission verified
whether the removal of this constraint between the Parties would change the
competitive dynamics in an anti-competitive manner, by reducing their ability and
incentives to compete less vigorously on the retail market for mobile
telecommunications services in Germany.

The Commission has then assessed whether the combination between these two
players would reduce competitive pressure on the remaining main competitors on the
market, namely VVodafone and Deutsche Telekom. The Commission verified whether
this would change competitive dynamics on the overall retail market for mobile
telecommunications services in Germany in a significant, anti-competitive manner.

The Commission has found that the retail market for mobile telecommunications in
Germany is characterised by high barriers to entry (see Section 6.6). Further MNO
entry in Germany is unlikely if the merger would go ahead unaltered. This fact
compounds any negative effects that the proposed transaction may have on the
German market, thus underlining the importance of the competitive dynamics that
exist when each of Telefonica and E-Plus are stand-alone competitive forces.

In order to assess Telefonica's and E-Plus's competitive influence, the Commission
has applied the general principles set out in paragraph 9 of the Horizontal Merger
Guidelines, which states that "the Commission compares the competitive conditions
that would result from the notified merger with the conditions that would have
prevailed without the merger. In most cases, the competitive conditions existing at
the time of the merger constitute the relevant comparison for evaluating the effects of
the merger. However, in some circumstances, the Commission may take into account
future changes to the market that can reasonably be predicted".

The Commission considers that the past behaviour of an undertaking is not in itself
relevant for the Commission's assessment of its competitive strength. Therefore,
contrary to what the Notifying Party submits in its Reply to the Statement of
Obijections, the Commission did not draw any conclusion on the competitive force of
the Parties, notably of E-Plus, merely on the basis of the information submitted by
the Notifying Party on E-Plus' past behaviour. The Commission has reviewed such
information on the past behaviour together with other evidence from internal
documents of the Parties, economic analysis and market investigations related to E-
Plus's and Telefonica's current and future position in the market.

Contrary to the Parties' claims, based on their current role, E-Plus and Telefonica are,
and would, in the absence of the proposed transaction likely continue to be, two
important competitive forces on the German retail market for mobile
telecommunications services in the coming years. In particular, E-Plus, in the
absence of the proposed transaction, would be likely to continue to play a
“challenger” role in the market in the future. This "challenger" role is reflected in,
but not solely limited to, price aggressive and innovative offers.

The conclusion outlined in recital (354) as to the role played by both E-Plus and
Telefonica in the market finds strong evidentiary support in the results of the Market
Investigation, the Parties’ internal documents and other information either publicly
available or submitted by the Parties.
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(357)

(358)

(359)

In this Section, the Commission analyses the role of E-Plus and Telefénica on the
German retail market for mobile telecommunications services both today at present
and in the future, in the absence of the proposed transaction.

E-Plus’ role at present

As regards E-Plus, based on publicly available information, the data gathered during
the Market Investigation, information provided by the Parties, and a review of the
Parties' internal documents, the Commission considers that E-Plus currently is an
important competitive force on the German retail market for mobile
telecommunications services. In particular, it has continued to be an important
competitive force even in the recent past.

First, as set out in recitals (323) to (334), the Parties submitted that while E-Plus
might have been more competitive in the past, its competitiveness has declined in
recent years. As clearly acknowledged by each of the Parties in their Reply to the
Statement of Objections and in the Reply to the Article 6(1)(c) Decision, as set out in
recital (324) of this Decision, there is no doubt that E-Plus was aggressively
competing, with a focus on price, between 2005/2006 and 2010 and possibly even
after 2010. During that period, E-Plus positioned itself as [...]*. It acknowledges that
it [...]*.211 E-Plus considers that the "[...]* include [...]*, being a [...]*, and having
[...]**'2 Also, a document called [...]* describes the self-image of E-Plus, as an
organisation of "[...]* that, according to its nature as [...]**"* Likewise, Telefonica,
in an internal document titled [...]* explains that in [...]* E-Plus was [...]* and that
in[...]* in[...]* in[...]*and in [...]*. From [...]* until [...]*. Telefonica
concludes that [...]*.*%

As further explained by the Notifying Party in its Reply to the Article 6(1)(c)
Decision, the challenger model was E-Plus' reaction to a weakened market position.
Contrary to Deutsche Telekom and VVodafone, both established operators with a large
customer base, significant revenues and a significant market share, E-Plus, the third
entrant on the German retail market for mobile telecommunications services
differentiated itself through segmentation and low value offers to grow market
shares, whether directly or through Branded Resellers.?® By way of example, one
respondent to the Phase | Market Investigation summarises E-Plus' competitive
behaviour since 2005 as follows: "Since the end of 2005, E-Plus has made the
difference in the German mobile market. Before that year, prices were (very) high
and stable [...]. E-Plus has drastically reduced prices [...]".?!® The respondent also
submits the following:

"Before the launch of the E-Plus challenger strategy in 2005, the German
mobile market was one of the most uncompetitive and static markets for

211

213
214
215
216

Presentation to [...]*, dated [...]*Document ID 266-15755, p. 1.

Annex 4 of the Reply to the Article 6(1)(c) Decision, p. 4Presentation of [...]*Document ID 1200-89, p.
3.

[...1*, Document ID 264-11464, p. 6.

Presentation [...]*dated [...]*Document ID 1179, p. 2 to 10.

Presentation [...]* [...]*dated [...]*Document ID 1179, p. 2 to 10.

Response of [...]* to Questionnaire Q2 to MVNOs dated 31 October 2013, Document ID 794, question
36. Despite the fact that [...]*, in response to the Phase II Market Investigation explained that it does
not keep sufficient track of tariffs offered on the German market, the Commission considers that
statement reliable as no detailed insight into single tariffs is required to make such a statement on E-
Plus overall strategy and the broader development of the German retail market for mobile
telecommunications services.

87

EN



EN

(360)

(361)

(362)

(363)

(364)

mobile telephony in Europe. E-Plus strategy at that time dramatically changed
the market and turned it into one of the most dynamic in Europe."?*’

The Commission's view that E-Plus was aggressively competing in the past is also
shared by the German Monopolkommission in its assessment of the proposed
transaction.?'®

Second, the Commission considers that E-Plus continues to be an important
competitive force, in particular in terms of pricing as well as in terms of the
innovative nature of its offers also after 2010 and up to the present time.

E-Plus was the first operator on the retail market for mobile telecommunications
services in Germany to introduce a so-called "all-net flat" tariff at a price point below
EUR 20 and thus significantly cheaper than its competitors in April 2012. While the
Parties consider that the launch of this tariff was the last price innovation by E-Plus
to date, the Commission considers that it constitutes one of numerous examples of
the enduring innovativeness and challenger role that E-Plus played even after 2010
on the German retail market for mobile telecommunications services.

In April 2012, E-Plus launched its "yourfone™ brand with an all-net flat plus data-flat
for EUR 19.90 per month whereas other all-net flat tariffs available on the market
prior to that date were at least 25% more expensive.”’® The Commission
acknowledges that the launch of this tariff was a commercial decision designed to
[...]*. Nevertheless, this tariff and in particular its price point are an example of the
important competitive force of E-Plus for the reasons set out in recital (364).

The outcome of the Phase Il Market Investigation shows that E-Plus' offer was
considered an aggressive and innovative move to follow. A large number of
respondents listed the yourfone all-net flat as one of the five most price aggressive
and innovative tariffs introduced by an MNO under its core or secondary brands
during the last three years.??° The tariff is referred to as the "pioneer"??* tariff or the
“revolution"??. Even the Notifying Party acknowledges at paragraph 491 of its Reply
to the Statement of Objections that the yourfone all-net flat was "the most price
aggressive" all-net flat offer at that time. Also, although some operators offered all-
net flat tariffs before April 2012, E-Plus' EUR 19.90 price point prompted many
operators, including MNOs to either decrease their prices for existing all-net flat

217

218

219
220

221

222

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers, dated 21. January 2014,
Document ID 1487, question 30.

See the opinion of the Monopolkommission "Stellungnahme der Monopolkommission zu
COMP/M.7018 — Telefénica/E-Plus", Document ID 1685, p. 3.

[...]* RFI 8, Document ID 1524, question 8.

Responses to Questionnaire Q2 to MVVNOs and Service providers dated 21 January 2014, questions 23
and 24; responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 23 and 24;
and responses to Questionnaire to MNOs dated 20 January 2014, question 23. Likewise, respondents to
the Phase | Market Investigation named the yourfone all-net flat as an example for the price
aggressiveness of E-Plus (see, for example, the response of [...]* to Questionnaire Q1, MNOs dated 31
October 2013, Document ID 790, question 37 and the responses to questionnaire Q2 to MVNOs dated
31 October 2013, question 36).

Response of [...]* to Questionnaire Q2 to MVNOs and Service providers dated 21 January 2014,
Document ID 1372, question 24.

Response of [...]* to Questionnaire Q3 to Branded Resellers dated 21 January 2014, Document ID
1375, question 24.
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(366)

(367)

offerings or to introduce such tariffs shortly after E-Plus did.?*® Most importantly,
also 1&1 subsequently adhered to this price point?** which shows that even under
circumstances where E-Plus is losing customers to 1&1 it is in a position to
distinguish itself from its competitors, which clearly demonstrates that it is an
important competitive force on the German retail market for mobile
telecommunications services.

The observation that competing MNOs are [...]* is recorded in an E-Plus internal
document that states: [.. .]*225

At a later date, at the end of November 2013, E-Plus introduced its "high-speed for
everybody" initiative. The Commission considers that this initiative is [...]* but
another example for E-Plus’ important competitive force, not only because it includes
4G services irrespective of the tariff chosen but more generally for the reasons set
out in recital (367).

Usually, operators active on the retail market do not offer their highest available
download speed across brands and across tariffs. Instead, in order to obtain higher
download speeds and sometimes also access to 4G, customers would have to choose
special (usually post-paid) tariffs and/or purchase an add-on to their tariff to obtain
maximum download speeds.’”® At the present time, the highest available download
speed of all MNOs is only made available through the respective primary brands.?’
According to E-Plus' innovative initiative, however, every customer of E-Plus is able
to make use of the highest available download speed, regardless of its tariff
(including all pre-paid tariffs), and the brand under which the tariff is offered.
According to the information available on E-Plus' website, this is up to 42 MBit/s.?®
Since 5 March 2014, the initiative also includes 4G services. The offer is initially
limited in time until mid-2014 and will thus run for a period of at least seven
months.?* In light of the fast-moving nature of the German market for mobile
telecommunications services as emphasised by the Parties throughout their
submissions, the Commission considers this period to be sufficiently long to
sustainably establish a new and innovative offer on the market through which
pressure on competitors is exercised. Finally, the Commission does not see any
immediate correlation between higher download speeds and data consumption and
thus does not agree with the Parties' argument that these higher download speeds
would result in consumers purchasing further data volumes. Any increase in data

223

227

228
229

Responses to Questionnaire Q2 to MVNOs and Service providers dated 21 January 2014, question 22;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 22; and responses
to Questionnaire to MNOs dated 20 January 2014, question 22.

Reply to the Article 6(1)(c) Decision, paragraph 304.

[...]*Document ID 1200-153, p. 4.

See for instance, Deutsche Telekom's post-paid "mobile data eco S/M/L" tariffs with maximum
download speeds of 7.2/21.6/150 MBits/s respectively (http://www.t-
mobile.de/datentarife/0,17526,18519- ,00 html?WT.svI=100); customers subscribed for Deutsche
Telekom's post-paid "complete comfort S/M/L/XL" can purchase a "Speed Option LTE" for EUR 9.95
per month to obtain higher download speeds. Likewise, Vodafone offers different maximum download
speeds for its "Red XS/S/M/L/Premium" tariffs which are 14.4/21.6/42.2/100/100 MBits/s respectively
(http://www.vodafone.de/privat/tarife/smartphone-tarife.html).

For instance, the maximum download speed for the tariffs of Deutsche Telekom's secondary brand
Congstar is 7.2 MBits/s (see for instance Congstar's "surf flat" tariffs, Document ID 4151). Likewise,
the maximum download speed for the tariffs of Vodafone's secondary brand o.tel.o is 7.2 MBits/s,
Document ID 4174. See also recitals (588) et seq.

Document I1Ds 4156, 4157.

See Document IDs 4156, 4157.
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consumption would first of all be a result of changes in surfing behaviour which
would, if at all, only indirectly be related to higher download speeds and which
would only happen gradually.

The Commission also notes that contrary to what the Parties' submission in relation
to the high-speed for everybody initiative seems to suggest, E-Plus is not only using
its 4G network to increase overall network capacities. Instead, E-Plus is also making
its 4G network available as a stand-alone proposition. On 2 April 2014, E-Plus
announced that, in cooperation with the public transport provider in Berlin, Berliner
Verkehrsbetriebe ("BVG"), the telecommunications systems and equipment provider
ZTE, and the Berlin based radio technology specialist NC Plan, it has started offering
4G services with maximum download speeds of 70 MBits/s on the Berlin metro.

Moreover, in January 2014, E-Plus announced a new tariff option allowing the
subscribers of certain E-Plus tariffs to benefit from the same prices for roaming
within the European Union as they pay for domestic mobile services. This "EU travel
flat" option is priced at EUR 3 per month and was launched on 10 February 2014.%%°
The Commission acknowledges that other operators, including VVodafone, introduced
EU roaming propositions already in 2013. However, the "EU travel flat" option
offered by E-Plus significantly distinguishes itself from those other propositions in
terms of price. While E-Plus customers choosing that option pay EUR 3 per month
and benefit from the terms of their domestic tariff, Vodafone customers opting for
Vodafone's "travel package" ("Reise Paket") have to pay EUR 3 per day and have a
ceiling on voice, SMS and data services covered by that fee.

Furthermore, in its reply to the Commission's RFI ("RFI") [...]*, E-Plus explained
that on 15 December 2013 E-Plus and WhatsApp Inc. ("WhatsApp") entered into a
"marketing and cooperation agreement” covering Germany. According to E-Plus,
WhatsApp will act as [...]*.2*} [...]*On 7 April 2014 E-Plus launched its WhatsApp
offer. The tariff is pre-paid and allows for free use of the WhatsApp services even
after the customer has no credit left.?*?

A Branded Reseller cooperation between an MNO and a so-called over-the-top
("OTT") messaging service such as WhatsApp is unique to the German market. The
Commission, therefore, considers entering into a partnership with an OTT player an
innovative move. It shows that E-Plus is successfully adapting to new competitive
dynamics by entering into direct competition with the services offered by other OTT
players [...]”‘.233 [...]*

Also, when asked to name the most aggressive offers introduced to the German retail
market for mobile telecommunications services in 2012 and 2013, the Notifying
Party listed, among others, two initiatives by E-Plus. The first initiative concerns the
yourfone all-net flat as further described in recital (362), prompting, among others,
Telefonica, Vodafone, Drillisch Freenet and ultimately also 1&1 to react with similar
offers. The second initiative concerns the introduction of Aldi's all-net flat including
SMS flat and 600 MB data for EUR 19.99 in September 2013 which prompted a

230
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See Document ID 4177.

See response to RFI No. 10 dated 20 March 2014, Document 1D 2457, p. 1.

Document IDs 4178 and 4158.

As set out in recital (255) the Commission takes the view that, for the purposes of its assessment in this
Decision, the activities of Branded Resellers on the retail mobile market in Germany should be
attributed to E-Plus.
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(373)

reaction from Fonic.”** As further set out in recital (254), the Commission considers
that, for the purposes of its assessment in this Decision, Aldi's activities on the retail
market for mobile telecommunications services in Germany should be attributed to
E-Plus.

The data gathered during the Market Investigation support the Commission's view
also in relation to other E-Plus tariffs launched during the last three years.?*> When
asked to list the top five most price aggressive tariffs introduced by MNOs during the
last three years, market participants named tariffs offered by E-Plus' core and
secondary brands more often than tariffs offered by the other MNOs, that is to say, of
all tariffs mentioned by all responding market participants, these tariffs are named
more often than those of other MNOs.**® Likewise, market participants named tariffs
offered by E-Plus' core and secondary brands more often than tariffs offered by the
other MNOs when asked to list the top five most innovative tariffs introduced by
MNOs during the course of the last three years.?*” In addition, the majority of market
participants named the ALDI TALK tariffs as respectively one of the five most
aggressive and one of the five most innovative tariffs introduced by MVNOs, Service
Providers or Branded Resellers.?*® The Commission notes the criticism made by the
Notifying Party that certain respondents only indicated brand names rather than
specific tariffs offered under these brands and that certain respondents incorrectly
attributed tariffs and/or brands of MNOs to non-MNOs and vice-versa. While the
Commission did not take into account wrongly listed tariffs and did not count
responses only listing brands in reaching its conclusions on the aggressiveness of E-
Plus' tariffs, it nevertheless notes that even such a response would allow it to draw
the conclusion that the respondents concerned consider at least one of the tariffs
offered under the brand named to be among the five most aggressive and/or
innovative tariffs introduced by the respective operators.

234
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See Telefdnica's response to RFI 8, Document ID 1524, question 8.

The Notifying Party submits that the Market Investigation is inconclusive as a significant number of
respondents provided insufficient and/or incomplete information and that options to respond were
limited. With regard to those remarks, the Commission notes, first, that a market investigation is not an
exact scientific exercise. It is an investigative tool designed to inform the Commission about the views
of the market on one or more aspects of a given proposed transaction and constitutes, together with the
information provided by the Notifying Party (including internal documents) and the economic analysis,
one element on which the Commission bases its assessment. Against this background and as further set
out in recital (373), the Commission considers that the responses received from different categories of
market participants, even if they lack information or are incomplete, provide for a sufficiently coherent
picture of the market's view on the role of E-Plus on the German retail market for mobile
telecommunications services. Second, the market test questionnaires give respondents sufficient
opportunity to make known their views beyond sometimes limited options for response in multiple
choice questions.

Responses to Questionnaire Q2 to MVVNOs and Service providers dated 21 January 2014, question 23;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 23; and responses
to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone, Document ID 1866,
dated 20 January 2014, question 23.

Responses to Questionnaire Q2 to MVNOs and Service providers dated 21 January 2014, question 24;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 24; and responses
to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone, Document ID 1866,
dated 20 January 2014, question 24.

Responses to Questionnaire Q2 to MVNOSs and Service providers dated 21 January 2014, question 25,
26; responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, questions 25 and 26;
and responses to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone,
Document ID 1866, dated 20 January 2014, questions 25 and 26.
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The Commission acknowledges that Deutsche Telekom and Vodafone also
introduced competitive offers to the market. Nevertheless, the Commission notes that
the majority of those offers were introduced in reaction to the launch of an
aggressive and/or innovative tariff of E-Plus (and/or, as further set out in recitals
(428) and (430), by Telefonica). For instance, Deutsche Telekom only reacted in
May 2013 to the EUR 19.90 yourfone all-net flat of April 2012 with the introduction
of the "Complete Comfort M" all-net flat for EUR 39.96 per month which is still
almost EUR 20 more expensive that the yourfone all-net flat.>® Vodafone also
followed E-Plus innovative offer, however already in May 2012.2%°

In the KPN and E-Plus Reply to the Statement of Objections and during the oral
hearing, E-Plus argued that the Commission should have carried out a tariff
comparison.?** Indeed, given that price is an important parameter of competition, a
comparison of tariffs offered by the four MNOs in the way explained in recitals
(377) and (378) allows the Commission to further assess the Parties' position on the
market. Therefore and in view of the Parties' submission, the Commission has
compared the tariffs of Germany's four MNOs (Deutsche Telekom, Vodafone,
Telefonica and E-Plus) to determine whether E-Plus is currently constraining
Telefonica and the other mobile network operators by offering attractive prices in the
overall German retail market for mobile telecommunications services (excluding
tariffs specifically offered to business customers). The Commission also assessed
whether Telefonica offers attractive prices in the overall German retail mobile
communication market (excluding tariffs specifically offered to business customers).
The Commission presented these findings to the Notifying Party in its Letter of
Facts.

The Notifying Party considers that the Commission's findings in relation to the tariff
comparison are not convincing because (a) the comparison as carried out by the
Commission is a comparison of hypothetical bill sizes based on the assumption that
all users had the same usage profile; (b) activation fees, which are typically higher
for post-paid tariffs where Deutsche Telekom and Vodafone have their focus have
been taken into account although they are one-off fees and easily exceed a typical
ARPU; (c) the comparison is based on a single (median) usage profile which is likely
to be very low; and (d) the comparison ignores price differentiation at the brand level
and does not take into account MVVNOs and/or Service Providers.

The tariff comparison carried out by the Commission as presented in Figures 1 and 2
is based on data from the four German MNOs, as described Section 4.1 of Annex A
to this Decision. The Commission limits itself to the data from those four MNOs as
most of the competition on the German retail market for mobile telecommunications
services takes place between them. As regards the methodology used, the
Commission compared what a residential subscriber with an average usage pattern
(that is to say given amounts of minutes, SMS and MB of data, the amount of which
corresponds to the average minute, SMS and data usage in the German private
mobile segment during the period 2010 to 2013) would pay per month with each of
the four MNOs. In other words, the Commission calculated the implied monthly bill
for an average user rather than a median usage profile, thus basing itself on higher
usage than the Notifying Party assumes. The underlying average usage pattern is
based on the observed usage patterns of all residential customers of the four MNOs.

239
240
241

Response to Questionnaire to [...]*, dated 20 January 2014, Document ID 1696, question 22.
Telefonica's response to RFI 8, Document ID 1524, question 8.

KPN and E-Plus Reply to the Statement of Objections, paragraph 2.25.
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No distinction is made between primary and secondary brands in the graphs set out
in figures 1 and 2. But this does not imply that the price differentiation between
primary and secondary brands is not taken into account. The reported price series are
the weighted average bills of each MNO's tariffs where the weights are proportional
to the average number of subscribers of the component tariffs. Therefore, brand price
differentiation does affect the resulting price series, even more so when the given
MNO differentiates within its brand portfolio more strongly. This approach is
applied in a uniform manner for all four MNOs in order to obtain comparable results.
In a manner consistent with its approach throughout the assessment of the proposed
transaction, the Commission also attributed Aldi's sales to E-Plus. In addition, the
calculations take into account the fact that different tariffs may have different add-on
options, such as the possibility to purchase extra data for a specific amount. In
calculating the implied monthly bill for a given tariff these add-ons were used when
they led to a cheaper bill than would have been the case if no add-ons were used.
Regarding the Notifying Party's criticism related to the activation fees, the
Commission notes that these are taken into account to compare the prices that an
average new subscriber faces. Activation fees are an important factor of competition
(among other factors, such as monthly fees, usage based fees, and add-ons) between
German mobile operators. Different operators use this factor in different ways, that is
to say, they may charge high or low activation fees and combine it with low or high
other price components. Therefore, all factors must be taken into account in order to
assess the price comparison that an average new subscriber is faced with when
choosing an operator.

Moreover, the Commission carried out the tariff comparison referred to in recital
(377) in two variants. In the first variant (see Figure 1), handset subsidies are taken
into account. This was done by converting the total handset subsidy to a monthly
subsidy. This amount was then subtracted from the implied monthly bill. In the
second variant (see Figure 2), handset subsidies are not taken into account.

Figure 1: Implied average monthly bill net of handset subsidies

J\/\/

EUR/month

/\/\//'

T T T T T
2011q1 2011g3 2012q1 201243 2013g1

date
02 eplus
operator3 operator4

Source: Telefénica, E-Plus and other operators. Commission calculations.
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Figure 2: Implied average monthly bill (handset subsidies not taken into account)

-

EUR/month
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2011q1 2011g3 2012q1 201243 2013g1

date
02 eplus
operator3 operator4

Source: Telefénica, E-Plus and other operators. Commission calculations.

The tariff comparison shows that during the period from the first quarter 2011 to the
first quarter 2013, a residential mobile services subscriber with an average usage
pattern would have paid the least with [...]*on a constant basis. This finding holds
true regardless of whether handset subsidies are included or excluded in the
comparison. In other words, in the period from the first quarter 2011 to the first
quarter 2013, [...]*was constantly the cheapest MNO from the perspective of a
residential customer with an average usage profile.

The outcome of the Market Investigation also generally supports the Commission's
view that E-Plus has been an important competitive force during the period from
2010 to date.”*?

The majority of the respondents to the Market Investigation identified E-Plus as the
MNO with the most price aggressive brands, followed by Telefénica. In light of the
aggressive and innovative tariffs launched by E-Plus and, as further set out in recitals
(425) to (435), the role played by E-Plus in recent years and given the ranking of the
four MNOs in terms of price aggressiveness, the description provided by one Service
Provider in an answer to the questionnaire, describing E-Plus as a "price-challenger”,
Telefénica as a "fast follower" and Deutsche Telekom and Vodafone as "slow
followers"?*® appears to be accurate. The responses of market participants further
show that even when analysing the price aggressiveness in the pre-paid and the post-
paid segments of a comprehensive selection of 28 brands covering the four MNO's
primary and secondary brands, the brands of their main Branded Resellers as well as
major brands of MVVNOs and Service Providers, E-Plus' brands, including those of its
Branded Resellers are typically viewed as price aggressive by the vast majority of
respondents. In relation to the brands of Deutsche Telekom and Vodafone, E-Plus'
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In light of the Notifying Party's comment regarding the way in which the questions in the Phase |
Market Investigation were phrased, the Commission refined its questions for the Phase Il Market
Investigation as further described in recital (381).

Answer to question 38.1 of Questionnaire 2, dated 31 October 2013, by [...]*, Document ID 633.
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brands are considered to be more price aggressive. In relation to Telefonica, as well
as in relation to MVVNOs and Service Providers, E-Plus' brands are considered to be
at least as aggressive as these operators' brands.?**

Also, in its assessment of the proposed transaction, the Monopolkommission
considers that E-Plus currently is a driving force on the German retail market for
mobile telecommunications services.?*

In addition, a review of the internal documents provided by E-Plus and Telefonica
supports the Commission's view that E-Plus continues to be an important competitive
force on the German retail market for mobile telecommunications services to date.
Contrary to the interpretation given by the Parties, the Commission considers that
these internal documents give a coherent picture suggesting that, over the course of
the last two to three years, E-Plus has successfully adapted its commercial strategy to
the changing market circumstances, while maintaining its challenger role in the
market. In particular, the submissions referred to in recital (339) and the internal
documents described therein contradict the Parties' view that E-Plus' role as
"challenger" has been gradually eroded, and now merely exists ‘on paper', and that E-
Plus' difficulties have become more pressing due to a shift to a so-called "data-
centric" world.

The Commission assessed the internal documents referred to in recital (383) against
not only the specific context of their preparation and use, but also the more general
picture of the German retail market for mobile telecommunications services at the
time when the documents were drawn up. In particular, the Commission assessed the
internal documents relating to the important competitive force of E-Plus and
Telefonica (for Telefonica see recitals (434), (435), (441) and (442)) against the
background of a shift towards a greater importance of mobile data, while seeking to
understand the two companies' response to a change in their market environment.

The Commission also notes that the impact of a merger between Telefénica and E-
Plus was already discussed in internal documents in 2012 when Telefénica
contemplated acquiring control over E-Plus. In its assessment the Commission
considers these internal documents, as well as more recent internal documents from
the Parties dating from 2013. As both sets of internal documents support the same
conclusion, the Commission rightly refers to all of them.

A report on the [...]* prepared for [...]* notes that [...]*.?*® Looking forward, that
report notes that the German market is [...]* and it describes E-Plus' strategy in
response to this as follows: [.. .]”‘.247 [.. .]*.248 A document named [...]* prepared for

244

245

246

247

248

Responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, question 21;
reponses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 21; and responses
to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone, Document ID 1866,
dated 20 January 2014, question 19.

See the opinion of the Monopolkommission "Stellungnahme der Monopolkommission zu
COMP/M.7018 — Telefénica/E-Plus", Document ID 1685, p. 3.

Annex 4 to the Reply to the Article 6(1)(c) Decision, p. 5; Presentation for [...]* [...]* dated [...]%,
Document ID 1200-148, p. 46

Annex 4 to the Reply to the Article 6(1)(c) Decision, p. 5; Presentation for [...]* [...]* That document is
chosen as one example of E-Plus acknowledging [...]*. The Commission notes that the case file
contains numerous similar internal documents from E-Plus containing essentially the same
considerations. While the Commission will refer to some of those in this Decision it will not list each of
them.

Presentation for [...]*: ...]* dated [...]*, Document ID 1200-102, p. 10.
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(387)

(388)

(389)

[...]* reiterates the plan to position E-Plus as a [...]* and sets out the goals of
achieving a [.. .]*.249

In its submission in response to the Statement of Objections E-Plus referred to an
internal document dated [...]*, called [...]**° which is claimed to show the
difficulties that E-Plus is facing [...]*.?*" Indeed, that internal document notes that
[...]*. The internal document specifically refers to the [...]*, as [...]*.?** According
to E-Plus, the internal document [...]*.>* The Commission considers that the
conclusions that the Parties seem to draw from that internal document are not
supported by its content. Instead, the internal document is another pertinent example
of E-Plus' on-going adaptation to changing market circumstances. First, the
document states that E-Plus is already [...]* and [...]*.”** Second, it acknowledges
that [...]*"

It appears that E-Plus has been successful in implementing the strategy referred to in
recital (387): in the course of [...]* E-Plus began to improve its network quality.?*®
E-Plus acknowledges that [...]***" and, indeed, the development of the [...]*, that is
to say, the development of [...]* given as a reason by customers for switching from
E-Plus to a different provider, from the period from [...]* to [...]* as provided by
Telefonica shows that E-Plus [...]*in [...]* than in [...]*. Deutsche Telekom and
Vodafone, on the other hand, lost relatively more customers for this reason in 2013
as compared to 2012.%°® This improvement in network quality is also acknowledged
in network tests which KPN acknowledges and refers to in its 2013 annual report as
follows: "The strong improvements to E-Plus’ data network quality have been
confirmed by leading network tests in Germany (CHIP, ComputerBild), resulting in a
number three network position in the German mobile market. In terms of HSPA+
data speeds and network reliability E-Plus is now on par with the number two".?*° In
addition, the results of the test performed by the specialised magazine CHIP, that
were made publicly available in May 2014, confirm that E-Plus 2G and 3G networks
performed better than all the other MNO's networks (including Vodafone and
Telefdnica). Moreover, as regards 4G services in urban areas, it seems that E-Plus is
able to offer better speed for its 4G services than Telefonica, Vodafone and Deutsche
Telekom.*®®

Finally, in a presentation to KPN's Supervisory Board [...]* dated [...]*, E-Plus
notes in relation to the results of the first quarter of 2013 that it [.. .]”‘.261

249
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255
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257
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Presentation for [...]*: [...]*Document ID 1200-129, p. 17.

Document ID 1200-127.

Annex 1 to the Reply to the Statement of Objections, Document ID 2253, paragraph 3.33.

Document ID 1200-127, p. 3.

Annex 1 to the Reply to the Statement of Objections, Document ID 2253, paragraph 3.34.

Document ID 1200-127, p. 1.

Document ID 1200-127, p. 1.

Annex 4 to the Reply to the Article 6(1)(c) Decision, pp. 7 and 8; Presentation by [...]*dated
[...]*Document ID 1200-87, p. 2; Presentation [...]*Document ID 1200-89, p. 8.

Annex 4 to the Reply to the Article 6(1)(c) Decision, pp. 7 and 8; Presentation[...]*dated
[...]*Document ID 1200-87, p. 2.

See Telefonica's response to RFI 8, question 15 and Annex 1 thereto. Contrary to E-Plus' view
expressed [...]*.

2013 annual report of KPN, Document 1D 4165, p. 58.

See results of the test performed by CHIP Magazine published in May 2014, Document IDs 4141 to
4148.

Presentation [...]*dated [...]*Document ID 258-6211, p. 2.
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(390)

(391)

(392)

(393)

In early 2013, E-Plus had plans to deploy a "[...]* in relation to [...]* and to [...]*.2%

The [...]* strategy internally discussed within E-Plus in [...]* further shows that E-
Plus planned to adapt its aggressive strategy to the market circumstances: [...]*.%** In
an internal [...]* document regarding the [...]* strategy, dated [...]*, E-Plus sets out
a set of goals to be achieved in the period between [...]* and [...]* (with some goals
to be achieved already by [...]*), which include, among others [...]*, as well as a
transformation to a [...]* so as to achieve [...]*.?®* As indicated in recital (388), the
successful network upgrade is acknowledged in KPN's 2013 annual report. That
annual report furthermore acknowledges that, in 2013, E-Plus managed to become a
"data-centric challenger” which is further described as follows: "In 2013, E-Plus
successfully pursued a comprehensive growth and network upgrade initiative. We
invested substantially in customer acquisition, adding more than 1.5 million new
customers throughout the year. The focus on postpaid customers paid off with the
addition of 936 thousand new contracts. E-Plus also confirmed its strong position in
the prepaid segment with a net addition of 610 thousand customers. Moreover, we
achieved our strategic objective to significantly grow our mobile data business. We
expanded distribution through our own and partner shops, online distribution and
exclusive wholesale channels. Further support was given to our Yourfone, Blau and
Simyo propositions, addressing customer demand for increased mobile data usage.
We also introduced further competitive offerings by Alditalk".?®®

Finally, also Telefdnica considered in the context of discussions of a merger with E-
Plus in 2012 that the benefit of such a merger would be the [...]"‘.266 In another
strategy presentation [...]* dated [...]* Telefonica expected E-Plus to pursue an
[...]* in a stand-alone scenario.?®” In [...]*, Telefonica still took the view that E-Plus
had continued to compete aggressively:

[..]*.2®

In relation to the development of E-Plus' market shares during the period between
2009 and 2013 the Commission reiterates, first, that, as explained in recital (254), the
Commission considers that Branded Resellers, including Aldi, should be attributed to
the relevant MNOs.

E-Plus’ market share based on revenues has grown by [...]*percentage points in
recent years, from [10-20]*% in 2009 to [10-20]*% in 2013°°° while, at the same
time, its market shares based on subscribers has increased by [...]*percentage points,
from [10-20]*% to [10-20]*%.%° In the period between 2009 and 2013, E-Plus was
the only MNO that was able to increase its market shares based on revenues
(Deutsche Telekom lost [0-10]*%, VVodafone lost [0-10]*% and Telefénica lost [O-
10]*%)?"* and it was the MNO with the highest increase in market share based on
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Annex 4 to the Reply to the Article 6(1)(c) Decision, p. 27; Presentation[...]*Document ID 1200-149,
p. 16.
Annex 4 to the Reply to the Article 6(1)(c) Decision, p. 27; Presentation [...]* dated [...]*Document ID
1200-151, p. 3.
Annex 4 of the Reply to the Article 6(1)(c) Decision, p. 30; Presentation ...]*dated [...]*Document ID
1200-157, p. 6.
[...]*Document ID 4165, (emphasis added).
Presentation [...] *dated [...]*Document ID 991-17261, p. 1.[...]*Document ID 991-12761).
Document 1D 991-17286, slide 4.
Presentation [...]* dated [...]*Document ID 989-2419, p. 2.
Table 18, Form CO, p. 160.
Table 18, Form CO, p. 162.
Table 18, Form CO, p. 160.
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(394)

(395)

(396)

(397)

(398)

subscribers (Deutsche Telekom lost [0-10]*%, Vodafone lost [0-10]*% and
Telefénica gained [0-10]*%)*"%.

E-Plus' [...]* market shares based on subscribers is [...]* than [...]* market shares
based on revenues. In the Commission’s view, these figures strongly suggest that E-
Plus has been an important competitive force on the market, in particular because,
according to KPN's 2013 annual report, almost two thirds of E-Plus' new customers
are post-paid customers,?”® a segment in which E-Plus claims to be less competitive
than the other MNOs.

E-Plus’ role in the absence of the proposed transaction

As regards the future role of E-Plus in the absence of the proposed transaction, the
Commission considers, based on the responses to the Market Investigation and the
internal documents submitted by the Parties, that E-Plus would continue to be an
important competitive force on the market. In particular, the Commission considers
that the available evidence supports the conclusion that E-Plus would be able to play
the same competitive role in a so-called data-centric environment as it did in a so-
called voice-centric environment, and that it would continue to be an important
competitive force in the market in the future.

As set out in further detail in recitals (130) to (138), the Commission acknowledges
the trend towards higher demand for data services by all customers. MNOs will have
to adapt their networks to the increase in data consumption by extending capacity for
data and by improving network quality. Network speed and network quality will be a
relevant factor for all customers. However, despite that factor and despite an increase
in smartphone penetration in Germany (see recitals (129) and (130)), the change
towards a so-called data centric world is taking place more gradually than the Parties
submit. In particular, as set out in recitals (134) to (138), mobile customers
contribute to varying degrees to the trend to greater mobile data consumption and
value the quality and speed of mobile data transmission differently. According to the
VATM study, around 70% of all post-paid customers use mobile data services for
less than 250 MB per month. While the Commission does not dispute the Notifying
Party's submission that the share of pre-paid customers making use of mobile data
services might have increased, the average data consumption of pre-paid customers,
who are more price sensitive and appear to be valuing data services less than post-
paid customers, is considered to be even lower than that of post-paid customers. In
addition, revenues generated with mobile voice services, although complementary to
data sée7r4vices, will continue to play an important role within the next three to five
years.

Given that more than [...]* of E-Plus' customers (including [...]* customers [.. .]*275)

are [...]*, as well as in light of the fact that the average data consumption of [...]* is
considered to be [...]*, revenues generated with mobile voice services will, next to
data revenues, [...]*.

In any event, the Commission considers, based on the responses to the Market
Investigation and based on a review of internal documents submitted by the Parties,
that E-Plus would be able to offer a competitive network to its customers and to

272
273
274
275

Table 18, Form CO, p. 161.
Document ID 4165, p. 58.
See recital (132).

[..

I
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(399)

(400)

(401)

(402)

successfully handle an increase in data consumption even in the absence of the
proposed transaction.

First, the Commission notes that E-Plus is no longer a voice-centric operator. Instead,
as set out in recitals (361) to (394), it has successfully transformed itself into a [...]*
offerings catering to the [...]*needs of its customers both in terms of included data
volume (which is generally greater than the [...]*per month referred to in recital
(396), even for the discount ALDI TALK tariffs) and in terms of download speed (42
Mbit/s under the "high-speed for everybody" initiative). As explained in greater
detail in recitals (400) to (423), there are no indications that E-Plus would cease
being a [...]* in the future.

Second, while E-Plus currently lags behind the other MNOs in terms of 4G roll-out,
the Commission considers that the on-going investments in E-Plus' 3G and 4G
networks show that E-Plus would continue to be an important competitive force in
the absence of the proposed transaction.

In the absence of the proposed transaction, E-Plus would continue to own a 2G and
3G mobile network, which lags only slightly behind the networks of Deutsche
Telekom and Vodafone but ranks before Telefdnica in terms of population coverage.
While Deutsche Telekom's and VVodafone's 3G networks have a population coverage
of, respectively, 90 and 91%, E-Plus’ 3G network currently reaches a population
coverage of [...]*%. However, as indicated in recitals (388) and (390), E-Plus is
currently successfully upgrading and extending its 3G network in order to achieve
outdoor population coverage of [...]*s% in [...]*.>”® The network upgrade has
resulted so far in an improved perception of network quality which is also reflected
in positive results in network tests carried out by CHIP?'" and ComputerBild®’® (also
see recital (388)).

As regards the roll-out of E-Plus' 4G network, the Parties submit that, according to
internal documents E-Plus [...]*, that its 4G roll-out plans are [...]* and that network
sharing in this particular context [...]*. In relation to network sharing, the
Commission found evidence that E-Plus [...]* and, that it [...]*. Moreover and as
explained in further detail in recital (173), E-Plus has already started its 4G roll-out
and, at the end of 2013, [...]*. While it is true that by the end of [...]* E-Plus
maintained its target to [...]* by the end of [...]**"® and also maintained the launch
date set for its 4G services: as set out in recital (367), 4G was commercially launched
in March 2014 and is currently available in three German cities, namely in Berlin,
Nirnberg and Leipzig, with a total population of 4.5 million people. In the absence
of the proposed transaction, E-Plus plans to roll out [...]* network elements for its
4G network by the end of [...]* and to achieve [80-90]*% outdoor population
coverage with its 4G network by then.?®® Outdoor population coverage is intended to
amount to [40-50]*% at the end of [...]*, [50-60]*% at the end of [...]* band [70-
80]*% at the end of [...]*.%*

276
277
278
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281

Presentation [...]* dated [...]*Document ID 258-6960, p. 2, 3.

Document IDs 4141 to 4148.
Document ID 4150.

[.]*

See E-Plus' response to the Commission's RFI No 5 dated 24 January 2014, Document ID 1529, question

12; and response to the Commission's RFI No 6 dated 6 February 2014, Document ID 1689, question 2.
Response to the Commission's RFI No 6 dated 6 February 2014, Document ID 1689, question 2.
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(403)

(404)

(405)

(406)

The fact that E-Plus will continue to [...]* in the absence of the proposed transaction
is further confirmed by the terms of the wholesale agreement dated [...]* between E-
Plus and [...]*. That agreement, in clause [...]*, provides that E-Plus will [...]*. The
preamble of the wholesale agreement furthermore envisages, [...]* that E-Plus'
would have [...]* by [...]*.2%

As regards the Parties’ argument that E-Plus will lose most of its 1 800 MHz
spectrum on which its 4G roll-out is almost entirely based in 2016 and that due to its
financial constraints there is uncertainty if it will be able to reacquire spectrum in
that band, the Commission notes that E-Plus is the only MNO in Germany (other
than Deutsche Telekom) which will retain spectrum in the 1 800 MHz after the
spectrum auctions referred to in recital (150). Furthermore, as set out in further detail
in recitals (411) to (422), the financial situation of E-Plus and KPN is [...]*
submitted by the Parties. There is therefore no indication that E-Plus will be less able
than any other operator to acquire even more 1 800 MHz spectrum or spectrum in the
900 MHz band in the upcoming auction referred to in recital (150). Moreover, E-Plus
will also retain 2x10 MHz in the 2 600 MHz band until the end of 2025, which can
serve as a complementary capacity band for 4G in urban areas.

Thus, in the absence of the proposed transaction, E-Plus would continue to be an
MNO with an independent network based on 2G, 3G and 4G technologies.

Third, the majority of market participants responding to the Phase Il Market
Investigation consider that an increasing demand for mobile data would not
necessarily have a negative impact on the competitiveness of E-Plus.?® [...]*, for
instance, considers that an increase of data demand would lead to an increase in the
competitiveness of E-Plus, if E-Plus were to invest in further network capacity?,
which, the Commission notes, E-Plus is currently doing. [...]* takes the view that the
network capacity of E-Plus, like the network capacity of the other three MNOs is
sufficient to cope with an increase in data demand without there being an impact on
the quality of voice and SMS services.”® A number of respondents consider that E-
Plus would continue to differentiate itself based on aggressive pricing, which would
compensate for possibly lower network quality.?*® On the other hand, among others,
[...]*expects E-Plus to lose competitiveness because of, among others, low network
quality, no, or nearly no 4G spectrum, a low number of customers on the network,
the lack of a fixed network and the high debt level of KPN which renders investment

282
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[...]%

Responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, question 29;
and responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 29. In the
Reply to the Statement of Objections, the Notifying Party submitted that it cannot be concluded from
the outcome of the Phase 1l Market Investigation that E-Plus' competitive force will not be impeded by
the rapid change to a data-centric world and its lack of a competitive 4G network. The Commission
notes that contrary to what the Notifying Party submits, the question put to the market participants did
not go this far. Rather, market participants were merely asked to comment on the impact of an
increasing customer demand for mobile data on the competitiveness of each of the four MNOs.
Therefore, the only conclusion drawn by the Commission as set out in recital (406) is that such an
increase in data demand would not necessarily negatively impact E-Plus' competitiveness.

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1379, question 29. As further explained in recital (409), E-Plus is indeed currently
investing in further network capacity and would, in the absence of the merger, continue to do so.
Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1372, question 29.

Responses to Questionnaire Q2 — MVNOSs and Service providers — dated 21 January 2014, question 29;
responses to Questionnaire Q3 — Branded Resellers — dated 21 January 2014, question 29.
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(407)

(408)

(409)

(410)

impossible.®®” The Commission notes, however, that E-Plus' network quality is
improving (see recital (388)) and E-Plus has, and will continue to have spectrum for
4G roll-out even after 2016. As will be further explained in recitals (411) to (422),
the Commission also disagrees with [...]* statement on KPN's alleged inability to
finance further investments for E-Plus (see recital (420)).

Fourth, a review of the internal documents provided by the Parties also supports the
Commission's view that E-Plus would continue to be an important competitive force
on the market in the absence of the proposed transaction. Again, the submissions
referred to in recital (339) and the internal documents described therein contradict
the Parties' view that E-Plus would not be an important competitive force in the
future.

The Commission notes that E-Plus' internal documents, from [...]*, including
documents referred to by E-Plus in Annex | to the Reply to the Statement of
Objections show E-Plus' awareness of [...]*. To that effect, KPN and E-Plus were
studying [...]*, including common measures such as [...]*. However, as already
indicated in recitals (386) to (391), these documents also support the Commission's
view that the strategy chosen by KPN and E-Plus, namely to transform E-Plus into a
[...]* was successfully implemented. The internal documents do not contain any
indication that this new challenger role is likely to be jeopardized in the next three to
five years.

As set out in recital (390), no later than [...]* E-Plus started to pursue its [...]*
strategy [...]*, one major aspect of which was [...]*, internally also referred to as
[...]*.”® On the basis of its [...]* strategy E-Plus considered in [...]* that its
[...]*".2% KPN, in its 2013 annual report acknowledges the successful transformation
of E-Plus into a "data-centric challenger" and thus the success of its strategy.?*® E-
Plus is furthermore actively rolling out its 4G network. 4G was commercially
launched in March 2014 in the framework of the "high-speed for everybody"
initiative described in recital (362).2%* The aim of this strategy is to maintain the "role
as challenger” (die Rolle des Angreifers) which shows that in the absence of the
proposed transaction E-Plus would continue to be an important competitive force
also in relation to its data offerings.?*?

Telefonica itself also acknowledges that E-Plus would remain an aggressive player in
the market in the absence of the proposed transaction, notably also in relation to 4G
offers. In a presentation dated [...]* and containing an assessment of [...]*,
Telefénica compares [...]* and concludes that [...]* and that [...]*.?*® Telefonica
maintained this view also in [...]*: in a strategy document dated [...]*, Telefonica
states in relation to its4G roll-out and commercialisation strategy that it will [...]****
Telefonica, nevertheless, expected that in a stand-alone scenario E-Plus would enter
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294

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1366, question 29

[...]%

[...]*

2013 annual report of KPN, Document ID 4165, p. 58.

Document ID 257-5562, p. 2 and 4; response to the Commission's RFI No. 6 dated 6 February 2014,
Document 1D 1689, question 3.

Doc ID 4157. E-Plus and KPN refer to E-Plus as a "challenger" or even a "data-centric challenger” not
only in the press but also in more formal documents such as KPN's 2013 annual report - 2013 annual
report of KPN, Document ID 4165, p. 58.

[...]*

[...]*
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(411)

(412)

(413)

(414)

(415)

(416)

(417)

the 4G competition by mid to end 2014 [...]*. In other words, Telefénica expected
that E-Plus would [...]*.2®® Although, as pointed out, the Notifying Party was not in a
position to predict whether E-Plus wouldlaunch a low-price 4G product or whether it
would pursue what Telefénica refers to as a 4G [...]***® it would appear that
Telefonica considered the [...]* as the more likely scenario. The Notifying Party
itself submitted in the Reply to the Statement of Objections that [...]*.%%’

Finally, the Commission considers that the financial situation of both E-Plus and
KPN is such that it allows E-Plus to continue to be an important competitive force on
the market.

The international accounting firm, [...]* valued E-Plus on a stand-alone scenario as
of [...]*. [...]* based that valuation on [...]***® According to that valuation, the value
on [...]* of E-Plus' future earning amounted to [...]*.** This value is in line with
[...]* which comprised also [...]*.

According to financial data published by KPN, the operating profit of E-Plus in 2013
was minus EUR [...]* million. The current business plans of E-Plus, as well as the
valuation of [...]*, foresee [...]* in [...]*.

According to KPN, the [...]* in [...]* was mainly caused by [...]* due to the
implementation of European Union legislation, becoming effective on 1 December
2012, as well as by [...]*, such as [...]*. As set out in recital (390), E-Plus gained
more than 1.5 million customers in 2013, of which more than 900 000 are post-paid
customers.

E-Plus submitted its most recent stand-alone business plan to the Commission on 14
March 2014. That business plan, which is [...]* to the forecast considered by
[...]*,300 shows that E-Plus's revenues are expected to [...]* and that its Free Cash
Flow ("FCF"), which typically is a good performance indicator for the profitability of
a business, is expected to [...]*.3%* Overall, these figures suggest that whilst E-Plus's
profitability is [...]*, the company expects to [...]*.

The findings referred to in recitals (411) to (415) are confirmed by the reports of
financial analysts which the Commission gathered in the course of its investigation
through addressing formal requests for information to a number of financial
analysts**2. Such reports confirm generally a decline in revenues for all the players
active in the German mobile market mainly due to MTR reductions®®.

As regards E-Plus, some of the reports referred to in recital (416) also acknowledge
that 2013 was a very difficult year for KPN business (E-Plus) in Germany. However,
the projections contained in the financial analysts' reports confirm that E-Plus, as
explained in recitals (411) to (415), is sustainably recovering (in terms of its
customer base, service revenue and profitability growth) and will continue to be a
viable business in the future®®,

L.

Bk

Reply to the Statement of Objections, paragraph 369.
Reply to the Statement of Objections, paragraph 369.
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e Replies to the Commission's RFI dated 20 March 2014.
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(418)

(419)

(420)

(421)

(422)

In its Reply to the Letter of Facts, the Notifying Party has underlined the negative
opinions expressed by a number of financial analysts, including those consulted by
the Commission, on E-Plus's and KPN's financial conditions. However, those
opinions were mainly based on E-Plus's negative performance in the last quarter of
2012 and in the first quarter of 2013. On the basis of the financial data submitted by
E-Plus and of the opinions of many other financial analysts**, it seems however that
the negative results of 2013 (and in particular) of the first quarter of 2013 constituted
the tipping point. As regards the following quarters, E-Plus performance improved
significantly and E-Plus' achieved a positive service revenues growth in the first
quarter of 2014.3%

Finally, as regards KPN, the financial reports consider that the KPN group is
currently facing difficulties on the Dutch market (namely an unsuccessful
management strategy, market entry, and unsatisfied shareholders) and that the sale of
E-Plus to Telefonica could improve KPN's group overall financial situation. This is
in line with the views of the credit rating agencies quoted by the Notifying Party in
its Reply to the Letter of Facts. However, the Commission notes that the FCF of
KPN was negative at the end of 2013, but that, [...]*, it will be again positive as of
2014 and will further increase in 2015.%%’

As regards KPN's alleged inability to carry out the necessary investments to enable
E-Plus to effectively compete in the future, the Commission considers that the
evaluation of such reports should be carefully interpreted. Whilst the reports indicate
the need for KPN to undertake these investments, and in particular to secure the
necessary spectrum for the roll out of LTE by E-Plus, and highlight KPN's financial
constraints, there is no general consensus on KPN's inability to carry out such
investments. In addition, it seems that the German market is an important driver of
growth for KPN, as it is demonstrated by the positive results of the first quarter of
2014 realised by E-Plus in Germany>®.Therefore, it seems reasonable that KPN
would decide to further invest in this market.

In addition, the Commission notes that the 2013 earnings before interest, taxes,
depreciation and amortization ("EBITDA") margin of KPN of 33.2%°” is even
higher than the most recent publicly available EBITDA margins of Deutsche
Telekom®™ and Vodafone®? respectively. In the Commission’s view, this constitutes
a further element supporting the conclusion that E-Plus has the necessary resources
to competitively operate in the market.

Finally, on 25 April 2014 KPN published its financial results for the first quarter of
2014. E-Plus' revenue trends further improved. While its service revenue growth in
the fourth quarter of 2014 was negative (-2.9%), it amounted to 2.4% in the first
quarter of 2014.3"2
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In particular, see the Presentation of the 1% quarter of 2014 results by KPN group dated 25 April 2014,
page 23-24, Document ID 4164.

See Reply to the Letter of Facts, page 9.

See the Presentation [...]*dated [...]*Document ID 4164.

See [...]*Document ID 4166.

According to the Annual Report 2012, the EBITDA margin (adjusted for special factors) of Deutsche
Telekom Group amounted to 30.9% for 2012, Document ID 4152.

According to the Annual Report 2013, Document 1D 4185, the EBITDA margin of the Vodafone Group
Plc amounted to 29.9% for 2013.

[...]*.
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(423)

(424)

(425)

(426)

(427)

(428)

In light of the matters referred to in recitals (357) to (422), the Commission considers
that E-Plus is an important competitive force on the market and would continue to
play this important role in the absence of the proposed transaction.

Telefonica's role today

Based on the results of the Market Investigation, a review of the internal documents
submitted by the Parties, as well as based on the information provided by Telefonica
in relation to its current and future commercial strategy, the Commission considers
that Telefonica currently is an important competitive force on the market.

As indicated in recital (381), in the Phase | Market Investigation, one Service
Provider described E-Plus as a "price-challenger”, Telefonica as a "fast follower" and

Deutsche Telekom and VVodafone as "slow followers".3*

Based on the outcome of the Market Investigation the Commission considers the
description referred to in recital (425) to be an appropriate description of Telefénica's
current role on the German retail market.*!*

Telefénica has been identified as the number two MNO in terms of the price
aggressiveness of its brands by a majority of respondents. The responses of the
market participants further show that when analysing the price aggressiveness in the
pre-paid and the post-paid segments of a comprehensive selection of 28 brands
covering the four MNO's primary and secondary brands, the brands of their main
Branded Resellers as well as major brands of MVNOs and Service Providers,
Telefdnica's brands, including those of its Branded Resellers are typically viewed as
price aggressive. In relation to the brands of Deutsche Telekom and Vodafone,
Telefénica's brands, such as those of E-Plus, are considered to be more price
aggressive. In relation to E-Plus, Telefonica's brands are generally considered to be
comparably or slightly less price aggressive, whereas Deutsche Telekom and
Vodafone consider that Telefonica's brands are more aggressive on the post-paid
segment. In relation to MVNOs and Service Providers, Telefénica's brands are
considered to be at least as aggressive as these operators' brands.**

Similarly to E-Plus, Telefénica also introduced a number of aggressive and
innovative tariffs to the German retail market for mobile telecommunications
services in recent years. In May 2009, and thus at a time when not even E-Plus had
launched an all-net flat proposition at the "revolutionary™ price point referred to in
recitals (362) to (364), Telefonica was the first operator on the German market to
introduce the so-called "cost airbag" for its "O2 o" tariff, which capped costs for
voice calls and SMS at EUR 60. For voice calls and SMS exceeding the amount of
EUR 60 the customer no longer had to pay.>'® In June 2011, Telefénica introduced
"Germany's first-ever advertising-supported mobile phone tariff" under its secondary
brand Netzclub (presently available under the name "Sponsored Surf").3'" In the first
quarter of 2013, Telefdnica launched the "O2 blue all-in" "S" tariff for EUR 19.99,

313
314

315

317

Answer to question 38.1 of questionnaire 2 by [...]*, Document ID 1372.

For the Notifying Party's general criticism as regards the insufficiency and incompleteness of a number
of responses see footnote 235.

Responses to Questionnaire Q2 to MVNOs and Service providers dated 21 January 2014, question 21;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 21; responses to
the Questionnaire to Deutsche Telekom, Document ID 1696, and VVodafone, Document ID 1866, dated
20 January 2014, question 19.

Press release "O2 o: The first tariff with cost airbag", by Telefonica, Document ID 4183.

Document 1D 4181.
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(429)

(430)

(431)

the "M" tariff for EUR 26.99, the "L" tariff for EUR 35.99 and the "XL" tariff for
EUR 44.99 respectively, which include a voice and SMS flat as well as a data flat
with different maximum download speeds depending on the tariff.*®

In its Reply to the Statement of Objections, the Notifying Party explained that the
tariffs "O2 on" "S" for EUR 19, "M" for EUR 29, "L" for EUR 39 and "XL" for EUR
59 per month respectively,®® as listed by the Commission in its Statement of
Objections, are business tariffs and should not be considered as an [...]* of
Telefonica but rather as Telefonica's [...]*. The Commission considers, however, in
light of the other examples of innovative and aggressive offers that Telefonica
introduced in the market, that, even if the "O2 on" tariffs were not to be taken into
account, Telefonica should still be regarded as an important competitive force.

The data gathered during the Market Investigation indicate that the tariffs introduced
by Telefonica during recent years were aggressive or innovative. When asked to list
the top five most price aggressive tariffs introduced by MNOs during the last three
years, the market participants regularly named tariffs offered by Telefénica's core
and secondary brands.**® Moreover, the market participants often named tariffs
offered by Telefdnica's core and secondary brands when asked to list the top five
most innovative tariffs introduced by MNOs during the last three years.**! In
addition, a significant number of market participants named certain tariffs Lidl Mobil
and Tchibo Mobil, as respectively part of the five most aggressive and part of the
five most innovative tariffs introduced by MVNOs, Service Providers or Branded
Resellers.®?? In line with its reasoning in recital (372), the Commission considers
that, for the purposes of its assessment in this Case, the activities of these Branded
Resellers on the retail market for mobile telecommunications services in Germany
should be attributed to Telefonica. In relation to the Notifying Party's criticism that
some respondents only indicated brand names rather than specific tariffs offered
under these brands the Commission reiterates that it did not count responses only
listing brands in reaching its conclusions on the above, it nevertheless notes that even
such responses would allow it to draw the conclusion that the respondents concerned
consider at least one of the tariffs offered under the brand named to be among the
five most aggressive and/or innovative tariffs introduced by the respective operators
(see also recital (373)).

As set out in recital (374), the Commission acknowledges that also Deutsche
Telekom and Vodafone introduced aggressive and innovative offers. Nevertheless,
the majority of competitive offers introduced by Deutsche Telekom and Vodafone

318

319

320

321

322

Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 8; Document ID 4183.

Telefonica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 8.

Responses to Questionnaire Q2 to MVVNOs and Service providers dated 21 January 2014, question 23;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 23; and responses
to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone, Document ID 1866,
dated 20 January 2014, question 23.

Responses to Questionnaire Q2 to MVNOs and Service providers dated 21 January 2014, question 24;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 24; and responses
to the Questionnaire to Deutsche Telekom, Document ID 1696, and Vodafone, Document ID 1866,
dated 20 January 2014, question 24.

Responses to Questionnaire Q2 to MVNOSs and Service providers dated 21 January 2014, question 25,
26; responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 25, 26; and
responses to the Questionnaire to Deutsche Telekom, Document ID 1696, and VVodafone, Document 1D
1866, dated 20 January 2014, question 25, 26.
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(432)

(433)

(434)

(435)

(436)

(437)

were introduced in reaction to the launch of an aggressive and/or innovative tariff of
Telefonica and/or E-Plus. For instance, in March 2013 Vodafone introduced its
"Smartphone Allnet" in reaction to Telefonica's launch of the O2 blue all-in tariffs in
the first quarter of 2013.%%

Also third parties publicly characterise Telefonica as an important competitive force.
Vodafone publicly acknowledges that the aggressive price war in 2013 was mainly
driven by Telefénica (02) and E-Plus.*?*

In addition, the Monopolkommission in its assessment of the proposed transaction
considers that, like E-Plus, Telefonica currently is a driving force on the retail market
for mobile telecommunications services in Germany.**

Also the internal documents submitted by the Parties support the Commission's view
that Telefonica currently is an important competitive force.

In early 2010, E-Plus, in an internal presentation expected [...]* and that Telefonica
would take [...]*3?® When considering its performance in 2012, Telefénica took the
view that they were the best in terms of [...]* on the German market.**” In August
2013, Telefdnica considers, in light of the fact that the "German market has become
more competitive" that it will [...]***® In particular, in relation to 4G but also in
relation to 3G offers, Telefonica plans to [...]* with its O2 blue portfolio329 and to
pursue a [...]* so as to [...]* on the one hand and to [...]* on the other hand.**
Given that, as set out in recital (431), Vodafone in fact reacted to the launch of the
O2 blue portfolio with the launch of its "Smartphone Allnet" proposition, the
Commission does not share the Notifying Party's interpretation of the latter
document, that is to say, the Commission does not consider that the launch of the O2
blue portfolio was merely a [...]*.

Telefonica’s role in the absence of the proposed transaction

The Commission considers, based on the responses to the Market Investigation and
the internal documents submitted by the Parties that Telefonica would continue to be
an important competitive force on the market in the absence of the proposed
transaction.

First, Telefénica owns a mobile network based on 2G and 3G technology, which,
albeit of a lower quality than the networks of Deutsche Telekom and VVodafone and
offering a slightly lower population coverage than E-Plus' network, is currently able
to cover at least [70-80]*% of the population.®**

326
327
328
329

330

Telefonica's response to RFI 8, Document ID 1524, question 8.

"Der aggressive Preiskampf des vergangenen Jahres, getrieben vor allem von O2 und E-Plus [...]".
Manager Magazin 2/2014, p. 18, non-official translation: "The aggressive price war of last year, led in
particular by O2 and E-Plus [...]".

See the opinion of the Monopolkommission "Stellungnahme der Monopolkommission zu
COMP/M.7018 — Telefénica/E-Plus", Document ID 1685, p. 3.

[...]%

Presentation by Telefonica: [...]*dated [...]* Document ID 988-2639, p. 8.

[...]*

This tariff (02 Blue All-in S/M/L/XL) was introduced [...]*See Presentation [...]*dated
[...]*Document ID 988-2639, p. 10. [...]*

See Presentation [...]* dated[...]*Document ID 988-2639, p.7; Presentation [...]J*dated
[...]*Document ID 991-10868, p. 20.

The fact that Telefénica is lagging behind Deutsche Telekom and VVodafone in terms of network quality
is also acknowledged by respondents to the Market Investigation such as for example [...]* (see the
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(438)

(439)

(440)

(441)

(442)

(443)

Moreover, as explained in further detail in recital (172), Telefénica has already
started its 4G roll out. By the end of 2013, Telefonica operated around [...]* 4G sites
reaching approximately [...]* of the population.*** On a stand-alone basis,
Telefonica aims at achieving [...]* outdoor population coverage by the end of [...]*
and at rolling out [...]* 4G network by [...]*.%*

Thus, in the absence of the proposed transaction, Telefonica would continue to be an
MNO with an independent network based on 2G, 3G and 4G technologies.

Second, and in line with the current status of Telefonica's network and its future
network roll-out plans in a stand-alone scenario, the majority of market participants
responding to the Market Investigation consider that an increasing demand for
mobile data would not necessarily have a negative impact on the competitiveness of
Telefonica.*** A number of these respondents stress, however, that in order to stay
competitive, Telefonica needs to invest further in its network.>® [...]*, on the other
hand, takes the view that [...]*.3% Likewise, [...]*, considers that an increase of data
demand would lead to an increase of competitiveness of Telefonica due to increased

revenues.’

Third, a review of the internal documents provided by E-Plus and Telefénica
supports the Commission's view that Telefonica would continue to be an important
competitive force on the market.

When presenting its strategy in the absence of the proposed transaction in the annual
meeting in May 2013, Telefonica stressed the need to [...]*.3*® As set out in recitals
(425) and (428), Telefonica is in the process of rolling out 4G and, as it
acknowledges in this document, in [...]* it introduced a tariff portfolio, "O2 blue All-
in"3* that is designed to target customers across segments with a [...]* data, voice
and SMS proposition. In a presentation of its business plan for 2014 to 2016 in the
absence of the proposed transaction in [...]*, Telefonica furthermore formulated the
goal to [...]* the market, notably through [...]*.3*°

Finally, based on recent financial publications by the Notifying Party, the
Commission considers that Telefonica is able to invest and compete in the German
retail market for mobile telecommunications services in the absence of the proposed
transaction. According to the most recent public financials, the conversion of
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333

335

336

337

338
339

response of [...]*to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document 1D 1453, question 29).

See Form CO, paragraph 418.

[...T%

Responses to Questionnaire Q2 to MVVNOs and Service Providers dated 21 January 2014, question 29;
responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 29.

See for instance the responses of [...]*Document ID 1375, [...]*Document ID 1336, [...]* Document
ID 1303, to Questionnaire Q3 to Branded Resellers dated 21 January 2014.

Response of [...] to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document 1D 1372, question 29.

Response of [...]*to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1379, question 29. As further explained in recital (438), Telefonica is indeed currently
investing in further network capacity and would, in the absence of the merger, continue to do so.

[...]*

Presentation [...]*dated [...]*, Document ID 988-2639, p. 10.

[...]*.
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(444)

(445)

6.3.1.4.

(446)

(447)

(448)

operating results to free cash flow®* "remains strong" with the result that the free

cash flow of the first three quarters of 2013 is "already supporting the current
shareholder remuneration policy”.>*? A valuation report prepared by [...]* valued the
stand-alone business of Telefonica at [...]* as of [...]* based on the value of [...]* at
that date.>*

The Notifying Party submitted in its Reply to the Letter of Facts, a number of reports
by financial analysts which confirm that Telefonica's revenues, earnings and FCF are
likely to decline in the coming years mainly due to the increased competition from
Deutsche Telekom and Vodafone®***. In addition, those reports underline that future
growth will be limited. However, the Commission notes, first, that some of those
reports consider that the situation will stabilise as of 2015.%* In addition, even if the
profitability of Telefonica were to decrease in the future, there is no evidence, in
particular having regard at the latest financial results published by Telefénica for the
year 2013, that such possible decreases could cause Telefénica to cease to be a
financially sound business in the future**® and impact its ability to be an important
competitive force in the German retail market for mobile telecommunications
services.

In light of the matters referred to in recitals (424) to (444), the Commission considers
that, like E-Plus, Telefénica is an aggressive competitor and an important
competitive force on the market and would continue to play this important role in the
absence of the proposed transaction.

Change to the incentives of the merged entity to compete
Notifying Party's view

According to the Notifying Party, the merged entity will aim to become a
competitive force in the [...]* and remain a competitive force [...]*. The Notifying
Party claims that competing against Deutsche Telekom and VVodafone will even be a
necessity for the merged entity since these MNOs are investing higher amounts into
their networks and because of their strategic advantage resulting from the ownership
of fixed networks. Furthermore, the Notifying Party argues that Branded Resellers
and in particular [...]* will provide incentives for the merged entity to continue to
compete on the retail market.

In its Reply to the Article 6(1)(c) Decision and to the Statement of Objections, the
Notifying Party reiterated and further clarified its arguments.

First, it submits that no price increases will be possible and/or intended post-
transaction. The remaining three MNOs will compete more strongly than before on
low-value offers. Apart from non-MNOs, not only Telefonica and E-Plus, but also
Deutsche Telekom and Vodafone have invested in brands specifically targeting low-
value customers, a segment characterised by fierce competition from MNOs but
more importantly from non-MNOs. Additional pressure emanates from the decline of
the pre-paid segment and the resulting need to protect market share. In the event that

341

Telefonica defines free cash flow as operating cash flow minus working capital minus interest payments
and tax expenses minus other changes, see "Interim Group Report January 1 to September 30, 2013" of
Telefonica, p. 26, Document 1D 4179.

"Interim Group Report January 1 to September 30, 2013" of Telefonica, p. 26, Document 1D 4179.
[...]*dated 11 [...]* Document ID 1807, paragraph 361.

See Reply to the Letter of Facts pages 21 and 22.

See JP Morgan report "Telefénica Deutschland", dated 4 March 2014, Document ID 2438, p. 7.

See Telefénica's Financial Report for the year 2013, page 45.
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(450)

(451)

(452)

(453)

the merged entity were to decrease its efforts in the low value segment, Deutsche
Telekom and Vodafone would have an incentive to gain additional market shares.
Increased competition in the high-value segment would also lead to additional
competitive pressure in the low-value segment given that both segments form part of
the same relevant product market. In relation to the high-value segment, the
Notifying Party submits that competition will increase, as the main rationale of the
proposed transaction is [...]*. This will, in its view, increase competition and lead to
lower prices.

In any event, upward pricing pressure is claimed to be taken into account by the
Statement of Objections as a self-standing effect of the proposed transaction and
cannot, therefore, also be considered as an element reducing the Parties' incentives to
compete post-transaction.

Second, the Notifying Party submits that the merged entity will continue to compete
aggressively despite its increased customer base as competition takes places in
relation to all contestable customers. In this context, the Notifying Party also submits
that it does not intend to stabilise its existing customer base, and that it will not adopt
a strategy aimed at [...]*. In particular, the merged entity would not pursue a [...]* as
stated in an internal document of Telefonica from [...]*.3*’ Instead, the Notifying
Party submits that the Statement of Objections fails to take into account the
competitive effects stemming from the better network quality that the merged entity
would be able to offer its customers. It claims that the merged entity would be able to

[...]%

In addition, the Notifying Party argues that the Commission's considerations about
reduced incentives to compete in the case of an increased customer base lack any
reference to a published economic theory. Obvious evidence for this is that Vodafone
and Deutsche Telekom, despite their large customer bases, are competing very
aggressively through their second brands o.tel.o and Congstar, as well as their
respective core brands".

Third, the Notifying Party argues that the merged entity will face [...]* expenses for
rolling out 4G, to integrate two businesses into one and to upgrade capacity and that
it will be faced with significant costs due to the upcoming spectrum auction. Under
these circumstances, it argues that the merged entity would, according to the
Commission's reasoning in case M.3916 be considered to have particularly strong
incentives to compete aggressively.**®

Fourth, the Notifying Party claims that the merged entity would continue to compete
aggressively despite high expenses for 4G roll-out. The proposed transaction would
lead to a larger number of synergies than any other option considered by the Parties
over the past years. In the absence of the proposed transaction each of the Parties

347
348

[...]%

Commission Decision of 26 April 2006 in Case No COMP/M.3916 — T-Mobile Austria/Tele.ring,
recital 76: "The initial incentive for network operators is therefore to exploit their capacity to the full by
having as large a customer base as possible. This is particularly true of network operators that first
have to build up their customer base in order to be able to recoup the network investment costs and
cover the network operating costs. It is therefore vitally important for such network operators to attract
new customers by adopting an aggressive pricing policy, as they do not have a secure and adequate
customer base. This explains the actions of tele.ring and H3G, which first had to build up their
customer base and must continue to do so. In the period from 2002 to 2005, tele.ring not only
considerably increased its customer numbers but, despite tariff reductions, also significantly boosted its
turnover and improved its profitability."”

109

EN



EN

(454)

(455)

(456)

(457)

(458)

(459)

(460)

(461)

(462)

would have to invest more into its network and into 4G roll-out. Therefore, the
proposed transaction makes it more likely that the merged entity would continue to
compete on prices.

Fifth, in the context of a growing role of converged offers (that is to say offers
combining different communication services such as fixed line telephony, fixed line
Internet access, mobile communication services and television services) and the
strategic advantage of Deutsche Telekom and VVodafone to market converged offers
based on their own infrastructure, the merged entity will have a strong incentive to
compete [...]*.

Finally, the Notifying Party contests the conclusions drawn by the Commission from
the responses to the Market Investigation as well as from the internal documents of
the Parties.

Commission’s assessment

Contrary to the Notifying Party's view, the Commission considers that the merged
entity would have lower incentives to compete on the market in comparison to
Telefdnica's and E-Plus' incentives on a stand-alone basis pre-merger.

The Horizontal Merger Guidelines state in paragraph 24 that "[a] merger may
significantly impede effective competition in a market by removing important
competitive constraints on one or more sellers, who consequently have increased
market power. The most direct effect of the merger will be the loss of competition
between the merging firms. For example, if prior to the merger one of the merging
firms had raised its price, it would have lost some sales to the other merging firm.
[...] Non-merging firms in the same market can also benefit from the reduction of
competitive pressure resulting from the merger, since the merging firms' price
increase may switch some demand to the rival firms which in turn, may find it
profitable to increase their prices. The reduction in these competitive constraints
could lead to significant price increases in the relevant market".

As identified in the Statement of Objections, the Commission considers that the
proposed transaction will lead to two effects: the main effect, which is the
elimination of competition between the Parties and a secondary effect which is the
fact that the merged entity will have a larger customer base that will lead to lower
incentives to grow and compete.

First, the main effect of any horizontal merger is the elimination of competition
between the merging parties. This loss of competition provides the merged entity
with the incentive to raise prices because some of the customers who would have
been lost pre-merger will be captured post-merger.

As set out in Sections 6.3.1.2 and 6.3.1.3, the Commission considers that Telefénica
and E-Plus are close competitors and that they are both important competitive forces
on the mobile retail telecommunications market in Germany.

In addition, Section 6.3.1.7 sets out the quantitative assessment of the consequences
of the proposed transaction and shows that the merged entity is likely to have
substantial incentives to increase its prices.

Second, in this Case, the Commission considers that the increase in size in terms of
revenues and customer base is likely to negatively affect the merged entity's
incentives to compete aggressively on the market. Following the merger, the
important competitive forces that both Telefonica and E-Plus currently represent will
be transformed into a more established player focusing on customer retention.
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(464)

(465)

(466)

(467)

The merged entity will significantly increase its customer base as a result of the
proposed transaction. Post transaction, the merged entity would have a market share
of [20-30]*% (revenues) and [30-40]*% (subscribers) on the overall retail mobile
market in Germany and would become the market leader slightly ahead of Deutsche
Telekom with a share of [20-30]*% (revenues) and [20-30]*% (subscribers) and
Vodafone with a share of [20-30]*% (revenues) and [20-30]*% (subscribers). Even
in terms of revenues, the merged entity would thus have a larger market share than
the other MNOs.

The incentives for an operator to attract new customers by offering aggressive prices
depend on the size of the customer base as the Commission noted in its Decisions in
the Cases COMP/M.6497 - Hutchison 3G Austria / Orange Austria and
COMP/M.3916 — T-Mobile / Tele.ring.>*® Attracting new customers by bringing out
new offers and adopting an aggressive pricing policy reduces the profitability of the
existing customer base over time as those tariffs and conditions are likely to be
extended to existing customers at some point in time.**°

The Commission found in the Decision in case COMP/M.3916 — T-Mobile /
Tele.ring, that this "effect is not necessarily felt immediately: for a certain period it is
possible to differentiate between tariffs for new customers and tariffs for existing
customers (particularly where offers are confined to temporary benefits, such as a
discount on the standing charge or an increase in airtime for the first few months). In
time, however, lower tariffs for new customers always have medium-term
implications for the customer base, as existing customers will not tolerate
discrimination”.®*

Hence, if existing customers whose minimum contract duration has already ended
realise that their MNO offers very attractive tariffs, this may induce them to switch to
those new offers. "So, the bigger the customer base, the less likelihood of low price
offers aimed at attracting new customers, as the threat of lost income from existing
customers would no longer be offset by the additional income to be expected from

new customers".>?

This same reasoning is applicable in this Case given that the pricing strategy of the
MNO is a balancing exercise between lowering prices in order to attract new
customers and/ or to reduce a churn of the existing customer base, and keeping
current prices or increasing prices in order to improve the profitability of the current
customer base. In the case of a limited customer base and of spare capacity of the
mobile network, an MNO will have a strong incentive to offer low prices and will be
in a position to offer attractive terms to new customers. On the other hand, MNOs
with a large subscriber base would be unlikely to risk threatening their established
customer base and source of profitability by lowering their prices too much.

349

350

Commission Decision of 12 December 2012 in Case No COMP/M.6497 — Hutchison 3G Austria /
Orange Austria, recital 256; Commission Decision of 26 April 2006 in Case No COMP/ M.3916 — T-
Mobile Austria / Tele.ring, recitals 74 et seq.

The finding of significant switching costs in the mobile industry and as a result of consumer inertia, has
been described and measured in Kim (2012) "Dynamic switching decisions of consumers in the cellular
service industry", Document ID 4163. The author finds a significant tendency for customers to remain
with their incumbent provider even if it would be beneficial to switch providers.

Commission Decision of 26 April 2006 in Case No COMP/M.3916 — T-Mobile Austria/Tele.ring,
recital 77.

Commission Decision of 26 April 2006 in Case No COMP/M.3916 — T-Mobile Austria/Tele.ring,
recital 77.
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(470)

(471)

(472)

(473)

Telecom operators compete for new customers by offering cheaper tariffs than for
their existing customers. Offering cheaper tariffs is necessary since firms want to
attract new subscribers from rivals. In the short term, it is therefore possible to
differentiate between tariffs for new customers and tariffs for existing customers.
This possibility to price discriminate in the short term relies on the assumption that
existing customers are not able to switch to alternative tariffs because of the
minimum contract period by which they are bound. However, in the medium term,
these existing customers will become contestable, for example once their minimum
contract period ends, and this may induce them to switch to those new cheaper offers
available in the market.**® The incumbent provider would therefore face incentives to
offer prices that are mainly aimed at ensuring that its customers would not churn to
more aggressive competitors. By the same token, attracting new customers by
launching new aggressive commercial offers reduces the profitability of the existing
customer base over time as those tariffs and conditions are likely to be extended to
existing contestable customers in the medium term.

Therefore, as set out in recital (466), if there is a large(r) subscriber base, the
incentives to offer attractive tariffs would be reduced because over time there would
be a risk of losing profits on the existing customer base. As a result, the increase in
the merged entity's subscriber base would result in lower incentives to offer lower
prices in the medium term as compared to each of the Parties' incentives on a stand-
alone basis.

Moreover, while the Commission agrees that competition takes place for all
contestable customers, it considers that the effects of the proposed transaction on
contestable customersare captured in the static quantitative analysis provided in
Section 6.3.1.7. The dynamic consideration set out in recitals (462) to (469)
considers the effects of the proposed transaction on a medium-term time horizon and
constitutes an additional effect on competition and additional evidence of the low
incentives of the merged entity to compete in the future.

It is also noted that, for the reasons set forth in recitals (666) to (676), the
Commission does not agree with the Notifying Party when it claims that Branded
Resellers "incentivise" the merged entity to continue competing.

Moreover, the Notifying Party argues that the main rationale of the proposed
transaction is to [...]*. In addition, the Notifying Party claims that, more generally,
an improvement in network quality would increase competitive pressure in all
segments. As regards the low value segment, according to the Notifying Party, the
merged entity's ability to offer higher network quality will force Vodafone and
Deutsche Telekom to compete more aggressively on price through their secondary
brands, thereby stimulating competition. The Notifying Party submits that since
customers will still perceive the merged entity's network as inferior, it will be forced
to compensate a network quality differential with lower prices.

To the extent that the Notifying Party is essentially submitting that the potential
quality improvement resulting from the merger would lead to pro-competitive effects
able to counteract the negative effects on competition and in particular consumer

353

In Section 6.3.1.7, the Commission considers that at every given point in time MNOs compete for new
and retained subscribers. Therefore, the Commission conducts its quantitative analysis on the basis of
the new and retained subscribers. However, the Commission considers that predicted price increases
would, over time, affect the entire subscriber base since every customer will become contestable at
some point in time as contract terms expire and customers change tariffs or upgrade handsets.
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(474)

(475)

(476)

477)

(478)

harm, this claim is analysed, in line with the Horizontal Merger Guidelines, by
applying the three cumulative criteria for efficiencies (see Section 6.9.1). In that
Section, the Commission concludes that the Notifying Party has not demonstrated
that these alleged improvements in network quality and the resulting quality re-
positioning of the Parties are verifiable, merger-specific and would sufficiently
benefit consumers.

In so far as the Notifying Party claims that the proposed transaction will enhance
competition in the market as a result of the merged entity's improved network
quality, the Commission notes that: (a) the allegedly verified network quality
improvements are likely to be limited; and (b) the value of network quality to
consumers is difficult to measure and is likely to be small (see Section 6.9.1 and in
particular recital (1011)). In addition, on balance, even when taking this limited
quality improvement and its value to consumers into account, the Commission
considers that the evidence in this Case as set out in Sections 6.3.1.2, 6.3.1.3 and the
present Section, taken together, indicates that the merged entity is likely to have
fewer incentives to compete than each of the Parties on a stand-alone basis.

The Commission also notes that if, in the absence of the proposed transaction, the
Parties were to engage in network sharing (which, as discussed in recitals (1097) to
(1099), is a realistic and attainable alternative to the proposed transaction), they
could achieve the claimed network improvements while remaining independent
competitors.

Finally, insofar as the Notifying Party claims that the proposed transaction gives rise
to pro-competitive effects because an improved quality of service would enable the
merged entity to compete more effectively and aggressively with Deutsche Telekom
and Vodafone for large business customers, the Commission considers that even if
the ability of the merged entity to compete on quality were to increase, the Notifying
Party has not demonstrated that after the merger, it would in fact target large business
customers. These findings are also in line with the Commission's conclusions in
relation to the efficiencies claims submitted by the Notifying Party, which are
analysed in Section 6.9.4. The Notifying Party only advanced claims related to
additional business opportunities for [...]*, and never referred to such additional
opportunities for [...].

Similarly, internal documents from the Parties show that post transaction the merged
entity would [...]**®* Moreover, in its Statement of Objections the Commission
mentioned that, according to Telefonica's internal documents, the merged entity
would be more likely to aim at [...]***® In its Reply to the Statement of Objections
the Notifying Party did not provide sufficient evidence that the merged entity's
strategy would be [...]*. In addition, for the reasons set out in Section 6.3.1.5, the
evidence gathered does not show that, following the proposed transaction, VVodafone
and Deutsche Telekom would have incentives to compete more aggressively with the
merged entity.

Finally, the Commission disagrees with the Notifying Party's argument that
according to its reasoning in the Decision in case M.3916 the merged entity would
have incentives to compete particularly aggressively due to the costs it would face
from integrating the two businesses and from investing in its network. First, the
Commission notes that in that Decision, the Commission's reasoning concerned a

354
355

Indeed, in a presentation [...]*see Presentation [...]* dated [...]¥*Document ID 990-4086, p. 6.
Presentation [...]*dated [...]*Document ID 9940-4086, p. 6, 37.
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(479)

(480)

(481)

(482)

(483)

scenario in which the subject matter were "network operators that first have to build
up their customer base in order to be able to recoup the network investment costs and
cover the network operating costs".®* In this Case, on the other hand, the merged
entity will not have to build a customer base in the first place as it has already done
so. Second, the other two MNOQOs are facing the same investments. However, as
further set out in Section 6.3.1.5, their incentives to compete will also not increase as

a result of the proposed transaction.

The conclusions set out in recitals (462) to (478) are supported by the data gathered
during the Market Investigation and by the review of the internal documents
provided by the Parties.

The Notifying Party claims that the Commission did not interpret the views
expressed by non-MNOs in the context of their respective commercial relationships
with MNOs and that it limited itself to quoting only six respondents, while omitting
to refer to submissions of respondents that expect the merged entity's incentives to
compete to increase.

In relation to the arguments referred to in recital (480), the Commission notes that
the responses of MVNOs and Service Providers on the one hand, and Branded
Resellers on the other hand, gave a coherent and reliable picture as regards the
incentives of the merged entity to compete despite considerable differences in the
commercial relationships between MNOs and both types of operators. Furthermore,
as set out in recitals (482) to (488), even if not all respondents are quoted by the
Commission in this Decision, the Commission has taken all replies into account in its
assessment of the results of the Market Investigation.

A number of respondents to the Phase | Market Investigation voiced concerns that
the merged entity would have less incentive to compete after the proposed
transaction. One respondent argues that the merged entity will have "no serious
incentive left" to compete.*>” A Service Provider explains why the merged entity will
have less incentive to compete as follows:

"First, prices of Vodafone and Deutsche Telekom seem to be 25-40% higher in
average in comparison to Telefonica/O2 and E-Plus average prices. [...], it IS
expected that, due to increase in network quality and coverage, a combined
entity will increase prices."**®

The Notifying Party submits that those statements are contradicted by the rationale of
the proposed transaction [...]*. However, as noted in recitals (472) to (477) and as
further set out in the assessment of the internal documents in recitals (489) to (495),
the Commission considers that the merged entity will not [.. 30
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357
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359

Commission Decision of 26 April 2006 in Case No COMP/M.3916 — T-Mobile Austria/Tele.ring,
recital 76.

Response of [...]*to Questionnaire Q2, MVNOs dated 31 October 2013, Document ID 794, question
39. The Notifying Party submits that that statement as well as [...]* submission in response to question
31 of the RFI dated 21 January 2014 is based on the incorrect assumption that Deutsche Telekom and
Vodafone would be prevented from price competition due to their respective network investments and
that [...]* would ignore the competitive pressure exerted by non-MNOs. However, as set out in
Sections 6.3.1.5 and 6.3.1.6, the Commission considers that the other MNOs are not likely to have a
strong incentive to compete aggressively on price after the proposed transaction and that the
competitive pressure exercised by non-MNOs is very limited.

Response of [...]*to Questionnaire Q2 to MVNOs dated 31 October 2013, Document ID 1453, question
40.

Presentation [...]*dated [...]* Document ID 994-1342, p. 5, 8.
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(485)

(486)

(487)

The majority of market participants which responded to the Market Investigation
were of the view that the incentives of the merged entity to compete would decrease
post-transaction.*®® In particular, a large majority, 18 out of 27 of the respondents
answered "yes" to the question whether they believe that, post-transaction, the
merged entity will have less incentives to compete than each of Telefonica and E-
Plus on a stand-alone basis.***

Similarly, 18 out of 28 respondents consider that a larger customer base will reduce
the incentives of an MNO to compete on prices. One respondent considered that its
larger customer base would reduce the incentives of the merged entity to compete as
“each price decrease impacts aggregate margin by a greater amount”.>*? Another
respondent considers that a continuation of an aggressive price policy would be to
the detriment of the revenues coming from the installed customer base.**® In the
same vein, one respondent notes that "ARPU/AMPU protection [is more important]
from pricing strategy perspective”.%** [...]* submits the following:

"MNOs with large customer base tend to sell products to their own customer
base. High level of competition with other operators for few new customers is
not [as] necessary, as it is for operators with a smaller customer base.
Furthermore operators with a big customer base tend to be less active in
gaining new customers and therefore tend to slow down competition towards
other operators.">®

The comment provided by [...]*confirms this view:

"A larger customer base, especially when roughly equal to that of the closest
competitor(s) will reduce the incentive to compete on price, as it [...] becomes
less important to win new customers to compete on the cost base. Every price
reduction of an MNO will have a positive effect of winning new customers, but
will also reduce revenue from the existing customer base. The larger the
customer base, the smaller the chance to win enough top line revenue and
margin to compensate for reduced revenue from the existing customer base."*®

Another respondent submits that the merged entity will not have any incentives to
compete as "the combined entity is unlike[ly] to face any strong retail price
competition from DT or Vodafone, both of whom are investing heavily in a costly
rollout and integration of their fixed and mobile networks".**" A further respondent
submits the following:

360
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363

364

365
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367

Responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, question 31;
and responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 31.

Responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, question 31;
and responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 31.

Response of [...]*to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1415, question 31.

Response of [...]*to Questionnaire Q3 to Branded Resellers dated 21 January 2014, Document ID
1442, question 31.

Response of [...]*Communications to Questionnaire Q2 to MVNOs and Service Providers dated 21
January 2014, Document ID 1616, question 30.

Response of [...]*to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document 1D 1379, question 30.

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document 1D 1487, question 30.

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document 1D 1487, question 31.
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(489)

(490)

(491)

(492)

"Currently, Telefénica and E-Plus are trying to close the gap to the competing
MNOs Deutsche Telekom and Vodafone. They compete with Deutsche
Telekom and Vodafone on price due to lower network quality and small
customer base (late entry). The notified transaction will allow Telefénica and
E-Plus to consolidate their networks in order to improve network quality and
cost basis [...]. This consolidation will reduce the need to compete on price."368

[...]*considers that

"[t]he merged entity likely will decrease their price competition efforts in the
retail market" and adds that "the common distinction between the merging
entities and the other MNOs justifying the latter’s higher prices is vanishing. In
this situation, no price competition efforts from the merged entity are necessary
to draw customers from the other MNOs. The merged entity may seek to [align
itself] with the main offers from these [...] MNOs, which would imply price

increases".3%°

The internal documents submitted by the Parties also show that competition on price,
as well as innovation would be reduced post-merger.*” In particular, as indicated in
recital (477), the internal documents show that the merged entity would be unlikely
to attack Deutsche Telekom's and VVodafone's leading role in the high-value segment
in the way it submitted at several occasions in the course of the investigation.

The Commission bases its assessment on internal documents of the Parties dating
from [...]*. As set out in recital (385), the impact of a merger between Telefénica
and E-Plus was already discussed in internal documents in [...]*, when Telefonica
contemplated acquiring control over E-Plus. As both sets of internal documents
support the same conclusion, the Commission rightly refers to all of them.

For instance, an internal strategy document of Telefonica considering the synergies
of a merger with E-Plus considered a [...]*as one of such synergies. Also, the merger
would lead to [...]* and resulting |[.. Jx3N

Other internal documents show that Telefénica and E-Plus envisaged a [...]*.3?
Contrary to the Notifying Party's claim, any such strategy shift [...]*does not appear
to simply be based on reducing churn. Rather, as noted by Telefénica in another

368

369

370

371
372

EN

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1366, question 31.

Response of [...]* to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014,
Document ID 1619, question 31. The Notifying Party refers to that statement as an example to further
substantiate its argument that it is highly questionable whether the predictions given by respondents as
regards the merged entity's future incentives to compete have a reliable basis. As set out in footnote
235, a market investigation is not an exact scientific exercise. Instead, it is an investigative tool
designed to inform the Commission about the views of the market on one or more aspects of a given
proposed transaction and constitutes, next to the information provided by the Notifying Party (including
internal documents) and the economic analysis, one element on which the Commission bases its
assessment. Against this background, and as further set out in recitals (479) to (488), the Commission
considers that the responses received provide for a sufficiently coherent picture of the market's view on
the merged entity's incentives to compete on the German retail market for mobile telecommunications
services.

See recitals (123) to (125) for the Commission's assessment of the internal documents in this Case in
general.

Presentation [...]*dated [...]*Document ID 991-16676, p. 5. [...]*

Presentation [...]*dated [...]*Document ID 991-16676 [...]*Presentation attached to Document ID
266-6985.
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(494)

(495)

internal strategy document, it appears to be premised on [...]* in the market.*”® The
Notifying Party submits that the formulation [...]* in this context was included to
show that Telefonica was trying to [...]*. However, in the Commission's view, the
document clearly shows that [...]* in this particular context was being considered by
Telefonica as a result of [...]* in Germany and that there was [...]*then offered in
the United Kingdom.

The assumption of a balanced market with more rational pricing is underpinned by
another internal document from Telefonica on the proposed transaction, dated
August 2013, in which the undertaking considers it necessary[...]*.*”* The Notifying
Party submits that that statement relates to the need to achieve a [...]*. The
Commission disagrees with this interpretation. On the slide concerned, Telefénica
analyses the "implications from new Market Structure", states its intention to [...]*
and considers the avoidance of triggering [...]* a result of the acquisition of E-Plus,

[...]*

Moreover, the fact that the merged entity does not intend to compete aggressively
with Deutsche Telekom and Vodafone post-transaction is expressed in the [...]*
internal discussion document of Telefonica dated [...]*, which discusses [...]*
strategy of the merged entity, and where Telefonica, in relation to its [...]* strategy,
clearly states its intention to [...]*.3” The Notifying Party submits that the statements
as regards the merged entity's network strategy are outdated as they were drawn up
prior to the announcements of Deutsche Telekom and VVodafone regarding their plans
to heavily invest in network roll-out. However, as the Notifying Party continuously
submitted to the Commission in the course of its investigation, both Telefonica and
E-Plus were already lagging behind in terms of network investments prior to 2013.
Thus, in particular, in the case of an increase in network investments of Deutsche
Telekom and Vodafone, a commercial strategy whereby the merged entity would

[...]%.

As regards the Notifying Party's argument that the merged entity will be incentivised
to compete [...]*, the Commission firstly notes that, while respondents to the Market
Investigation foresee a certain trend towards convergence, the dimensions of this
trend cannot yet be clearly depicted. By way of example, [...]* and [...]* do not
appear to foresee a drastic change in the demand for mobile services due to a trend
towards convergence. [...]* explains that "[i]n the next years [it] expect[s] a slow
increase in the number of multiple play offerings."*"® Similarly [...]* explains that
"[s]o far, there is no demand in Germany for multi-play offerings including a mobile
element. This may change during the next years depending on the actions of other
market players which might trigger new market treands that are not yet
foreseeable."®” Furthermore, if the trend towards convergence was as significant as
the Notifying Party submits, it could have already started to market multiple play
offerings including a mobile component. In fact, Telefonica operates its own fixed
network and through cooperation with Deutsche Telekom, it achieves fixed network
coverage of [.. .]*.378 For this reason, Telefonica [...]* in order to [...]*.

378

Presentation [...]*dated [...]*Document ID 991-12163, p. 8 [...]*
Presentation [...]*dated [...]*Document ID 990-4086, p. 12. [...]*
[-..]*

See [...]*.

See [...]*.

[...]*.
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(497)

6.3.1.5.

(498)

(499)

(500)

(501)

Finally, as indicated in recital (467), the Commission does not consider that the
aggregated spectrum holdings as such (see Section 6.2.3.1) would increase the
merged entity's incentives to compete in this Case (if anything, the merged entity's
increased spectrum holding should be considered as part of the Notifying Party's
claim that the proposed transaction would allow the merged entity to improve the
quality of its network, which is already discussed at recitals (472) to (477). Based on
the data gathered during the Market Investigation and based on the internal
documents as described in recitals (479) to (495), the Commission considers that the
focus of the merged entity is likely to be the protection of its margins rather than
risking cannibalisation of them for the sake of filling spare capacity on its network.

In light of all the elements referred to in recitals (456) to (496), the Commission
concludes that the merged entity's incentives to compete aggressively is likely to be
significantly weaker than those of Telefonica and E-Plus pre-transaction.

The likely reaction of competing MNOs
Notifying Party's view

In the Form CO, the Notifying Party claims that the other MNOs will continue to
compete on the retail market after the proposed transaction. According to the
Notifying Party, Vodafone is only able to justify the purchase of Kabel Deutschland
if Kabel Deutschland’s customers can be converted into Vodafone customers. The
Notifying Party further argues that Deutsche Telekom will have an incentive to
compensate decreasing fixed line revenues by offering bundles comprising mobile
and fixed line services.

With regard to effects of the aggregated spectrum of the merged entity on other
MNOs, the Notifying Party argues that it will not be able to use the combined
spectrum until the two networks are integrated. As the Notifying party estimates that
the networks [...]*, it argues that the spectrum needs of the other MNOs for their
respective networks will not be affected by the proposed transaction.

In its Replies to the Article 6(1)(c) Decision and the Statement of Objections, the
Notifying Party specifically comments on Deutsche Telekom's and Vodafone's
claims not to be able to compete with the merged entity given the asymmetry of
spectrum resulting from the proposed transaction. It submits that the CEO of
Deutsche Telekom publicly declared that Deutsche Telekom did not perceive the
merged entity as a threat. As regards Vodafone, the Notifying Party acknowledges
that Vodafone currently may not hold sufficient spectrum in the 1800 MHz band to
achieve its goal of 40% market share and 40% margin. However, as spectrum in the
1800 MHz band will be included in the 2016 spectrum auction, Vodafone would be
able to acquire the desired frequencies at that point in time. Furthermore, the
Notifying Party underlines that the proposed transaction does not affect the spectrum
holdings of its competitors. In the Notifying Party's view, any alleged anti-
competitive effects could only consist of a reduced ability of the other MNOs to keep
up with the merged entity due to their more limited spectrum holdings compared to
those of the merged entity. It underlines that the asymmetry that will exist after the
proposed transaction will only last for a very limited period in time because of the
expiry of the current spectrum authorisations.

Furthermore, the Notifying Party insists that Deutsche Telekom and Vodafone will
continue having a strong incentive to compete post-transaction. As regards the high
value segment of the market, the Notifying Party explains that the merged entity's
[...]*. Hence, they would be forced to respond with better offers in order not to lose
market share. As regards the low value segment of the market, the merged entity
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(502)

submits that Deutsche Telekom and VVodafone would have an incentive to increase
their activities in this part of the market, if the merged entity were to raise prices for
low value offers. Moreover, the Notifying Party points out that Deutsche Telekom
and Vodafone have already started competing in the lower end of the market through
their no-frills brands such as Congstar and O.tel.o.

Commission's assessment
Ability to compete

The post-transaction spectrum holdings of the merged entity, Deutsche Telekom and
Vodafone are summarised at recitals (146) to (153). Post-transaction, there will be an
asymmetry, at least for some time, between the merged entity’s spectrum holdings
and those of the other two MNOs. Tables 34, 35 and 36 provide overviews of the
merged entity's spectrum holdings compared to those of its competitors immediately
after the transaction, after the expiry of the 2G licences on 31 December 2016, and
after the expiry of the 3G licences on 31 December 2020. As at the present time, the
unpaired spectrum essentially remains unused in Germany,®”® the overviews
provided in those Tables only reflect paired spectrum.

Table 34: Frequency holdings of the remaining German MNOs post-transaction (in paired
MHz)

800 MHz 900 MHz 1800 MHz | 2000 MHz | 2600 MHz | 3500 MHz
Deutsche Telekom| 10.0] 12.4| 20.0| 10.0] 20.0 0.0
Vodafone | 10.0] 12.4| 5.0| 15.0] 20.0 0.0
Merged entity || 10.0| 10.0 || 4.8 | 35.0| 30.0|f 42.0

Source: BNetzA

Table 35: Frequency holdings of the remaining German MNOs after 31 December 2016 (in

paired MHz)
800 MHz 900 MHz 1800 MHz | 2000 MHz | 2600 MHz | 3500 MHz
Deutsche Telekom || 10.0 | 15.0| 10.0]| 20.0 0.0
Vodafone | 10.0 | 15.0| 20.0 0.0
Merged entity | 10.0 | 10.0 || 35.0 | 30.0 | 42.0

Source: Commission based on information provided by BNetzA

Table 36: Frequency holdings of the remaining German MNOs after 31 December 2020 (in
paired MHz)

800 MHz 900 MHz 1800 MHz | 2000 MHz | 2600MHz | 3500 MHz
Deutsche Telekom|| 10.0 | 15.0 0.0] 20.0 0.0
Vodafone | 10.0 | 5.0( 20.0 0.0
Merged entity | 10.0 | 10.0 | 15.0| 30.0 || 42.0

Source: Commission based on information provided by BNetzA

379

As mobile telecommunication is essentially two-way communication, it requires the transmission of
electromagnetic signals in two ways. In Germany, the so-called frequency division duplex (FDD)
technique is used for two-way communications, which requires two distinct and equal frequency bands,
one assigned to "downlink" from the base station to mobile devices, and the other to "uplink™ from the
mobile device to the base station. Hence, the use of FDD requires paired spectrum. In contrast, unpaired
spectrum provides a single band used for both downlink and uplink. A technique called time division
duplex (TDD) can be used for two-way communication on unpaired spectrum. However, TDD is
commercially not used in Germany.
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(504)

(505)

(506)

(507)
(508)

When replying to the Phase I Market Investigation, [...]* that they would lack the
ability to compete if the merged entity made use of the combined spectrum of the
Parties. [...]* answered that the aggregation of frequenc g/ usage rights obtained by
the merged entity will have an impact on their businesses. 1* further explains:

"[t]he merged entity would hold a total of 387 MHz in bandwidth, which is
61% of the overall mobile spectrum in the German market and more than twice
the spectrum assigned to Vodafone and Deutsche Telekom (155 MHz each).
[...] It would offer [...]* in the short and medium term on the German mobile
market."3

Similarly, [...]* complains:

"[t]he average data rate experienced by the customer is directly proportional to
the combined amount of spectrum used for LTE in the 800 MHz and 1.8 GHz
bands per customer, as these are the only bands used for LTE outside hotspots
in the urban areas. [...] If the merged entity uses the spectrum efficiently, this
will lead to a more than [...] times higher average data rate for their customers
compared to what [...]* customers would experience. This impact would
represent [...]*, as the actual average data rate will be [...]* in the future."8

In an additional submission, [...]* voices the concern that such higher speed of
mobile communications will "in essence allow Telefonica/E-Plus to charge higher
prices for mobile data services".*®®

[...]* further submits that the combined spectrum holding would not only constitute
a competitive advantage for the 4G network of the merged entity, but also for the 3G
network.®* Using national roaming, and before the Parties' networks are fully
integrated, the merged entity would at the same time be able to extend their coverage
and capacity extensively.**®

[]%380 [ % 38T [ %388 L%

As regards the merged entity's 4G network, [...]* explained that the merged entity
would have the same amount of spectrum in the 800 MHz band as its competitors in
order to ensure coverage, while benefitting from an excessive amount of spectrum in
the 1800 MHz spectrum. In this frequency band, the merged entity would be able to
deploy 30 MHz of paired spectrum as capacity band for its 4G network, while [...]*
could only deploy [...]* of paired 1800 MHz spectrum for its 4G network and [...]*.
Therefore, the merged entity would be in a position to offer LTE services of the
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389

[...]*

Response of [...]* to Questionnaire Q1 to MNOs dated 31 October 2013, Document ID 790, question
73.

Response of [...]* to Questionnaire Q1 to MNOs dated 31 October 2013, Document ID 1570, question
70.

[...]* Response to the European Commission’s Call for Comments in Respect of the Phase 1
Assessment of the Proposed Acquisition by Telefénica Deutschland Holding AG of E-Plus Mobilfunk
GmbH & Co. KG. (M.7018), Document ID 1059, p. 2.

Response of [...]* to Questionnaire Q1, MNOs dated 31 October 2013, Document ID 1570, question
73.

Response of [...]* to Questionnaire Q1, MNOs dated 31 October 2013, Document ID 1570, question
75.

See responses to Q 2 to German MNOs dated 11 April 2014.
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(510)

(511)

(512)

highest speed and excellent coverage, which could [...]* by its competitors. In [...]*
view, this entails the risk that the merged entity could unilaterally set excessive retail
prices for its data services, as it would not be constraint by the remaining
competitors.

As regards the merged entity's 3G network, [...]* submits that the merged entity
would be able to shift its 2G traffic entirely from the 900 MHz band to the 1800
MHz band and thereby freeing up 10 MHz of paired spectrum in the 900 MHz band.
This spectrum together with the merged entity's 35 MHz paired spectrum in the 2100
MHz band would create a great competitive advantage. Firstly, the merged entity
would be able to use the 900 MHz band for coverage of its 3G network, while its
competitors would need the 900 MHz band for their GSM traffic. Secondly, the
merged entity would hold 35 MHz paired spectrum in the 2100 MHz band, while
[...]* only hold 10 MHz and 15 MHz respectively of paired spectrum in this band.
For this reason, the merged entity would be able to realise an [...]* also regarding its
3G network.

Furthermore, [...]* submits that, in order to match the merged entity's network
capacity, it would have to [...]* the number of its existing sites. While this
calculation would show the great cost advantage of the merged entity compared to its
competitors, [...]* the number of sites would not be possible in practice for [...]*,
given that it would be impossible to receive the respective administrative
authorisations. [...]* further claims that the merged entity would be able to
consolidate its networks in around one and a half years by using the new Single RAN
Technology ("S-RAN"). While in the past it was necessary to install different boxes
for 2G, 3G and 4G on the radio masts, according to [...]*, the S-RAN technology
would allow the installation of one single box for all technologies and for it to be
configurated via software for the exact use. Hence, the merged entity would be able
to fully reap the competitive advantages offered by its enlarged spectrum holding for
at least one year before the spectrum situation could be corrected to a certain extent
at the end of 2016. This would constitute a significant time span in the mobile
communication industry.

The Commission considers that it is necessary to distinguish between the different
frequency bands when assessing the competitive impact of the spectrum aggregation
resulting from the proposed transaction. As the different frequency bands have
different physical characteristics and in particular differ in terms of propagation, they
are differently suited for the different transmission technologies as regards the
coverage and capacity of a mobile network.

Generally speaking, the frequency bands below 1GHz are better suited to achieve
coverage of a mobile network, since the radio waves in the frequency bands below
1GHz propagate further than those in frequency bands above 1GHz. Hence, in order
to cover a large area with a mobile network, less antenna masts are needed compared
to the number of masts that would be needed to cover the same area based on a
frequency band above 1GHz. The frequencies above 1GHz have inferior propagation
characteristics and are therefore often used as for a complementary capacity layer by
MNOs when their network faces heavy traffic of data exchanges. They are then used
to increase the capacity of a mobile network as an extra layer on top of the low
frequency bands. The capacity of a mobile site is proportional to the total amount of
spectrum that it uses. The total capacity of a mobile network is a factor of the number
of sites and of the used spectrum. Accordingly, trade-off can be considered in order
to achieve a certain level of capacity between the amount of spectrum and the
number of sites.
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Before discussing the individual frequency bands, the Commission notes, however,
that it deems anti-competitive effects resulting from the spectrum allocation of the
merged entity unlikely for several general reasons referred to in recitals (514) to
(516).

First, The Commission observes that the proposed transaction does not have any
impact on the other MNOs’ spectrum holdings in absolute terms. Deutsche Telekom
and Vodafone will keep their current spectrum, which enables them to offer what
currently is perceived in the market as Germany’s best mobile network (Deutsche
Telekom) and second best mobile network (Vodafone).

Second, the merged entity will have to maintain both its existing networks, that is to
say the Telefonica network and the former E-Plus network, until the networks have
been consolidated and therefore will need more spectrum than the competing MNOs
that only operate one network. This argument is addressed in more detail in recitals
(517) to (523) when discussing the individual spectrum bands.

Third, the Commission considers that a spectrum asymmetry as such does not
necessarily lead to competition concerns, but may actually stimulate competition
among MNOs with differently sized spectrum holdings. [...]* itself claims that the
alleged "anti-competitive" effects stemming from the spectrum asymmetry resulting
from the proposed transaction would be a consequence of the merged entity's
significantly improved network, which would allow it to offer higher speeds and
better quality at a lower cost and therefore a lower price than [...]*. Even assuming
that the proposed transaction would result in the merged entity having this
significantly improved network, which, as explained in section 6.9.1, the
Commission only considers to be verifiable to a limited extent, a foreclosure or
marginalisation of [...]* from the market is unlikely. If the merged entity would thus
be able to increase network quality compared to its competitors, the Commission
considers it highly unlikely that any potential increase in network quality will allow
the merged entity to [...]*. In other words, any potential anti-competitive effects
resulting from the proposed transaction will not derive from a lack of the other
MNO's ability to compete with the merged entity because of its spectrum holdings,
but rather from the elimination of E-Plus as a strong competitor and the likely lack of
other MNOs’ incentive to compete with the merged entity.

As regards the 800 MHz band, which is well suited as a coverage band for 4G
technology, the Commission firstly observes that the proposed transaction would not
lead to any spectrum increment in the hands of the merged entity (since E-Plus does
not hold any 800 MHz spectrum) and/or to any spectrum asymmetry, as the merged
entity and its competitors would each hold the same amount of spectrum. Secondly

[...]*%.

As regards the 900 MHz band, which is currently used for 2G traffic, but which can
also be used for 3G traffic, the Commission observes that the proposed transaction
does not lead to any spectrum asymmetry to the benefit of the merged entity, as the
latter would actually hold less spectrum in this band than each of Deutsche Telekom
and Vodafone.

As regards [...]* claim that the merged entity could shift its 2G traffic entirely from
the 900 MHz band to the 1800 MHz band, in order to use the 900 MHz band as
coverage band for its 3G network, the Commission firstly notes that the frequency
usage concept submitted by the Notifying Party does not foresee such a shift. In fact,
Telefonica submits that the target network of the merged entity includes a 2G
network based on 1800 MHz in urban areas and on 900 MHz in rural areas.
Secondly, the Commission considers that the shift suggested by [...]* would only be

122

EN



EN

(520)

feasible by either changing the 2G boxes into 3G boxes on the respective masts or by
using the S-RAN technology. However, Telefonica submitted that it currently only
uses 2G boxes for the 900 MHz spectrum and no S-RAN boxes.** E-Plus submitted
that while S-RAN solutions are gaining traction in the market, they have not been
deployed to any extent in the E-Plus network due to the large installed base of legacy
equipment.®** Hence, the merged entity would actually have to switch the radio
access network ("RAN") equipment on its respective masts in order to use its 900
MHz spectrum holding for 3G traffic, which does not seem feasible in a short period
of time, such as a year's time. Also taking into account the fact that the licences in the
900 MHz band will expire on 31 December 2016, it appears unlikely that the merged
entity will undertake the necessary investments to use the 900 MHz spectrum for 3G
instead of 2G traffic before knowing whether it will be able to reacquire spectrum in
the 900 MHz band in the next spectrum award procedure organised by BNetzA. For
this reason, the Commission considers [...]* complaint regarding the 900 MHz band
to be unfounded.

As regards, the 1800 MHz band, which is used for 2G traffic, but also 4G networks,
the Commission observes that, up until 31 December 2016, the merged entity will
hold more than double the amount of spectrum compared to its competitors. In fact,
the merged entity would hold 2x44.8 MHz compared to 2x20 MHz held by Deutsche
Telekom and 2x5 MHz held by Vodafone. However, as shown in Table 4 in recital
(148), the licence for 2x34.8 MHz of the 2x44.8 MHz spectrum holding of the
merged entity in the 1800 MHz band will expire on 31 December 2016. This will
leave the merged entity with 2x10 MHz in the 1800 MHz band and Deutsche
Telekom and Vodafone with respectively 2x15 MHz and 0 MHz in this band.
Therefore, the spectrum asymmetry resulting from the proposed transaction in the
1800 MHz band is limited to the period until 31 December 2016. According to the
frequency usage concept submitted by Telefonica, up until that date, [...]*. Given
that Telefénica and E-Plus have historically based their 2G networks on 1800 MHz,
the Commission considers it plausible that the merged entity will not be in a position
to immediately deploy its entire 1800 MHz spectrum to [...]* traffic, but only those
parts which are currently not used for 2G traffic. This essentially concerns the parts
of E-Plus' 1800 MHz spectrum which are dedicated to E-Plus 4G network roll-out
[...]%3%% As of [...]*, the frequency usage concept anticipates a future need of
spectrum in the [...]* MHz band of [...]* the merged entity's spectrum holding
immediately after the proposed transaction. Against this background, the
Commission considers that immediately after closing the proposed transaction, the
merged entity will only be in a position to use around [...]* in the [...]* MHz band
as a 4G capacity band. This amount will increase over time, as the 2G network
consolidation progresses. Taking the other two MNOs' spectrum holdings in the 1800
and 2600 MHz bands into account, the Commission does not consider that the
merged entity will benefit from an unmatchable spectrum advantage, which would
make it impossible for Deutsche Telekom and VVodafone to offer competitive 4G data
services. Deutsche Telekom holds 2x20 MHz in the 1800 MHz band, which will
allow it to continue its roll-out of a 4G capacity band based on the 1800 MHz band.
While Vodafone only holds 2x5 MHz in the 1800 MHz band, it holds 2x20 MHz in
the 2600 MHz band, which can serve as an additional capacity band for 4G services
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Telefonica's response to the Commission's RFI No.9 dated 24 January 2014, question19.
E-Plus' response to the Commission's RFI No.5 dated 24 January 2014, question 8.
See E-Plus' response to the Commission's RFI No.12 dated 25 April 2014, page 5.
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in hotspots. Furthermore, both competing MNOs are far more advanced with its 4G
roll-out than Telefénica and E-Plus today.

As regards the 2000 MHz band, which is dedicated to 3G networks, the Commission
observes that the merged entity would hold significantly more paired spectrum than
its competitors. The merged entity will hold a total amount of 2x35 MHz (with a
significant increment between Telefénica's 2x15 MHz and E-Plus' 2x20 MHz in this
band), while Deutsche Telekom and Vodafone will hold respectively 2x10 MHz and
2x15 MHz. More than half of the merged entity's holding in the 2000 MHz spectrum
band will expire on 31 December 2020. Nevertheless, a spectrum asymmetry will
persist from 2021 onwards to the benefit of the merged entity, which will continue
holding 2x15 MHz as opposed to Deutsche Telekom and VVodafone with respectively
0 and 2x5 MHz. According to the spectrum usage concept for the merged entity
submitted by the Notifying Party, Telefonica's and E-Plus 3G networks will [...]*
until [...]*. During this time, the merged entity would need [...]*. As of [...]*, which
shall be completed by the end of [...]*. The Notifying Party estimates that after the
completion of [...]*, the spectrum need of the merged entity will amount to around
[...]* MHz, which means that the merged entity would have around [...]* MHz
[...]* once the network consolidation is completed. However, the Commission does
not consider that this excess in spectrum would allow the merged entity to offer 3G
services that cannot be matched by its competitors. The maximum speed for data
services via 3G technology is currently 42 Mbit/s (HSDPA+),3* while the maximum
speed for data services via 4G technology is between 50 to 150 Mbit/s. Even if the
merged entity would be in a position to offer better 3G data services than Deutsche
Telekom and Vodafone, it would still not be in a position to match Deutsche
Telekom's and Vodafone's more advanced 4G services within the next years as
regards coverage and speed. [...]*.

As regards the 2600 MHZ band, which can be used for LTE capacity, in particular
for hotspots, the Commission observes that the proposed transaction will result in the
merged entity holding 2x10 MHz more spectrum than Vodafone and Deutsche
Telekom, which both hold 2x10 MHz in this frequency band. However, as the 2600
MHz band is merely used as a supplementary band for 4G capacity in particular for
hotspots, an asymmetry in this band does not in itself appear to limit the other two
MNOs' ability to compete with the merged entity.

As regards the 3500 MHz band, which can be used for the backhauling of small cell
infrastructure and for 4G capacity in hotpots, the Commission observes that the
merged entity will hold all of the currently existing frequency usage rights. However,
this is due to the fact that E-Plus today is the only MNO to hold spectrum in the 3500
MHz band. For this reason, the asymmetry in this band is not a result of the proposed
transaction that is to say it is not merger specific.

To summarise, the Commission considers that the spectrum aggregation obtained by
the merged entity will not significantly impede Deutsche Telekom's and VVodafone's
ability to compete on the retail market for mobile telecommunications services.

Moreover, the Commission takes note of BNetzA's parallel investigation of the
aggregation of spectrum obtained by the merged entity under the TKG. While
BNetzA does not assess the competitive impact of the spectrum aggregation obtained
by the merged entity, which falls under the exclusive jurisdiction of the Commission
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HSPDA+ (High speed downlink packeg access+) is the technology for the currently fastest transmission
of mobile data on the 3G standard.
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according to Article 21 of the Merger Regulation, BNetzA assesses whether the
spectrum asymmetry resulting from the aggregation obtained by the merged entity
impedes upon the efficient use of frequencies and whether it constitutes a
discrimination, as the aggregation of spectrum does not stem from a non-
discriminatory, objective and transparent award procedure. In September 2013,
BNetzA published the framework for its assessment of the spectrum aggregation
resulting from the proposed transaction.®** In October 2013, BNeztA conducted a
first public consultation in order to investigate factual and legal aspects of the
spectrum aggregation resulting from the spectrum aggregation brought about the
proposed concentration.>® In light of the responses received during that initial public
consultation, the BNetzA initiated a second public consultation in December 2013.%%
The BNetzA subsequently published in March 2014 a so-called cornerstone paper
(Eckpunktepapier)®’ in preparation for a decision on the telecommunication-law
related aspects of the proposed merger and invited interested parties to provide the
BNetzA with comments on that paper. An oral hearing in that matter took place on 5
May 2014.

According to the cornerstone paper of March 2014 (reference BK1-13/002) referred
to in recital (525), the BNetzA identified a need for short term actions with regard to
the 900/ 1800 MHz bands to ensure non-discriminatory spectrum packages for high
speed telecommunication networks. To address those needs, the BNetzA envisages
conducting an auction of spectrum licences in the 900 and 1800 MHz bands possibly
together with other frequencies immediately after the approval of the proposed
merger. That auction should include 900 and 1800 MHz spectrum licences held by
the Parties that are due to expire on 31 December 2016. In the event that
undertakings other than the merged entity would acquire licenses to spectrum
currently held by Telefonic or E-Plus, the merged entity would be obliged to cease
using the respective spectrum licences prior to their expiration date in 2016 while, at
the same time, the acquirer would be entitled to make use of such spectrum before
that date. The BNetzA plans to initiate the auction in 2014. As regards the other
frequencies, the BNetzA sees no need for short-term actions.

The Commission takes note that the BNetzA plans to address the spectrum
aggregation by an early auction that would include 900/ 1800 MHz spectrum of the
merged entity. Even though, as explained in recital (524), the Commission does not
consider the spectrum aggregation of the merged entity to significantly impede the
ability of Deutsche Telekom and Vodafone to compete on the retail market for
mobile telecommunications services, the Commission further notes that such an early
auction, which, based on currently available information, is likely to take place, will
address the claimed spectrum asymmetry and allow Deutsche Telekom and
Vodafone to bid for more spectrum in the 900 and 1800 MHz band than they
currently hold.

Incentives to compete

In its response to the Statement of Objections, the Notifying Party submits that
Deutsche Telekom and VVodafone will have an incentive to compete with the merged
entity given that [...]*. This will force Deutsche Telekom and VVodafone to compete
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by lowering prices and further repositioning. Moreover, non-MNOs will continue to
offer and even intensify their aggressive offers and, thus, will exert additional
competitive pressure on MNOs which in turn will provide an incentive for all MNOs
to compete.

As regards the behaviour of competitors of the merged entity, paragraph 24 of the
Horizontal Merger Guidelines states that "non-merging firms in the same market can
also benefit from the reduction of competitive pressure that results from the merger,
since the merging firms' price increase may switch some demand to the rival firms,
which, in turn, may find it profitable to increase their prices". Paragraph 25 of the
Horizontal Merger Guidelines also states that “"mergers in oligopolistic market
involving the elimination of important competitive constraints that the merging
parties previously exerted upon each other together with a reduction of competitive
pressure on the remaining competitors may, [...], also result in a significant
impediment to competition™. This is also referred to in recital 25 of the Merger
regulation, where it states that "concentrations involving the elimination of important
competitive constraints that the merging parties had exerted upon each other, as well
as a reduction of competitive pressure on the remaining competitors, may, [...],
result in significant impediment to effective competition™.

Recital 367 of the Commission Decision on the Hutchison 3G Austria / Orange
Case,*® states that "other competitors are unlikely to increase supply or reduce prices
in response to a price increase by the merged entity. Even assuming that competitors
are not capacity constrained, it is unlikely that they would increase supplies in
response to a price increase of the Parties. Since the products are endogenously
differentiated in terms of their market positioning, generally accepted and robust
economic theory demonstrates that the profit-maximising response of competitors to
a price increase would be to increase prices themselves".

In the present case, the merged entity is likely to determine prices by balancing the
loss of revenue from the customers who would switch to rival MNOs against the
higher revenue from the customers who remain. Therefore, if the merged entity were
to raise prices, some customers would consider switching to the rival MNOs, which
would not have been the case in the absence of the merger. These newly available
customers then increase the demand faced by the other competing MNOs, and as a
result they have an incentive to raise prices themselves. This relates to the concept of
"strategic complementarity"” in the economic theory, where competing firms have the
incentive to raise prices as a response to a price increase by another firm.>* The
Commission notes that strategic complementarity of pricing decisions is a general
characteristic in standard models of oligopolistic competition.

For the following reasons, the Commission considers that the arguments of the
Notifying Party are not founded and that to the contrary, Deutsche Telekom and
Vodafone will not have the incentive to compete aggressively on the relevant market
post-transaction. In this context, the Commission also refers to the results of the
quantitative analysis in section 6.3.1.7, where the upward price pressure ("UPP")
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Commission Decision of 12 December 2012 in Case No COMP/M.6497 — HUTCHISON 3G
AUSTRIA. / ORANGE AUSTRIA.

See also recital (369) of Commission Decision of 12 December 2012 in Case No COMP/M.6497 —.
HUTCHISON 3G AUSTRIA. / ORANGE AUSTRIA..
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framework extends the standard UPP assessment by taking into account rivals'
reactions.*®

As a result, their reaction will likely not be such to defeat a possible price increase
from the merged entity. This conclusion is supported by the results of the Market
Investigation and by the review of the internal documents provided by the Parties.

Market Investigation. As regards incentives to compete, responses to the Phase I
Market Investigation pointed to a risk that the other MNOs may not have a strong
incentive to compete aggressively on prices after the proposed transaction.

When asked how the remaining two MNOs would react to a possible price increase
by the merged entity, a majority of the responding MVNOs, Service Providers and
Branded Resellers deemed a price increase by Deutsche Telekom and Vodafone
likely. For example, one Service Provider argued:

"[d]Jue to the large difference between Deutsche Telekom’s and Vodafone’s
pricing today on one hand, and Telefonica/O2’s and E-Plus’ pricing today on
the other hand, it cannot be expected that Deutsche Telekom and Vodafone
need to compete on price with a merged company in the foreseeable future."**

Another Service Provider noted that it:

"[c]onsiders Telekom and Vodafone as operators focused on post-paid and
business customers. In the past, both decreased prices if necessary due to
competitive pressure (to avoid the difference between E-plus to
Vodafone/Telekom pricing becoming too large), but are not known for their
aggressive pricing.

Therefore [...]* believes that Telekom and Vodafone will keep prices stable or
slightly in-crease prices in the pre/post-paid and business segment."*2

One respondent argued that the competitors Deutsche Telekom and Vodafone are
already investing in the costly roll-out (of 4G) and in the integration of their fixed
and mobile networks*® and that, post-transaction “[t]he three MNOs will have
similar shares in a saturated market and will not compete on price as aggressively as

before" 4%

As in the course of the Phase | Market Investigation, the vast majority of MVNOs
and Service Providers who responded to the Commission's Phase 1l Market
Investigation questionnaire were of the view that the incentives to compete of
Deutsche Telekom and Vodafone would decrease post-transaction.*®

Explanations were similar to those in the Phase | Market Investigation responses. For
example one respondent explains: "If a merged entity of the formerly most price
aggressive MNOs stops aggressive price competition, the remaining two MNQOs will
most probably welcome such a decrease of competition on price with relief, given
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See in particular Table 39.

Response of [...]* to Questionnaire Q2, MVNOs dated 31 October 2013, Document ID 1453, question
4R(<)a.sp0nse of [...]* to Questionnaire Q2, MVNOs dated 31 October 2013, Document ID 768, question
4R(<)a.sp0nse of [...]* to Questionnaire Q2, MVNOs dated 31 October 2013, Document ID 794, question
gZé [...]* response to Questionnaire Q2, MVNOs dated 31 October 2013, Document ID 794, question
é&tibzc;nses to Q2 to MVNOs and Branded Resellers dated 21 January 2014, question 32.
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current pressure on their financial results."*® Another respondent claims: "The
intention to compete in the retail market for mobile telecommunications services is
already pretty limited for Deutsche Telekom and VVodafone today. Both try to retain
high end customer prices through limiting access for alternative operator to
preliminary mobile services. Therefore we do not see the intention of the remaining
two other MNOs to increase price competition in a post-merger phase."**" Yet
another respondent explains that post-merger "[t]here is no need to react on price
aggressive steps of the smaller challengers. No challenging MNO exists."*%® Yet
another respondent explains that "[e]Jach MNO will have only 2 direct competitors
instead of 3. That could be expected to significantly reduce the need to compete, as
consumer choice is significantly restricted."%

Similarly, the majority of Branded Resellers who responded to the Commission's
Phase Il Market Investigation were of the view that the incentives of Deutsche
Telekom and Vodafone to compete would remain the same or decrease post-
transaction.

Contrary to the views of the majority of the respondents to the Market Investigation,
few respondents, including [...]* and [...]* believe that their incentive to compete
will increase post-transaction.*** The Commission considers that these responses
need to be seen in the context of [...]* and [...]* essentially not raising any concerns
about the proposed transaction other than concerns related to the spectrum
aggregation. Taking into account Deutsche Telekom's and VVodafone's support for in-
country consolidation in the European mobile telecommunications industry, which
appears to be based on the expectation of higher revenues, these positions are
actually not surprising. In fact, in a a recent interview, former Deutsche Telekom
CEO René Obermann explained: "The political attempt to keep the market highly
fragmented, to keep almost a ruinous competition in place, to intervene directly when
consumers don’t like certain price elements or parts of the proposition of the service
providers—all of that is a politically understandable reflex, but it’s dead wrong.
[Question:] So if you were gatekeeper, what would you do? [Answer:] First and
foremost, allow for consolidation within countries. In some of the smaller European
countries, for instance, we still have four mobile operators, even though the network
built out there is extremely expensive. So regulators should keep their hands out of it,
because there is huge and heavy competition already established. And they should
allow for intramarket consolidation and cross-European consolidation. In Europe, we
have hundreds of competitors, whereas in the U.S., you have only a few big
providers."*? In a conference call with investors, Nick Read, Chief Financial Officer
of Vodafone, praises the impact of market consolidation on prices in the Indian
market: "our average base was up 3%, quarter-over-quarter, and we are capturing
more of the minutes on our primary SIM, as the smaller players exit the market. So
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See Response of [...]* to Q2 to MVNOs and Branded Resellers dated 21 January 2014, Document 1D
1487, question 32.

See Response by [...]* to Q2 to MVNOs and Branded Resellers dated 21 January 2014, Document ID
1379, question 32.

See [...]* response to Q2 to MVNOs and Branded Resellers dated 21 January 2014, Document ID
1372, question 32.

See [...]* response to to Q2 to MVNOs and Branded Resellers dated 21 January 2014, Document 1D
1415, question 32.

See responses to Questionnaire Q3 to Branded Resellers dated 21 January 2014, question 32.

[...T%

See "René Obermaier's Industry Outlook 2014" dated 14 November 2013 in Bloomberg Business
Week.
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you are effectively getting consolidation. It has allowed us to harden pricing, so
pricing is up 6% quarter-over-quarter. And, of course, we have got the data revenue
growth at just under 50%, so structurally, you look at India, it looks very
favourable.” Against that background the Commission considers that Deutsche
Telekom's and VVodafone's responses on their incentives to compete post-transaction
are likely biased. In this context, the Notifying Party submits that not only MNOs but
also non-MNOs pursue a certain agenda in the context of these merger control
proceedings in that they intend to achieve wholesale access conditions which are far
above market standard. Therefore, there would not be any reason to consider the
statements of Deutsche Telekom and Vodafone as less reliable than those of other
operators. While respondents to the Commission's Market Investigation
questionnaires certainly provide answers from their specific business perspective, the
Commission is unaware of any public statements by non-MNO, which would compel
the Commission to consider their responses likely to be biased as well.

Internal documents. The Commission observes that a number of internal documents
from the Parties clearly support the conclusion that, as a result of the proposed
transaction, competition will be significantly reduced in the German mobile retail
market. Indeed, in internal documents, the Notifying Party takes the view that the
competitive pressure will decrease following a merger between Telefonica and E-
Plus.

In spring/summer 2012, Telefonica already contemplated [...]*. While the [...]* was
abandoned at the time [...]"‘,413 several internal assessments of the benefits of [...]*
were undertaken. One of the recurrent themes in those assessments consists in the
expected [...]* resulting from the reduction of four to three MNOs in Germany and
the [...]*. Telefonica expected this [...]* to lead to a [...]* in the German retail
mobile communication markets and a [...]* against the trend of [...]*, which
characterised the German mobile communication sector during recent years.

In a presentation dated 26 April 2012, which was prepared for a kick-off meeting on
that day between representatives of the management of Telefonica and [...]%,* the
Notifying Party takes the view that a [...]*."*"® In the same presentation, a
comparison is drawn between, on the one hand, [...]* and, on the other hand, [...]*.

Interestingly, the Notifying Party takes the view that [...]*."*°

Following the kick-off meeting on [...]*, sent a word document that [...]* during the
kick-off meeting to [...]*.**” Under the heading [...]*, the document includes inter
alia: [...]***® For that reason, it appears that the issue of [...]* resulting from a
merger between E-Plus and Telefonica was part of the substantial discussions during
the kick-off meeting on [...]* and that participants had a common view on this [...]*.

In a presentation dated [...]* which was prepared by Telefonica's Strategy
department probably for a follow-up work-shop to the initial kick-off meeting of
[...]*,*"° Telefonica repeats the statements referred to in recitals (544) to (546) of this
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See Telefdnica's response to the Commission's RFI No 9 dated 24 January 2014, Document ID 1581

question 3.
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See [...]*presentation dated[...]*Document ID 991-16379, slide 3.
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Decision.*?°

post-merger, the [...]*, which is further explained as follows: [...]

Furthermore, under the heading [...]*, Telefonica takes the view that
% n42l

In another presentation dated 5 June 2012 [...]* which was possibly 2prepared for a
[...]* scheduled to be held on [...]* to discuss the progress on [...]*,** the Notifying
Party repeats that a merger with E-Plus will lead to the [...]*."***

In its response to the Statement of Objections, the Notifying Party essentially submits
that the documents referred to in recitals (544) to (547) which relate to Project Dylan
and Project Flower stem from spring/summer 2012 and are at present approximately
two years old. Therefore, they do not reflect the most recent market developments in
2013, including the shift towards a data centric world, and the fact that E-Plus
competitive strength has significantly faded away during the past two years. While
E-Plus' yourfone tariff constituted the most aggressive offer in spring 2012, other
operators offered lower tariffs later on. Hence, any statements contained in
Telefonica documents of 2012 are to be considered outdated and do not reflect
Telefonica's view of the likely impact of the proposed transaction on the German
retail market for mobile telecommunications services. As regards that argumentation,
the Commission firstly refers to its finding that E-Plus currently must continue to be
considered as an important competitive force and will remain so in the future (see
recital (320)). Therefore, the Commission considers that it is not possible to
disregard the statements made in those documents relating to Project Dylan and
Project Flower on the basis that E-Plus' role in the German market has considerably
changed since 2012. This view is supported by the fact that even in an internal
document of [...]*, Telefonica still considered E-Plus to be [...]*, see recital (391).

The theme of [...]* can also be found in more recent Telefonica documents.

An internal document of [...]* reflects Telefonica's conviction that in the case of
[...]*, a[...]*. In an update prepared for the [...]* of the Telefonica group®* held in
[...]*, Telefonica states: [...]***® However, in the same document, Telefénica
foresees [...]* of this strategy [...]*.*°As regards that document, Telefénica submits
that it has revised its view on E-Plus' role with respect to 4G services in the
meantime and puts forward that due to the fact that E-Plus had a negative cash flow
in 2013, it is heavily constrained in pursuing any “challenger” role in the data centric
world. Again, the Commission does not share Telefénica's view on E-Plus role in the
"data centric world." However, the Commission notes that Telefonica's
argumentation implies that the proposed transaction would lead to "market repair”, if
E-Plus were still to be considered as a challenger today. This corresponds to the
Commission's interpretation of Telefénica's internal documents given that the
Commission considers that E-Plus is, and is likely to likely remain an important
competitive force on the German retail market for mobile telecommunications
services.

Furthermore, the incentives of the rivals to increase prices after the merger are also
illustrated in the quantitative analysis in Section 6.3.1.7, where the UPP framework
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See Presentation [...]*dated [...]¥*Document ID 991-12163, p. 3 and 6.

See Presentation [...]*dated [...]*Document ID 991-12163, p. 8.
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See presentation " dated [...]*Document ID 991-17261, slide 1.
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extends the standard UPP assessment by taking into account rivals' reactions in
accordance with the Horizontal Merger Guidelines, in particular paragraph 24 of
those Guidelines.

The Commission considers that both Deutsche Telekom and VVodafone would benefit
from the fact that E-Plus, the most price aggressive player in the retail mobile
communication market will be eliminated post-transaction and the current four-
player market will be reduced to a three-player market. Therefore, in an environment
with less competitive pressure, it is likely that Deutsche Telekom's and VVodafone's
incentive to compete aggressively will also be reduced.*” The Commission therefore
considers that it is likely that the merged entity and the rivals would have less
incentive to compete after the merger.

In addition, the Commission considers that both Deutsche Telekom and Vodafone
have very extensive and well established customer bases, which provide the vast
majority of their revenues. Accordingly, these operators are more likely to be
focussed on customer retention rather than on customer acquisition. When assessing
whether it is more profitable to decrease prices in order to acquire new customers
from the merged entity, these undertakings are likely to also take into account the
risk of reducing overall profits through the extension of lower tariffs, offered to new
customers, to their established customer base. In this context, the Notifying Party
submits that the Commission's view that operators with a large customer base are
more likely to focus on retention of these customers than on acquisition of new
customers is not supported by economic theory.*?® The Commission disagrees with
the Notifying Party as set out in rectitals (462) to (469).

A report prepared by the Boston Consulting Group for the European
Telecommunications Network Operators' Association (whose members include,
among others, Deutsche Telekom, Telefonica and KPN) points out that mergers in
the mobile telecommunication sector might result in short-term price increases. In
the case of a hypothetical four to three merger taking place in a typical four-player
mobile communication market within Europe with one MNO holding a market share
of 40%, the second MNO holding a market share of 30%, and the two smaller MNOs
holding market shares of respectively 20 and 10%, the report predicts a price
increase of 6% post-transaction.*%°

In that regard, it is not surprising that neither [...]* nor [...]* have opposed the
proposed transaction as such. On the contrary, [...]* warned that it "must be feared
that the EU-Commission's repeated negative assessment of an in-country merger will
delay, if not even prevent a faster broadband infrastructure roll-out throughout
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It is unlikely that non-merging parties have the necessary incentives to offset the price increases after
the merger (see Case No COMP/M.6570 — UPS / TNT Express, Case No COMP/M.6471 —
Outokumpu/INOXUM, Case No COMP/M.6576 —Munskjo/Ahlstrom.

A similar view is expressed by [...]*, which submits that the dynamic effect theory is based on two
incompatible assumptions, namely the presence of switching costs and the absence of price
discrimination (Document ID 3838). The Commission disagrees with this argument. As it is mentioned
in recital (468), there are significant switching costs for the existing subscribers (due to the existence of
minimum contract duration for example), at least in the short term. The presence of these switching
costs is compatible with the ability by customers to switch to new and cheaper tariffs available in the
market, over a medium term timescale.

See "Reforming Europe's Telecoms Regulation to enable the Digital Single Market" published in July
2013 by European Telecommunications Network Operators‘ Association with permission of The
Boston Consulting Group, Inc., p. 44 and 45, Document ID 4138.
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Europe".*® Rather, these players have argued [...]* against remedies concerning

wholesale access conditions.*!

In the Response to the Statement of Objections, the Notifying Party also submitted a
price concentration study to explore the relationship between concentration and
prices for mobile services.** Based on the results of the price concentration study,
the Notifying Party argues that there is no robust indication that higher concentration
would lead to higher prices. The Notifying Party argues that there might even be a
negative relationship between concentration and prices. In this context, the
Commission considers that the study on price concentration submitted by the
Notifying Party contains certain methodological shortcomings.

The study referred to in recital (556) uses econometric analysis of cross-country
panel data to assess whether the number of MNOs competing in a national retail
market for mobile telecommunications services influences prices (measured by the
ARPU and also by price per minute). The Notifying Party emphasises that price-
concentration studies need to be undertaken with extreme care, especially in the
telecom industry, as data sources differ regarding essential inputs, such as the proxy
for prices, lack of measures for essential control variable (that is to say, the usage,
quality, regulations etc.). The Notifying Party argues that its best effort however, to
overcome those difficulties enables to conclude that “overall, our results strongly
suggest that there is no robust indication for a positive relationship between
concentration and prices. To the contrary, our results weakly suggest that there may
even be a negative relationship between concentration and prices."

In the Commission's view, a price concentration analysis across several different
markets generally, in itself, is not sufficient to make a firm conclusion on the effect
of consolidation in a specific market. This is because the analysis does not directly
address the actual guestion of interest (that is to say, the competitive effects of the
actual merger) and it may indicate only the correlation but not necessarily causation
between prices and market structure. Indeed, such studies are criticised due to the
fact that, although there may be a link between market structure and prices (that is a
correlation), this link is not causal if other relevant factors (for example, demand,
costs) affecting market structure and prices are not properly taken into account in the
econometric model.*** In this particular case the analysis conflates the effect of
pieces of entries and of mergers. The implicit assumption that the effect of a small
scale entry is similar to the effect of a merger recuding the number of players in a
market from four to three is questionable. Moreover, the Commission considers that
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Comments of [...]* on the Commitments offered by Telefonica Deutschland, Document ID 3184, p. 4.
See for example Comments of [...]* on the Commitments offered by Telefonica Deutschland,
Document ID 3184, [...]* Response to the Telefonica Remedies in Case No COMP/ M.7018 Telefonica
Deutschland/ E-Plus dated 23 April 2014, Document ID 3350, [...]* Comments on the Statement of
Objections, Document ID 3459.

Document 1D2256, "Price-concentration study on the European mobile telecommunication markets," 11
March 2014.

For example, a high (respectively low) demand will result in high (respectively low) prices and also in a
large (respectively small) number of active firms. In this Case, there will be a positive link (that is to
say, a positive correlation) between prices and the number of firms, but this positive correlation is due
to a variation of demands across markets. That is to say, a market with a high demand will be
characterized by high prices and a high number of firms, and a market with a low demand will be
characterised by low prices, and a low number of firms. However, this does not imply that a lower
number of firms causes lower prices, since the correlation (that is to say, the link) is driven by demand
factors. Therefore, the correlation between prices and number of firms cannot be interpreted as a causal
link that a higher (respectively lower) number of firms leads to higher (respectively lower) prices.
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the Notifying Party results are at best inconclusive and with small modifications can
be reversed.*** Similar considerations would also apply to the studies on the
correlation of price and concentration quoted in the Statement of Objections.
Therefore, the Commission considers it to be appropriate not to rely on any of those
studies, including the study submitted by the Notifying Party.

The Commission disagrees with the Notifying Party's argument that the merged
entity will increase competition in the [...]* segment of the market and hence
Deutsche Telekom and Vodafone will have an incentive to compete aggressively in
this segment and further reposition their offerings into the [...]* segment of the
market. As set out in recitals (489) to (494) of this Decision, the internal documents
of the Notifying party do not support the alleged strategy to [...]*. Moreover, as set
out in section 6.3.1.6, non-MNOs, which are dependent on wholesale conditions
granted by MNOs, will lack the ability to compete aggressively and thereby motivate
Deutsche Telekom and VVodafone to counter possible price increases.

In light of the reasons referred to in recitals (559) to (529), the Commission considers
that the other MNOs are not likely to have a strong incentive to compete aggressively
on price after the proposed transaction. On the contrary, it is likely that these MNOs
will increase prices as a reaction to price increases of the merged entity.

Likely reaction of competing MVNOs, Service Providers and Branded Resellers

As already set out in Section 6.2.4, market players other than the four MNOs offer
mobile telecommunications services to their customers. While MVVNOs and Service
Providers offer these services in their own name, Branded Resellers sell tariffs under
their own brand but in the name of the respective MNO. As will be shown in recitals
(562) to (676), neither MVVNOs and Service Providers nor Branded Resellers are at
present, or will be after the proposed transaction, able to compete with MNOs in the
retail market for mobile telecommunications services in the same way as an MNO.
As a result, the competitive constraint exercised by these players post the proposed
transaction will not be such to compensate for the loss of competition due to the
elimination of each of the Parties.

434

In particular, the Commission considers that the price concentration study submitted by E.CA contains
from the following shortcomings. First, although the study uses several different data sources the results
significantly differ from one dataset to another. Second, the price concentration study uses the number
of MNOs with a market share above 1%. There is no clear justification why only these MNOs should be
considered as new MNO-entrant could significantly impact the market prices even before reaching a 1%
market share. Using the actual MNO numbers significantly changes the results and indicates a stronger
negative correlation between MNO numbers and price levels. Third, in the simplest specification even
the Notifying Party' study finds a significant negative correlation (that is to say lower number of MNO's
or higher HHI indices are correlated with significantly higher prices). It is only when a linear time trend
and a variable that controls for the mean capital expenditure ("CAPEX") are added, that the relationship
becomes insignificant. There is no clear justification why a linear time trend should be used instead of a
more flexible specification (for example time dummies). Moreover, the CAPEX variable used is likely
to be correlated with the number of networks in each country and therefore with the number of MNO.
Therefore, these individual parameters of multicollinear variables are likely to be biased and cannot be
interpreted separately. Fourth, the study does not differentiate between mergers and small scale entry
and therefore it is likely to underestimate the effect of the change in market structure. Fifth, endogeneity
could generally bias the results. The entry and merger events, minute of use per user, fix broadband
penetration and the mobile broadband share are likely to be endogenous variables (for example entry
occurs in places where it is the most profitable, usage is higher in countries with lower relative prices,
etc.) which could bias the results. In summary, the Commission does not consider the price
concentration study submitted as being sufficiently robust to be reliable.
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MVNOs and Service Providers
Notifying Party's view

In the Form CO, the Notifying Party claims that all MVNOSs and Service Providers
will have a strong incentive to compete post-transaction. It argues that many of these
players have the strategy to compete on prices. Furthermore, according to the
Notifying Party, the shrinking pre-paid market will strongly motivate MVNOs and
Service Providers to fiercely compete in the pre-paid segment.

In its Reply to the Article 6(1)(c) Decision, the Notifying Party further argues that
MNOs are obliged to grant access to Service Providers on several legal grounds.
Therefore, the potential termination of the Service Provider Obligation would not
affect the ability of Service Providers to compete.*®* Moreover, taking the market
shares in the wholesale market into account, the Notifying Party states that the
Parties do not, in any way, play a decisive role in the wholesale market and that the
respective complaints of the Service Providers are simply aimed at using the
proposed transaction as a means to get access to the 4G network of the Parties. With
regard to Service Providers, the Notifying Party concludes that the merged entity will
continue to have incentives to grant competitive wholesale conditions and that the
Notifying Party already currently grants wholesale access to its 2G network without
being subject to a Service Provider Obligation. According to the Notifying Party's
reply to the part of the Article 6(1)(c) Decision dealing with the wholesale market,
the merged entity will have the incentive to monetize its enhanced network quality as
well as to exploit the newly gained economies of scale, while the incentives of
Deutsche Telekom and Vodafone will not be affected by the proposed transaction.**®

Concerning the incentive to compete, the Notifying Party underlines that MVNOs
and Service Providers will have the incentive to continue to compete aggressively.
Even if MNOs were to restrict access to 4G services, this would only give an
incentive to these players to compete more aggressively on 2G/3G services.

In the Reply to the Statement of Objections, the Notifying Party generally points out
that the German retail market for mobile telecommunications services is
characterised by the highest share of MVVNOs/ Service Providers/ Branded Resellers
in Europe, that the market share of non-MNO is growing and that the leading Service
Providers achieve better financial results than the Parties. In order to demonstrate
that Service Providers are able to switch customers to other MNOs, the Notifying
Party argues that Drillisch was able to switch [...]*customers from Deutsche
Telekom to Telefonica between Q4/2011 and Q2/2012. The Notifying Party further
refers to statements of MVNOs and Service Providers during the Market
Investigation and to the minutes of meetings of the Commission with Freenet and
1&1 to argue that these market players are able to compete with MNOs.

Moreover, the Notifying Party raises counter-arguments to the reasoning of the
Commission in the Statement of Objections that will be addressed in the the
assessment set fourth in recitals (567) to (632). As regards access to LTE, the
Notifying Party mentions that Drillisch is offering its customers the possibility to
surf with up to 100Mbit/s under the brand PremiumSIM.

435
436

See recitals (197) to (205) for a description of these legal grounds.
Paragraphs 454 and 457 of the Reply to the Article 6(1)(c) Decision.
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Commission’s assessment

The Commission does not consider that MVVNOs and Service Providers are able to
exercise the same degree of competitive pressure as that which is exercised by
MNOs mainly because of their dependency on wholesale conditions. They are,
therefore, unable to effectively constrain the competitive behaviour of MNOs on the
retail market at present and would be unlikely to be able to do so in the future should
the proposed transaction take place. As explained in more detail in recitals (627) to
(629). The Commission considers that the proposed transaction will make it even
more difficult for non-MNOs to compete on the German retail market for mobile
telecommunications services and therefore their ability to compete with MNOs will
be even more limited. These concerns are compounded by the uncertain future of the
Service Provider Obligation in Germany.

Moreover, the Commission considers that MVVNOs and Service Providers have fewer
incentives to compete than MNOs. MVNOs, Service Providers and Branded
Resellers have very low fixed costs in contrast with MNOs. This ensues from the fact
that, as opposed to MNOs, they have very limited (if any) network investment costs
and the main cost of their operations is the cost of network access, which is typically
variable in nature. This, in turn, means that these operators have fewer incentives to
aggressively compete for new customers than an MNO that has to recover its higher
fixed cost. For the same reason, non-MNQOs have a much weaker commitment to stay
in the market, as they do not have to recoup any significant investments and could
therefore exit the market and/ or stop their operations quite easily.

Inability of non-MNOs to compete based on current market conditions

The Commission's finding concerning the limited ability of non-MNOs to effectively
compete with MNOs based on today's market conditions is supported by the data
gathered during the Market Investigation and by the Parties' internal documents.

The main reason for this finding is the dependency on wholesale conditions. As
MVNOs and Service Providers do not own and operate the necessary network
infrastructure to produce retail mobile communication services, they are dependent
on wholesale access and the respective conditions granted by MNOs.

In the Phase | Market Investigation, as well as in the Phase 1l Market Investigation,
several MVVNOs and Service Providers replied that they are not able to exercise the
same competitive pressure as an MNO due to their dependency on wholesale
conditions or MNOs in general.**

[...]*, gave the following answer as to the question concerning the extent to which
Service Providers are able to compete with MNOs:

"We believe that none of these are full-fledged competitors of the German
MNO as all of them are strongly depending on MNO services and terms &
conditions. They are only able to compete as long as there are MNO with
aggressive wholesale strategies.

437

EN

See responses to Questionnaire Q2 to MVNOs dated 31. October 2013, question 50 and to
Questionnaire Q2 to MVVNOs dated 20. January 2014, questions 33.1 to 33.3.
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The main competitive pressure of service providers results from their catalyst
function. Service providers are amplifying the effects of the competitive
pressure created by Telefénica and E-Plus."**®

[...]* explained:

"Service provider have a very limited power to compete with MNOs. They
purchase their preliminary services on a retail minus basis from their MNO.
Thats why their pricing power is very low as long as they won't sell their
services below wholesale prices."**

During meetings with large MVNOs/ Service Providers, these market players
indicated to the Commission that their ability to compete with MNOs largely depend
on the wholesale conditions granted to them.**°

Other MVVNOs/ Service Providers also indicated this constraint in their replies to the
Market Investigation. [...]*, for example, states that

"MVNOs and Service Providers can only compete with MNOs to the extent the
MNOQOs allow them to compete". [...] As the MNOs determine the cost for
wholesale access they indirectly set the price range within which MVNOs and
Service Providers can compete — amongst themselves but also with the MNO's
brands downstream on the retail market."***

Similarly, [...]* argues that:

"The market is ultimately ruled by the MNOs. MNQOs support Service Providers
and MVNOs only to the extent necessary for them to compete against other
MNOs, but not in segments where the MNO itself feels strong enough. If there is
less incentive for the MNOs to compete under current regulation they will be able
to reduce also the (already weak) competitive pressure from MVNQOs and Service
Providers."**?

[...]* explains that:

"MVNOs and Service Providers have limited ability to exert pressure on
MVNOs because wholesale pricing and network features (e.g. services) are
controlled by the MNOs themselves. Competing on price is difficult because
all MVVNO needs to make a margin on the wholesale price that the MNO sells
the service at. Competing on services is very difficult, as networks decide when
features will become available."**

In particular regarding MVNOs' ability to compete, [...]* lists a number of
restrictions that can be implied upon an MVNO by an MNO:

o "Restrictions in the technologies offered (e.g., only 2G and no 3G or 4G)
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See [...]* response to Questionnaire Q2 to MVNOs dated 31. October 2013, Document ID 1453,
question 46.2.

See [...]* response to Questionnaire Q2 to MVNOs dated 31. October 2013, Document ID 1457,
question 46.2.

See minutes of the meeting with [...]* on 15 January 2014; see slide 19 of the presentation attached to
the minutes of the meeting with Freenet on 14 January 2014.

See [...]* response to Questionnaire Q2 to MVNOs dated 20 January 2014, question 33.1.

See [...]* response to Questionnaire Q2 to MVNOs dated 20 January 2014, Document ID 1487,
question 33.1.

See [...]* response to Questionnaire Q2 to MVNOs dated 20 January 2014, Document ID 1415,
question 33.1.
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o Restrictions and limitations on the segments the MVVNO can market its services
(in case of OnePhone these segments are limited to business customers only
that want an FMX solution.)

o Restriction on the retail tariff plans that the MVVNO can offer (usually imposed
via the wholesale prices, volume commitments or technical restrictions);

o Price squeeze practices (wholesale price higher than the retail rates of the
network operator, free minutes offered by the network operator while the
MVNO has to pay every minute);

o Long delays in adjusting wholesale prices to market pricedowns;

o VVolume commitments to prevent the MVVNO from using or moving to another
network operator;

o Exclusivity provisions preventing the MVNO from using several network
operators at once;

o Long lead-times to connect the MVNO or make technical changes required by
the MVNO;

o Financial guarantees demanded from the MVNO,;

o Operational and technical restrictions are often used during the term of an
MVNO agreement to restrict or discipline an MVNO that becomes too
successful or aggressive."***

[...]* also states that "in markets with declining prices, the MNO is in the position to
hold back price reductions or structure price reductions in a way that limits
effectively the MVNO in competing with an MNO".

In light of these statements made in the course of the Market Investigation, the
Commission considers that the MVNOs' and Service Providers' dependency on
wholesale conditions essentially relates to (i) wholesale pricing, (ii) the type of
services and technologies (2G/3G/4G), including speed classes for the transmission
of mobile data to which wholesale access is granted, as well as the (iii) the design of
retail offers that MVNOs and Service Providers can offer under their wholesale
agreements.

As to the wholesale pricing, the Commission considers that, regardless of the way to
determine the wholesale prices (for example, retail-minus, revenue-sharing or price-
per-unit), the retail pricing of MVVNOs and Service Providers on the retail supply side
largely depends on the wholesale pricing with MVVNOs and Service Providers on the
demand side.

The dependency is the strongest in the case of a retail-minus price arrangement,
which is the most widespread access model in Germany. According to this model,
the Service Provider purchases wholesale access for prices, which are set on the basis
of the retail prices of an MNO tariff for end-customers minus a fixed percentage. If
wholesale prices are calculated by a percentage reduction of the MNQO's own retail
prices, the price aggressiveness of an MNO will have an immediate impact on the
ability of Service Providers to compete with (other) MNOs. Furthermore, the MNO
also controls the percentage reduction amount. As Service Providers agree on the
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See [...]* response to Questionnaire Q2 to MVNOs dated 20 January 2014, Document ID 1487,
question 34.
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applicable percentage amount for each new tariff, an MNO will be able to further
decrease the competitive pressure of any Service Provider by reducing the wholesale
discount compared to its own retail price for new tariffs over a certain period of time.
The Notifying Party seems to agree that under the retail-minus pricing model the
ability to compete depends on the wholesale conditions.**

But under revenue-sharing or price-per-unit wholesale agreements, MNOs would
also be able to influence the competitive pressure exercised by MVVNOs and Service
Providers in several ways. First, MNOs could simply "freeze" the current price level
by not renegotiating prices. If such reductions are denied or considerably delayed,
the competitive pressure of MVNOs and Service Providers will be reduced. Second,
MNOs would be able to influence the competitive behaviour of MVVNOs and Service
Providers under a price-per-minute or revenue-sharing model by the setting of certain
bonus payments. [...]*Third, at the end of the term of wholesale agreements with
non-MNOs that are currently in force, MNOs can in any case raise the demanded
wholesale prices.

As to the type of services and technologies (2G/3G/4G) including different speed
classes for mobile data transmission, the Commission found that MNOs are able to
exercise control over the competitive pressure of MVNOSs and Service Providers by
controlling the services and technologies they grant them access to. Recent evidence
of this type of control is the refusal by MNOs to allow MVNOs and Service
Providers to offer tariffs that include LTE (other than re-selling the MNOs' own LTE
tariffs).

Deutsche Telekom, Vodafone and Telefonica do not grant wholesale access to their
LTE services other than for the resale of their own LTE tariffs. On the basis of the
data gathered during the Market Investigation, no MVNO or Service Provider is
currently able to offer 4G services to its customers under its own tariffs.**® Indeed,
other than reselling original MNO tariffs, even the largest MVNOs/ Service
Providers have not been able to negotiate wholesale access to 4G services.*’ In
meetings with the Commission, both [...]* and [...]* addressed their concerns
regarding a potential coordinated refusal of access to 4G service.**®

According to internal documents of the Notifying Party, this [...]* is based on a
[...]%:
"The current entry price for LTE is set at 40€ and we will protect this entry
level by not giving LTE proactively to other brands or our wholesale partners.

Thanks to LTE we will be able to target even more data centric customer
segments and reduce our churn because we lack 3G coverage."**

In another presentation, the [...]*, that means the turning into profit, of 3G data in
the past is described as a [...]* of the industry that has to be done [...]* with 4G.*°
What exactly has to be done [...]*, includes among others, the following:
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Reply to the Article 6(1)(c) Decision, paragraph 43.

See responses to Questionnaire Q2, MVNOs dated 20. January 2014, questions 59 and 59.2.

See minutes of the meeting with [...]* on 15 January 2014; see minutes of the meeting with [...]* on 14
January 2014; see minutes of the meeting with [...]* on 21 January 2014.

See minutes of the meeting with [...]* on 14 January 2014; see minutes of the meeting with [...]* on 21
January 2014.

See the Presentation [...]*" dated [...]* Document ID 991-11204, p. 16.

See the Presentation [...]*dated [...]*Document ID 991-10868, p. 37.
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[...]*In the presentation referred to in recital (587) of this Decision, the Notifying
Party further distinguishes two options: [...]*.*** The first option is described as
having a [...]*. The graphical box of the second option has attached to it a note
stating [...]*.

The Notifying Party claims that that document is of no evidential value as it "only
discusses options and different scenarios but does not give indications whether
Telefénica internally decided to pursue a strategy to [...]*.** The Notifying Party, in
particular, points out that one option discussed in the document is [...]*. While it is
true that the document only presents options, the outcome can obviously be seen in
the market: no non-MNO offers LTE tariffs other than reselling MNO tariffs.

Not becoming a [...]* is also in line with the recommendations of Telefonica’s

internal documents. The effects of the two scenario are described as follows:**

The presentation referred to in recital (590) of this Decision concludes that in 2015
Telefonica will lose [...]* of its service revenues in the [...]* scenario compared to
the [...]* scenario.®** Therefore that presentation recommends [...]* (emphasis in the
original).**®

Regarding the behaviour of other competitors, the presentation referred to in recital
(590) of this Decision further shows [...]**°, [...].

The presentation referred to in recital (590) of this Decision also explains that
[ ]* 457[ ]* 458[ ]* 459[ ]* 460

A presentation on data monetization dated [...]* summarises the [...]* as follows*®*:

See Presentation [...]*dated [...]*Document ID 991-10868, p. 39.
Reply to Statement of Objections, paragraph 538.

Presentation [...]*from [...]*Document ID 991-13597, p. 11.
Presentation [...]*from [...]*Document ID 991-13597, p. 14.
Presentation [...]*from [...]*Document ID 991-13597, p. 17.

See the Presentation [...]* dated [...]*, Document ID 991-10868, p. 40.
See the Presentation [...]* dated [...]*, Document ID 991-10868, p. 40.

See the Presentation [...]* dated [...]*, Document ID 991-10868, p. 40.
See the Presentation [...]* dated [...]*, Document ID 991-10868, p. 40.
See the Presentation [...]* dated [...]*, Document ID 991-10868, p. 40.
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Data Dos

Data Don"ts

Leverage LTE to monetize data
Keep premium on LTE and

Avoid repeat of 3G data shortfalls
No LTE for non-core brands

differentiate 3G and LTE data

Leverage LTE as core-brand
product and key differentiator

No repeat of aggressive and
unspecific pricing of 3G

Change mindset: Data as scarce good,
priced accordingly

No giving-in to short-term gains
compromising data

Strongly manage €/GB price monetization

Limit 'free’ data (e.g., overusage) No more data as “free give-away"

No return to real flatrates

Tailor offers to demand and introduce
new data dimensions

Defocus product development and
marketing plans for non-data

Leverage offers tailored to usage monetization levers

Monetize new data dimensions
Push data and LTE penetration

According to the presentation referred to in recital (594) and other recent
presentations, the Notifying Party further considers [.. e

The intention referred to in recital (595) [...]*seems to be followed by the other
MNOs as well. The Notifying Party estimated in its presentation on LTE in the
wholesale market that [...]*. However, it seems that [...]* was willing to give up the
exclusive relationship with [...]* in order to protect the advantage of LTE for its core
brands. [...]* *®® As already mentioned in recital (591), [...]*.*®* The only MNO that
is currently willing to include its (future) LTE network in wholesale agreements is E-
Plus.

According to the strategy of the Notifying Party, that [...]* of [...]* will weaken the
position of these players.*®®

The Notifying Party seems to already have further plans that go beyond the
competitive advantage described in recitals (596) and (597). In a presentation called
[...]* dated [...]*, it is said that the [...]*.*®® According to that presentation, such a
[...]*. In the [...]* during the period from [...]*, called [...]*, the Notifying Party
aims, among other things, to [...]*, to engage in [...]* and to [...]*. In the [...]*
during the period from [...]*, called [...]*, the Notifying Party plans to [...]* and to
[...]*. In the [...]* during the period from [...]*, called [...]*, the Notifying Party
will then [...]* and [...]*.

See "[...]*" dated [...]* Document ID 990-5245, page 14.

See "[...]*" dated [...]*, Document ID 990-5245, page 3; see "[...]*" dated [...]*, Document ID 990-
8072, page 5; see "[...]*" dated [...]*, Document ID 995-8276, p. 3; see "[...]*" dated [...]*, Document
ID 991-10981, page 10; and see ""[...]*" dated [...]*, Document ID 995-7905, p. 14.

[...]*

Presentation "[...]*" from [...]*, Document ID 991-13597, p. 17.

See [...]*dated [...]*, Document ID 991-16676: [...]*.
See page 6 of Document ID 988-2812.
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(599)

(600)

(601)

(602)

The presentation referred to in recital (598) does not explain in more detail what the
Notifying Party plans, in particular, during the [...]*. However, the intent to [...]*
and to [...]* from [...]* onwards puts into context the claim of the Notifying Party in
its Reply to the Article 6(1)(c) Decision that "non MNOs would in the future still
have the ability to compete [in the low-value segment] at least for a high number of

years (until 2G/3G is replaced)".**’

The Commission further notes that if a "paradigm shift from voice to data" is
currently occurring or will occur in the near future, as suggested by the Notifying
Party’®®, such change will provide additional opportunities for MNOs to deny
MVNOs and Service Providers access to their future technologies addressing such
changed demand. According to the Notifying Party, MNOs must continually invest
in mobile technology and spectrum during the coming years "to efficiently meet
increasing customer demand"*®. The Notifying Party estimates that due to such
investments, the maximum speed will increase to approximately [...]*while, at the
same time, the cost per MB will decrease considerably.*”® Both trends work to the
disadvantage of MVNOs and Service Providers. Their wholesale access conditions,
as agreed in any given point in time, reflect the market conditions at that time. They
depend on MNOs to include additional technologies or to decrease prices in a way
that reflects, for example, the reduced cost per MB. In other words, the difficulties of
MVNOs and Service Providers to gain access to LTE that are described in this
Section are likely to arise again for each such new technology.

Moreover, the Commission notes that, MVVNOs and Service Providers are not able to
compete with their respective host MNOs on network infrastructure related
parameters of competition, such as network coverage and/or quality. However, in
this context, the Commission also acknowledges the argument of the Notifying Party
that MVNOs and Service Providers are able to compete on network quality by
applying a multi-sourcing strategy and offering tariffs on different host MNOs
networks. Indeed, the more successful MVNOs and Service Providers (namely
Freenet, 1&1 and Drillisch) apply such a multi-sourcing strategy and procure
wholesale access from several host MNOs. Smaller MVVNOs and Service Providers
have, however, not been able to apply multi-sourcing strategies.

The parameters of competition on which, according to the Reply to the Statement of
Objections, MVNOs and Service Providers can compete with MNOs fall short of
providing a competitive advantage to MNOs in particular since the vast majority of
them require or are facilitated by a larger customer base. For example, while
MVNOs and Service Providers may conclude their own agreements with mobile
device producers, they are unlikely to be able to negotiate better terms than an MNO.
The same holds true for providers of value added services such as game flats. In the
German market, only Freenet may have a market position to be an attractive
contractual partner to such third parties. But even Freenet faces disadvantages when
offering such services. MNOs are able to integrate a value added service into their
own tariff structure. Deutsche Telekom, for example, offers a music flat rate together
with Spotify GmbH. Customers booking such flat rates may stream music onto their

467
468

470

Reply to the Article 6(1)(c) Decision, paragraph 391.

See for example the presentation [...]*dated [...]*

See "The need for scale in an irreversible changed market environment™ dated 17 March 2014, page 13,
Document 1D 4160.

See "The need for scale in an irreversible changed market environment" dated 17 March 2014, page 13,
Document 1D 4160.
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(603)

(604)
(605)

(606)

(607)

(608)

mobile devices without using the data volume of their mobile tariff.*’* A Service
Provider is unable to make such an offer unless the host MNO carries out the
technical implementation required.

As to the design of retail offers that MVVNOs and Service Providers can offer under
their wholesale agreements, the Commission found that MNOs can exercise a strong
influence on their contractual wholesale partners and thereby limit their ability to
compete. In particular, the claim of the Notifying Party that the price-per-unit
wholesale model leaves the non-MNO total freedom in the design of its tariffs is
contradicted by the internal documents of the Notifying Party. According to an
internal email exchange, the Notifying Party considers itself able to [...]*:

"I would like to have a discussion on Monday in the Board what we can on the
latest drillisch offer with 3,95 Euro on Amazon for 100/100/500 MB. | guess
we all agree this is not helpful nor from a wholesale neither from a consumer
perspective. If you want my team can prepare a presentation with your team
together including stop of SIM delivery and other measures. Thoughts?".*"?

[ ]¥7

The Notifying Party claims in its Reply to the Statement of Objections that [...]*
decided not to ask for further actions to avoid the risk of [...]*.** However, that
email exchange shows that while MNOs would have the ability to [...]*, even if
MNOs might find it commercially unattractive to do so in the case of a few,
successful partners [...]*.

Furthermore, the Commission considers that the MVNOs and Service Providers'
dependency on the wholesale conditions granted to them is compounded by the fact
that the ability to switch existing customers to another host MNO of MVNOs and, in
particular, Service Providers is very limited as is the explicit or implicit threat of
switching. In the circumstances, the Commission does not share the Notifying Party's
view in the present case that the threat of "even potential switching constitutes an
appreciable constraint on MNOs wholesale policy."*"

MVNOs and, in particular, Service Providers face significant commercial,
contractual and technical challenges in the event that they would want to switch an
existing customer base to another MNO. These challenges are described in more
detail in recitals (825) to (829). They include the issuance of new SIM cards to each
customer and an individual request to transfer the existing mobile numbers to the
respective new SIM cards that needs to be signed by each customer individually. In
addition, many MNOs restrict the mass migration of customers or provide for
"farewell-fees".

The data gathered during the Market Investigation support the conclusion that
Service Providers are de facto unable to switch customers from one host MNO to
another one.*’®. According to [...]*, "[t]he only threat the MNO might face is the fact
that they would lose subscribers on the network if the MVNO would file for

471
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Document ID 4153.

See email by [...]* dated [...]*, Document ID 995-4561.

See email by [...]* dated [...]*, Document ID 995-4561.

See Reply to Statement of Objections, paragraph 527.

Reply to the Article 6(1)(c) Decision, paragraph 459.

See slide 17 of the presentation attached to the minutes of the meeting with Freenet on 14. January
2014; see One QSC's response to Questionnaire Q2, MVNOs dated 20 January 2014, question 33.1.
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(609)

(610)

(611)

(612)

bankruptcy in case they produce negative margin."*’’ [...]* explained in a meeting

with the Commission that "it is nearly impossible for Service Providers to change
Host MNO" because there is no way to port a large amount of numbers to another
network and thus an explicit request of every single end-customer would be
required.*’®

Contrary to what the Notifying Party suggest in its Reply to the Statement of
Objections, the response to the Market Investigation by [...]* according to which
there is "no impediment to switch™ does not relate to the ability of non-MNOs to
switch their customer base to a new MNO.*” [...]* made that statement in reply to
the question "Do customers find it easy to switch mobile telephony providers, for
example in terms of number portability or other factors?".**° [...]* considers that
there are no impediments for individual customers to switch to a new mobile service
provider. Therefore, that is a different issue.

Furthermore, the Commission does not share the Notifying Party's interpretation of
the submission of the Monopolkommission according to which the Monopol-
kommission considers the "switching of its host MNO as possible and very important
option for MVNOs/Service Providers and Branded Resellers" as mentioned by the
Notifying Party.*®! On page 6 of the submission of the Monopolkommission, cited by
the Notifying Party, the Monopolkommission expresses its concern that the option to
switch the host MNO is very important for the negotiating position of Branded
Resellers and that such a negotiating position will deteriorate significantly after the
proposed merger.*2

As regards the argument of the Notifying Party that Drillisch was able to migrate
one million customers from Deutsche Telekom to Telefonica between Q4/2011 and
Q2/2012, the Commission notes that that switch took place under very specific
circumstances that do not serve as a feasible blueprint on how Service Providers can
switch customers to a new host MNO. According to publicly available information,
those specific circumstances included a termination for cause of all contracts
between Drillisch and Deutsche Telekom by Deutsche Telekom, because of an
alleged fraudulent calculation of commissions for new contracts, filings by Deutsche
Telekom with public prosecutors to initiate criminal proceedings against Drillisch
because of the alleged frauds and also civil proceedings by Deutsche Telekom
against Drillisch claiming the repayment of several million euros in fees. Drillisch, in
turn, initiated civil proceedings against Deutsche Telekom raising counter claims and
made a filing with public prosecutors to initiate criminal proceedings against
Deutsche Telekom because of alleged market manipulation.

Against this background, Drillisch and Deutsche Telekom negotiated an agreement
to settle their respective claims referred to in recital (611) of this Decision.
According to an adhoc press release issued by Drillisch on 21 March 2012, the
settlement reached between Deutsche Telekom and Drillisch included specific
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478
479
480

481
482

See [...]* response to Questionnaire Q2, MVNOs dated 20 January 2014, Document ID 1487, question
57.

See slide 17 of the presentation attached to the minutes of the meeting with [...]* on 14 January 2014.
Reply to the Statement of Objections, paragraph 508.

See [...]* response to Questionnaire Q2 to MVNOs dated 31. October 2013, Document ID 572,
question 52.1

Reply to the Statement of Objections, paragraph 508.

See the opinion of the Monopolkommission "Stellungnahme der Monopolkommission zu
COMP/M.7018 — Telef6nica/E-Plus", Document ID 1685, p. 6.
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(613)

(614)

(615)

(616)

(617)

clauses to "ensure" the migration of some of Drillisch's customers that had been
using the network of Deutsche Telekom:

"Today, several companies of Drillisch Group ('Drillisch’) and Deutsche
Telekom AG and its subsidiary Telekom Deutschland GmbH (together
"Telekom') signed a settlement agreement.

The agreement settles a dispute that had led to the termination of contracts
between Telekom Deutschland GmbH and Drillisch Group as well as to legal
proceedings.

The agreement aims at ending all civil proceedings still pending between
Drillisch and Telekom. It further ensures a smooth takeover of customers still
using Telekom's mobile network and allows the remaining customers to
continue to use Telekom's network.

The agreement is still subject to several conditions, in particular the clearance
by the Bundeskartellamt (Federal Cartel Office)."*®®

Based on this information referred to in recitals (611) and (612), the Commission
deems the migration of customers from Deutsche Telekom to the Notifying Party by
Drillisch not as a convincing example that Service Providers are able to exercise
significant pressure on their host MNO by threatening to switch to another host
MNO. The Commission notes, however, that the Notifying Party failed to provide in
its Reply to the Statement of Objections any other example of a Service Provider
switching a considerable amount of existing customers to a new MNO.

The Notifying Party itself seems to regard the threat of migrating existing customers
to another MNO as rather low. According to an email by [...]*:

"If drillisch still plays the game between Voda and us and they are not credible
because by migrating customers away from us they need to invest into new
SIMs again and Voda is not matching our MVNO terms (double lose for them).

| think we have a very strong position”.*®

Contrary to the claim of the Notifying Party, the answer to that email referred to in
paragraph 532 of the Reply to the Statement of Objections does not prove that [...]*
is able to successfully threat to switch customers to [...]*. The opposite is true: the
email describes how [...]*. While the Notifying Party contends itself with stating that
[...]**®. It is obvious that [...]* still does not have wholesale access to LTE — more
than [...]* after that email exchange.

Certain Service Provider contracts even include an obligation on part of the Service
Provider to transfer all of its customers to the MNO after the termination of the
contract.*®® Such clauses are included, for example, in the Service Provider
agreements [...]**®" These clauses further increase the barriers faced by Service
Providers to switch host MNO.

Finally, the Commission considers that its finding that MVNOs and Service
Providers do not have the ability to compete on the same level as MNOs given their
dependency on wholesale access conditions is not contradicted by the general
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[...]*Document ID 4154.
See email by [...]* dated [...]*, Document ID 991-17534.

[..]*

See slide 18 of the presentation attached to the minutes of the meeting with [...]* on 14. January 2014.
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(618)

argument made by the Notifying Party concerning the degree of competitive pressure
exercised by MVNOs and Service Providers.*®®

Contrary to the argument of the Notifying Party, that the non-MNO share is growing,
the market share of Service Providers based on revenues has continually decreased
during recent years from 22.24% in 2001 to 16.36% in 2013. According to the
Bundesnetzagentur*®®, the service revenues of MNOs and Service Providers have
developed as shown in the following graph:
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(619)

The figures in the graph set out in recital (618) provide for the following market
shares:

Market Shares of

MNOs Service Provider
2001 77.76 22.24
2002 79.13 20.87
2003 80.29 19.71
2004 80.90 19.10
2005 82.28 17.72
2006 82.40 17.60
2007 81.49 18.51
2008 81.08 18.92
2009 81.44 18.56

488
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Reply to the Statement of Objections, paragraph 505 et seq.
Bundesnetzagentur, Téatigkeitsbericht Telekommunikation 2012/2013 dated December 2013, p. 348,
Document 1D 4140.
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2010 82.97 17.03

2011 84.72 15.28
2012 84.92 15.08
2013 83.64 16.36

Source: Commission based on data by Bundesnetzagentur

(620)

(621)

(622)

(623)

(624)

According to the numbers in the table set out in recital (619), the overall market
share of Service Providers based on revenues decreased each year in the period from
2001 to 2012 other than in 2007 and 2008. Overall, the market share declined from
more than 22% in 2001 to 15% in 2012. This market share in 2012 is roughly in line
with the Notifying Party's estimate according to which the MVNOs and Service
Providers had an overall market share based on revenues of 14.5% in 2012.
According to the data published by the Bundesnetzagentur and according to
estimates by the Notifying Party, the market share of non-MNOs increased in 2013.

Similarly, the overall market share of Service Providers based on subscribers also
decreased considerably. While Service Provider initially had almost the same market
share as MNOs, their share sunk to 38% at the end of 1997 and to 31% in March
1999.%° According to a report of the Monopolkommission, their market share further
decreased in the period from 2005 to 2012 from 25.3% to 20.6%.%”* The Notifying
Party estimates that the overall market share of MVNQOs and Service Providers,
based on subscribers, amounted to 18.1% in 2012 and to 18.2% in 2013.*%

The overall trend referred to in recitals (618) to (621) is mirrored in the customer
numbers of the largest Service Provider Freenet. In its annual reports, Freenet
reported 23.29 million customers in 2008, 18.94 million customers in 2009, 15.65
million customers in 2010, 15.19 million customers in 2011, 14.08 million customers
in 2012 and 13.29 million customers in 2013.

Overall, the figures referred to in recital (622) do not support the proposition that
MVNOs and Service Providers have been particularly successful in the German retail
market for mobile telecommunications services. While individual Service Providers
— most notably, United Internet AG with its brand 1&1 — have been able to grow
during the last few years, the overall market share of Service Providers in terms of
subscribers and in terms of revenue continually declines since the very early days of
mobile telephony in Germany.

For the same reason, the fact that the market share of non-MNOs in Germany is
higher than the market share of non-MNOs in many other Member States of the
European Union does not in itself prove that non-MNOs have a significant
competitive influence. As the figures referred to in recitals (618) to (621) show, the
overall market share of non-MNOs has decreased continually from 22.24% in 2001
to 16.36% in 2013.
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Kruse/ Haucap (Hrsg.), Mobilfunk zwischen Wettbewerb und Regulierung (2004), p. 178, Document
ID 4168.
Monopolkommission, Sondergutachten 61 - Telekommunikation 2011: Investitionsanreize starken,

Wettbewerb sichern, p. 62, Document ID 4171.

See Tables 17 and 18 set out in recital (226).
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(625)

(626)

(627)

(628)

(629)

With regard to the argument that the leading Service Providers achieved better EBIT
margins in 2013 than the Parties, the Commission notes that a comparison of EBIT
margins in one specific year provides no meaningful basis to assess the respective
market participants' ability to compete. First, and most important, a financial
performance indicator, such as the EBIT margin, is not a suitable measurement for
the competitive pressure exercised by the respective undertaking. Second, an
undertaking that reduces all marketing efforts or ceases to invest will achieve higher
EBIT margins at the expense of future business. Third, a comparison of other
financial indicators provides for different results. For example, in 2013 the EBITDA
margin of Freenet amounted to 11.2%**, the EBITDA margin of Drillisch amounted
to 24.4%"* and the EBITDA margin of the access segment of United Internet AG
amounted to 13.7%*®, while E-Plus achieved an EBITDA margin of 30.1%"° in
2013 and the Notifying Party an operating income before depreciation and
amortization ("OIBDA") margin of 25.2%.%%’

Based on the matters referred to in recitals (567) to (625), the Commission considers
that MVVNOs and Service Providers are unable to compete in the same way as MNOs
in the German retail market for mobile telecommunications services. This is mainly
because of the dependency of wholesale partners on MNOs (access conditions and
inability to switch).

Even greater inability to compete based on post-merger market conditions

Due to the dependency of MVNOs and Service Providers on wholesale conditions,
the ability of MVVNOs and Service Providers to compete on the German retail market
mobile telecommunications services strongly depends on the competition between
MNOs on the wholesale market. Post the proposed transaction, the ability of
MVNOs and Service Providers to compete with MNO would further be decreased
for the reasons outlined in more detail in Section 6.4.2.

It should also be noted that the fact that the Commission leaves the question open in
this Decision as to whether or not the proposed transaction is likely to give rise to a
significant impediment of effective competition on the wholesale market, does not
undermine the conclusion that the proposed transaction, if anything, will worsen the
competitive conditions on this market and therefore further reduce the MVNOs' and
Service Providers' ability to compete on this market.

Therefore, contrary to the argument of the Notifying Party in the Reply to the Article
6(1)(c) Decision, the current share of the Parties in the wholesale market does not
demonstrate “that the merger will not bring about any significant change to the
market for access and call origination"*®, the Commission finds that a consolidation
of MNOs will further deteriorate the already limited ability of MVVNOs and Service
Providers to compete in the retail market.
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Based on revenue of EUR 3,193.3 million and EBITDA of EUR 357.4 million, see Annual Report 2013
of the Freenet group, Document ID 4161.

2013 Annual Report of Drillisch, Document ID 4155.

The access segment includes landline and mobile access products, including the respective applications
(such as home networks, online storage, telephony or video-on-demand), for the EBITDA-margin of the
access segment see the Annual Financial Statements 2013 of United Internet AG, p. 23, Document ID
4184,

Restated KPN Factsheets Q4 2013, Document ID 4166.

Telefonica Deutschland Annual Report 2013.

Reply to the Article 6(1)(c) Decision, paragraph 392.
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Service Provider Obligation

(630) The deterioration of the position of, in particular, Service Providers after the
proposed transaction will probably be worse after the expiry of the Service Provider
Obligation in 2016. As outlined in more detail in Section 6.2.4.5, the so-called
Service Provider Obligation (Diensteanbieterverpflichtung) is incorporated in 2G
licences granted to Deutsche Telekom, VVodafone and E-Plus that will expire on 31
December 2016. In meetings with the Commission, [...]* stressed the importance of
the Service Provider Obligation in order to gain wholesale access from MNOs.*%

(631) The current refusal of MNOs to grant MVVNOs and Service Providers access to LTE
services (despite reselling MNO LTE tariffs) might serve as a preview of what could
happen after the expiry of the Service Provider Obligation on 31 December 2016
with regard to all mobile telecommunications services. According to several internal
presentations, Telefdnica takes the view that [...]* to grant wholesale access to LTE
and it regards the potential risks of [...]*. Those internal presentations describe the

regulatory law concerning LTE wholesale access as follows:**

Description Legal implications
For new frequencies no general service provider [...]*
obligation
In case LTE is not offered
However BNetzA has the legal opinion, that existing to classical SP risk of
service provider obligation applies also for new legal actions against
frequencies (obligation is seen as technology & TEF

frequency independent)
If court decides for an

At least 3 months innovation period would apply obligation partner have
to have same rights
LTE needs to be offered only after SP request like affiliated

. ) companies (e.g. Fonic)
BNetzA legal view is not confirmed by court yet

(632) The fact that the Notifying Party grants 2G/3G wholesale access despite not being
subject to the Service Provider Obligation is no indication of its incentives to grant
access after the expiry of the Service Provider Obligation on 31 December 2016 as
no MNO will then be subject to such obligation. Without the Service Provider
Obligation, the bargaining position of Service Providers will be further weakened.>*

Branded Resellers
Notifying Party's view

(633) In the Form CO, the Notifying Party claims that the shrinking pre-paid market will
provide a strong incentive for Branded Resellers to compete aggressively in the pre-
paid segment. Furthermore, the Notifying Party states that Branded Resellers, [...]*,
will strongly incentivise MNOs to compete on the retail market.

499
[...]%
500 See [...]*dated Document ID 991-16472, p. 10; [...]*dated [...]* Document ID 991-13597, p. 30; and
see also [...]*dated [...]*Document ID 995-8846, p. 13.
*

o0t [...]%
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(634)

(635)
(636)

(637)

(638)

(639)

(640)

In its Reply to the Article 6(1)(c) Decision, the Notifying Party explains that certain
Branded Resellers possess significant buying power and that the current Branded
Reseller Agreements include certain clauses that further increase their negotiating
power (for example, [...]*). These contractual terms will not be affected by the
proposed transaction. The Notifying Party further maintains that only the contractual
parties to a branded reseller agreement can judge the respective relationships
between the MNO and the Branded Resellers.

With regard to Aldi, [...]*

Concerning the incentive to compete, the Notifying Party underlines that Branded
Resellers will have an incentive to continue to compete aggressively. Even if MNOs
were to restrict access to 4G services, this would only motivate these market players
to compete more aggressively on 2G/3G services.

Commission’s assessment

In the Commission's view, Branded Resellers do not exercise a significant
competitive pressure on MNOs. The Commission notes that the term "Branded
Reseller" includes various models of cooperation between the reseller that provides
the brand name and the MNO.>® While all have mobile subscriptions sold by a
Branded Reseller result in a contractual relationship for mobile services between the
customer and the respective MNO, some Branded Resellers seem only to provide
their brand and have no further involvement in the design of the tariff they resell
and/or its pricing. [...]* for example, explained the following to the Commission:

"[...]* is rather an advertising partnership between [...]* and Vodafone for the
sale of VVodafone's telephony products and services branded under the name of
[...]* The partnership aims at leveraging the brand strength of [...]* to promote
mobile telephony services supplied by Vodafone. In practice, [...]* acts as a
pure intermediation tool between the end-customer and the end-customer's
ultimate contracting party for the provision of mobile telephony services,
which is namely the Vodafone GmbH (or one of its subsidiaries) (together:
Vodafone), and not [...]*

[..]

Vodafone, and not [...]*, is solely responsible for the pricing of [...]* products
and services."*

As those Branded Resellers do not influence any element of the mobile telephony
products and services sold under their brand, they are unable to exercise any
competitive constraint on their host MNO.

The Commission, however, notes that other Branded Resellers take a more active
role in the design of the products and services they resell. However, contrary to the
Notifying Party’s claim, the Commission considers that these Branded Resellers also
do not exercise any material influence on the design of the tariff and/or the prices
offered by the host MNO.

This conclusion is based, firstly, on the structure inherent to Branded Reseller
relationships. As Branded Resellers only resell tariffs offered to them by the
respective host MNO, Branded Resellers are unable to act independently on the
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Also see Section 6.2.4.3.

[..
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(641)

(642)

(643)

(644)

mobile retail telecommunications market. A Branded Reseller will never be able to
offer a tariff that the host MNO did not agree to. Even if a Branded Reseller demands
more price aggressive tariffs than the host MNO is (initially) willing to offer, such
demands may only influence the willingness of the respective MNO to act more or
less aggressive on the market for mobile telecommunications services. It should be
noted that the discussions documented in the internal documents of the Parties and
described in further details in recitals (654) to (666) concern the end-customer prices
offered under the respective brand, not the fees of the Branded Resellers themself. In
this regard, negotiations with Branded Resellers are more similar to strategic
discussion within an MNO than to the market behaviour of an independent
competitor.

In other words, Branded Resellers are essentially independent marketing channels of
the respective host MNOs, which use them (and remunerate them) to market the
MNOs’ products and services to their (often large) customer base. Using Branded
Resellers is a very efficient marketing tool for MNOs. This is, however, not to say
that Branded Resellers compete with the host MNOs. They operate in the marketing
of mobile products only to the extent to which the host MNO considers them a viable
marketing channel, which fits the MNO’s overall market strategy at a given point in
time.

The only credible threat that most Branded Resellers can exercise in the event that
the MNO is not willing to match tariffs suggested by the Branded Reseller is the
termination of the Branded Reseller relationship and to enter into a potential new
agreement with another MNO.>* In such a case, the current customers using the
respective branded tariff are most likely to stay with the current MNO as they are
customers of this MNO and not of the Branded Reseller.® The existing MNO would
only lose future business through the sales channel provided by the Branded Reseller
while another MNO might gain these customers. This effect is exactly the same for
pricing decisions made by an MNO with regard to its own brands: if the own offer
becomes less attractive (to customers or to Branded Resellers), another MNO with a
more attractive offer might win a bigger share of the future business. The more price
aggressive the own offers, the more new customers are likely to switch to the MNO.
An MNO will always weigh up the positive and potential countervailing negative
effects (for example, cannibalisation of the existing customer base) when making
pricing decision — irrespective of whether the decision is made for an own tariff or
for a tariff branded and sold by a third party.

This “structural” assessment is supported by the results of the Market Investigation
and the review of contractual clauses in Branded Reseller agreements and the
internal documents of the Parties conducted by the Commission.

According to responses to the Market Investigation, Branded Resellers are unable to
compete with MNOs. [...]*, for example, explains:

"Branded Resellers do not really have the possibility to compete against MNO.
We believe they are only offering what they are allowed to. Minimal

504
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Multisourcing, as suggested by the Notifying Party in its Reply to the Statement of Objections, will
most often not be an alternative for Branded Resellers as the Branded Reseller agreements reviewed by
the Commission often contained an exclusivity clause.

Even in the — to the Commission's knowledge — rare case that the MNO is contractually obliged to
allow the Branded Reseller to switch such customers to a new MNO, technical requirements make such
a switching very difficult to implement in practice. See also recitals (825) to (829).
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(645)

(646)

(647)

(648)

(649)

(650)

competitive pressure of Branded Resellers is only a reflex of the competitive
pressure brought by the E-Networks.">%

Similarly, [...]* explains:

"The Branded Reseller has no power of competition at all. The Banded
Reseller enters a contract with one MNO and afterwards the Branded Reseller
is fully dependent if the MNO offers continiously competitive tariff products
under the Branded Reseller brand."*"’

[...]* notes:

"Given that, in this category, the pricing is actually decided by the MNO, the
branded reseller will usually be positioned against the other MNOs. The home
MNO will use the reseller to explore segments not yet, or insufficiently,
covered by its own retail business and dominated by the competition."*®

[...]* replied:

"Branded Resellers typically do not devise tariff plans. They merely resell
existing products and, in particular, are not a party to the contractual
relationship with the end customer. Therefore, they do not have retail offers of
their own."*%

Asked for the main challenges faced by Branded Resellers when competing with
MNOs, [...]* stated in the Phase I Market Investigation:

"Challenges may be even greater than those faced by MVNOs, as Branded
Resellers have more limited ability to switch host MNOs (as they do not hold
their own numbering resources). They therefore have limited ability to
negotiate on wholesale pricing once they have selected their host network.
They also have less control over the customer experience as they control less of
the network, so their ability to challenge based on service features is
reduced."**

[...]* answered to the same question:

"See answer to 34. Additionally Branded Resellers usually have only one host
MNO and very little own resources (IT, billing, customer care ...) which results
in little bargaining power and high dependency on the host MNO."*

Branded Resellers themselves did not provide detailed answers to the relevant
questions in the Market Investigation. However, when asked about the ability of
Branded Resellers to independently devise tariff plans, the Branded Reseller [...]*

506
507
508
509

511

See [...]* response to Questionnaire Q2, MVNOs dated 31. October 2013, question 46.3.

See [...]* response to Questionnaire Q2, MVVNOs dated 31. October 2013, question 46.3.

See [...]* response to Questionnaire Q2, MVVNOs dated 31. October 2013, question 46.3.

See [...]* response to Questionnaire Q2, MVNOs dated 31. October 2013, question 46.3.

See [...]* response to Questionnaire Q2, MVNOs dated 20. January 2014, Document ID 1415, question
37.

See [...]* response to Questionnaire Q2, MVNOs dated 20 January 2014, Document ID 1366, question
37.
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(651)

(652)

(653)

(654)

(655)
(656)
(657)
(658)

stated that "tarif plans are given">'?, [...]* replies that such ability is "highly limited,

differentiation based on distribution and marketing™>* and [...]* explained that:

"Since branded resellers do not act in their own name and on their own
account, but rather as agents of the MNO without being party to the contractual
relationship with the end customer their ability to independently devise tariffs
plans is limited. The MNO who holds the contractional relationship to the
customer and bears the resulting business risks will generally have a say in
defining the final tariff.” >

In addition, these companies consider that the main challenges faced by Branded
Resellers when competing with MNOs are to "remain competitive regarding prices”,
"to receive early new tariff structures” and the fact that "they rely on the prices and
net speed the operator offers".>*®

These replies show that market participants (including the Branded Resellers
themselves) regard the ability of Branded Resellers to compete on the mobile retail
market as rather limited.

The review of the contractual arrangements between each of the Parties and their

largest Branded Resellers submitted by the Parties also confirms the limited

negotiating power of Branded Resellers when it comes to amending the branded

tariffs. [...]*.>'® Therefore, althosliégh the Branded Reseller may [...]*, the MNO will
%

always be ableto [...]* by [...]*.

A review of the internal documents submitted by the Parties further supports this
conclusion. The internal documents contain internal reports about negotiations with
[...]* in [...]* that had the following background: [...]*. However, shortly before
[...]%, [...]* offered a new tariff that included 2 000 minutes or SMS, 500 MB data
and unlimited calls/ SMS to other [...]* mobile customers for EUR 19.99.

[ L L S0 L A L

[...]*°%

[R5

[...]*%[...]*>%

See responses of [...]* to Questionnaire Q2, MVNOs dated 31. October 2013, Document ID 748,
question 45.3.

See responses of [...]* to Questionnaire Q2, MVNOs dated 31. October 2013, Document ID 575,
question 45.3

See responses of [...]* to Questionnaire Q2, MVNOs dated 31. October 2013, Document ID 645,
question 45.3

See responses to Questionnaire Q3, Branded Resellers dated 20 January 2014, question 37.

[...]*%

[...]*%
[...]*
See [...]* dated [...], Document ID 990-8616, [...]*
See [...]* dated [...], Document ID 990-8714.

See [...]* dated [...], Document ID 991-12834.
[...]* dated [...]*, Document ID 990-8714.

[...]* dated [...]*, Document ID 995-6628.

[...T%

Reply to the Statement of Objections, paragraph 561.
[...]* dated [...]*, Document ID 990-8602.
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(659)

(660)

(661)

(662)

(663)

(664)

(665)

(666)

(667)
(668)

A further example of the limited influence of [...]* on tariffs is described in a
presentation prepared for the pricing board of Telefonica. |.. .]”‘.527 [.. .]”‘.528 [.. .]*.529

Again, the Commission finds that, despite the request by [...]* to offer a [...]*,
Telefonica was able to convince [...]* to offer only a [...]* comparable to [...]* in
orderto [...]*.

The fact that, for example, the Notifying Party essentially uses [...]* in its overall
market strategy in the same way it would use any of its own [...]* is further
confirmed by the reasons given in the presentation for the [...]*:>*

The way new tariffs are designed to fit into the overall brand and pricing strategy of
the Notifying Party can further be seen in a presentation for the pricing board of
Telefénica regarding a potential new tariff designed for [...]*° [...]*°%

While the Commission does not know whether [...]* accepted the offer referred to in
recital (662), the reasoning referred to in recital (662) clearly shows that tariffs of
Branded Resellers are used to [...]* and are part of an overall strategy of the MNO.
In the case of the tariff suggested for [...]*, Telefonica, in particular, wanted to
address a [...]*. Presumably, the presentation referred to the [...]* tariff by [...]* that
has been introduced in 2012 and included a [...]*.

A further example that the Notifying Party is actively designing tariffs of Branded
Resellers to fit into an overall strategy can be found within the presentation for the
pricing board referred to in recital (662). The next item on the agenda for the meeting
was a new "All-Net-Flat" under [...]*. According to the presentation, there have been
“aggressive All-Net-Flat Promotions by competition" and [...]**%

In addition to these examples of fitting individual tariffs offered by Branded
Resellers into the overall pricing strategy of the Notifying Party, Telefonica is
developing a specific "Brand Portfolio Management”. The Branded Resellers Tchibo
and [...]*are regarded as [...]* in a presentation setting out the overall brand strategy
of Telefénica.>* According to a presentation prepared for the steering committee of
the Notifying Party, a project team developed [...]**** [...]**%®

Overall, these examples show that Branded Resellers are part of an overall brand
strategy of the MNO.

[...]*%

However, the Commission considers that the price aggressive tariffs offered by Aldi
are not a consequence of the negotiating power of [...]*and in particular, [...]*.
Similarly, it has been and still is the deliberate choice of E-Plus to cooperate with
[...]* and to market its products at low prices. This is the same challenger strategy

527
528
529
530
531
532

533

535

536
537

[...7% [.-.1% [...]* Doc.ld. 995-8075.

[.. 75 [.-.0% [...]*, Doc.Id. 995-8075.

See Document ID 4169.

Presentation by [...1*: [...1%,[...1% [...]*, Document ID 995-8075.

Presentation by Telefénica: [...]*, [...]*, Document ID 991-18038.

Presentation by Telefénica: : [...]*, [...]*, Document ID 991-18038, also see similar statement on page
[...T%

Presentation by Telefonica: [...]*, [...]*, Document ID 991-18038.
See[...]*Document ID 991-18589; see [...]* dated [...]*Document ID 992-2757
See [...]* dated [...], Document ID 988-2063.

See [...]* dated [...]*, Document ID 988-2655.

[...]*.
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(669)

(670)

(671)
(672)
(673)

(674)

(675)

(676)

that E-Plus follows with its own tariffs (see recitals (357) to (394)) [...]*.
Unsurprisingly, [...]* stated that [...]”‘.538

This assessment is supported by [...]* statements. According to the statements made
by [...]* during a meeting with the Commission, the interests of [...]* and E-Plus in
making a competitive prepaid offer are aligned.”®® [...]* further explained that
because [...]* and E-Plus know "[...]* business strategy of [...]*", they jointly apply
this strategy to the pricing of the [...]* tariffs.>* [...]*.

Furthermore, the Commission was unable to verify the Notifying Party's claim that
[...]* has and exercises a strong bargaining power by [...]*.>*

[...]*
[...]*

For those reasons, the Commission considers that while [...]* might have a greater
bargaining power than [...]*, it is not able to exercise a competitive pressure of its
own in the mobile retail telecommunications [...]*. [...]* tariff seem to be the result
of a combination of the willingness of [...]* to offer [...]*. Without an MNO that
was and is willing to be the price leader, [...]* would not be able to continue offering
[...]* mobile tariffs to its customers. [...]*.

To conclude, taking into account the inherent structure of Branded Reseller
relationships, the results of the Market Investigation, the review of the contractual
relationship with Branded Resellers as well as the review of internal documents, the
Commission finds that Branded Resellers do not compete independently with MNOs.
In particular the internal documents of the Notifying Party have shown that to the
extent Branded Resellers do make price-aggressive offers in the retail market, these
offers are very much driven by an overall strategy of the MNO. Therefore, similar to
the situation of MVNOSs and Service Providers, the ability of Branded Resellers to
offer competitive tariffs depends to a large degree on competition between MNOs.
Other than MVVNOs and Service Providers, Branded Resellers play a more "direct"”
role in addressing certain market segments, as MNOs exercise more control over the
tariffs offered under the brand of a Branded Resellers.

In that sense, Branded Resellers are the extended 'arm' of their respective MNO. The
tariffs are designed by the MNO — whether or not in cooperation with the Branded
Reseller — to fit into the overall brand portfolio of other own or third-party branded
offers. This process is documented in several presentations to the pricing board of the
Notifying Party referred to in recitals (659) to (665). The ultimate decision
concerning the tariff of a Branded Reseller will be made by the MNO, taking into
account the effects on the entire brand portfolio. Even if an MNO is willing to make
concessions to demands for price-aggressive tariffs by a strong Branded Reseller,
these concessions will always be made within the overall strategic framework of the
MNO. As referred to in recitals (654) to (658), even the threat of [...]* to put in
question the cooperation with [...]* and to cooperate with other MNOs was not
sufficient [...]*.

Therefore, the Commission regards the competitive pressure of a Branded Reseller
on other MNOs, MVNOs, Service Providers or Branded Resellers as much weaker

538
539

541

See minutes of the meeting with
See minutes of the meeting with
See minutes of the meeting with
See minutes of the meeting with

..]*on 24 January 2014, Document ID 1929.
...]*on 24 January 2014, Document ID 1929.
...J*on 24 January 2014, Document ID 1929.

..]*on 24 January 2014, Document ID 1929.

— e
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6.3.1.7.
(677)

(678)

(679)

(680)

(681)

(682)

(683)

than the pressure of another MNO because any such pressure by Branded Resellers is
ultimately based on the decision and thus the incentive to compete of the respective
host MNO.>* In case the willingness to compete of the merged entity and of the
remaining MNOs decreases after the proposed transaction, Branded Resellers will
not be able to exercise any significant competitive pressure on these MNOs in the
mobile retail telecommunications market.

Quantitative analysis of horizontal non-coordinated effects

The Commission has undertaken an in-depth quantitative assessment of the likely
effects of the elimination of horizontal competition as a result of the merger between
Telefonica and E-Plus.

The analysis carried out consists of two approaches. First, the Commission has used
an extended upward price pressure ("UPP") framework to analyse likely price effects
on the basis of observed diversion ratios between MNOs and observed prices and
margins at the segment level for voice and data. Second, the Commission has used
tariff level data to perform an econometric estimation of consumer demand in the
residential segment (data-only services excluded) which is used to obtain estimates
for likely price effects in this segment.

The UPP framework set out in recitals (686) to (752) extends the standard UPP
assessment by taking into account rivals' reactions in accordance with the Horizontal
Merger Guidelines, and in particular paragraph 24 thereof, thereby allowing more
refined results.

The second approach consists of an econometric estimation of consumer demand
using tariff level data on the residential segment (data-only services excluded). It
then assesses the implications of the obtained estimates for likely price effects in this
segment taking account of reactions by rivals.

Both approaches may be considered as a merger simulation exercise. They both
assume a differentiated products industry in which firms set prices to maximise their
respective profits. Moreover, they both seek to quantify the implied price changes
resulting from the merger by comparing the optimal pre-merger prices with the post-
merger prices. The post-merger prices are computed taking into account that the
merged entity will maximize its profits over the combined product portfolio post-
merger. The merged entity will therefore "internalise” sales that were previously lost
to the other merging party.

The major difference between the two approaches lies in the inputs used to compute
the implied price changes. The first approach uses observed diversion ratios derived
from MNP/survey data and observed margins to calibrate demand parameters.>** The
second approach estimates demand parameters from data on consumer choices at the
tariff level. Instead of inserting observed margins on the basis of data per
undertaking, it then uses the margins implied by such data on consumer choices to
calculate prices post-merger. The two methods are therefore complementary.

Both approaches compute the predicted price change post transaction due to the
elimination of competition between the merging parties.

542

The Commission notes that this result is in line with the assessment of the proposed transaction by the
German Monopolkommission. See the opinion of the Monopolkommission "Stellungnahme der
Monopolkommission zu COMP/M.7018 — Telefonica/E-Plus", Document ID 1685, p. 3.

The demand parameters are not observed. Therefore, the Commission identifies numerically the
demand parameters so that the margins predicted by the model equal the observed margins in the data.
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(685)

(686)

(687)

(688)

The Commission considers that MNOs are constantly competing for contestable
customers, that is to say new customers and retained customers. This excludes
subscribers that are not at the end of their minimum contract term. The Commission
therefore conducted its quantitative analysis on the basis of new subscribers and
retained subscribers. However, the Commission considers that predicted price
increases would, over time, affect the entire customer base as every customer will
become contestable at some point in time as minimum contract terms expire and
customers change tariffs or upgrade handsets.>*

A summary of these two approaches is set out in recitals (686) to (772). Annex A to
this Decision provides a more comprehensive and technical outline of the
quantitative analysis of the horizontal non-coordinated effects performed by the
Commission.

First approach: UPP analysis and merger simulation based on diversion ratios
Description of the approach

In the first approach, the Commission has used observed diversion ratios, margins,
prices and volumes of contestable customers to quantify the harm to competition as a
result of the elimination of competition between the merging parties by considering:
(a) the unilateral incentive of the merged entity to increase prices when reactions
from rival firms are ignored (a standard UPP analysis); and (b) the likely equilibrium
effect on all firms' prices in the market once rivals' reactions are taken into account
(which corresponds to a calibrated merger simulation). To derive indicative price
increases, the Commission uses the assumption of linear demand in both parts of the
analysis.>*

While a standard UPP analysis (ignoring rivals' reactions) provides useful insights on
the purely unilateral incentives of the merged entity to raise prices and does not
require data from rival MNOs, the Commission considers that taking reactions by
rivals into account in a calibrated merger simulation provides a better indication of
likely overall price rises in each segment and in the market as a whole.>*

The role of diversion ratios within the UPP framework is to quantify the extent to
which a price increase by one firm leads to an increase in demand for the others. The
Commission's quantitative analysis assumes that post-merger, the merged entity will
"internalise” such demand shifts between the products of the merging parties. There
will be a unilateral incentive to raise prices because some of the demand that would
be lost following a price increase pre-merger will be recaptured by the merged entity
post-merger which makes it profitable to increase prices. In addition, the extent of
the demand shift to other firms in the market will determine the extent to which
rivals will increase their prices in response to a price increase by the merged
entity.>*’

544

545

547

As noted in Case No COMP/M.6497 — Hutchison 3G Austria / Orange Austria (recital 313), as the unit
prices decrease or the functionality of handsets increases over time, the value of existing tariff plans and
handsets decreases which implies that existing consumers will have an incentive to switch to a new
tariff at some point. Therefore, the option to remain on their current tariff does not provide existing
subscribers with sufficient protection from price increases.

The assumption of linear demand will lead to lower price increases than frequently used alternative
assumptions for the form of the demand function (for example log linear demand).

The effect of rival reactions is recognised in the Horizontal Merger Guidelines, and in particular
paragraph 24 thereof.

See paragraph 24 of the Horizontal Merger Guidelines.

156

EN



EN

(689)

(690)

(691)

(692)

(693)

(694)

Moreover, the higher the observed margins, the higher will be the incentives to
increase prices.

The merging parties do not need to be each other's closest competitor for a unilateral
price increase to be profitable for the merged entity. However, the closer the
competition between the merging parties, the stronger will be the merged entity's
incentives to raise prices post-merger.

The UPP analysis also considers the constraints imposed on the merging firms'
incentives to raise prices when rival firms produce close substitutes. The UPP
analysis takes into account that this constraint may mitigate the incentives of the
merging parties to raise prices post-merger.>*® Diversion ratios already reflect the
closeness of all substitutes offered on the market. Where a firm other than the
merging parties also offers a close substitute, fewer customers will switch between
the merging parties than in the case where the third party would offer a non-close
substitute. Therefore, the constraints of third party products described in paragraph
28 of the Horizontal Merger Guidelines are already reflected in the diversion ratios.

The Commission calculated diversion ratios based on data from all four MNOs
which allowed identifying the origin and destination segments of customers porting
their number from one operator to another. The resulting diversion ratios therefore
provide a measure of the customer switching between all MNO-segment
combinations.

In particular, the Commission used two different approaches to incorporate
information on cross-segment switching, that is to say switching from post-paid
residential to pre-paid segments and vice-versa. As regards the first, so-called
HybridMNP approach, MNP data permit the identification of the MNO-segment of
origin and the destination MNO. However, MNP data does not permit the
identification of the destination segment. Therefore, the Commission uses
InfoSurvey data which permit the identification of the destination segment.>*® Next,
MNP data are combined with InfoSurvey data to compute the cross-segment
diversion ratios matrix. As regards the second approach, the Commission only uses
InfoSurvey data to compute the cross-segment diversion ratios matrix. This second
approach is presented as a robustness check in Annex A to this Decision.>

The Commission used data at segment level which were obtained from the Parties
and from competing MNOs to compute prices and margins. The price measure in the
UPP calculation is proxied by ARPU (excluding revenues not paid for by own users
such as incoming termination revenues). In the baseline scenario, the Commission
used contribution margins which account for direct costs of usage, such as
termination fees and handset subsidies. As a sensitivity scenario, the Commission
also used estimates of the incremental margins which, in addition to the costs
accounted for in the contribution margins, also account for the Parties' estimates of
how substantially variations in subscribers would affect their OPEX or CAPEX.>!

548
549

550

See paragraph 28 of the Horizontal Merger Guidelines.

Technically, InfoSurvey data allows computing the probability (or share) of switching between different
MNOs and segments.

Note that the results presented here are based on the hybrid approach with MNP data. The results based
on the INFO survey data are presented in Annex A to this Decision.

The incremental margins are calculated by deducting incremental costs from contribution margins. With
incremental margins, it is assumed that a variation in the number of subscribers generates additional
costs. The incremental margin includes incremental costs based on OPEX costs, as well as amortisation
costs and depreciation cost for a hypothetical reduction in the number of consumers by 10 percent. This
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(696)

(697)

(698)

(699)

As regards the contestable customer base, the Commission used market shares of
new and retained subscribers provided by the Notifying Party.>*?

In order to verify the robustness of the results the Commission performed an
extensive sensitivity analysis reported in Annex A. The sensitivity analysis shows
that the UPP results are robust to changes in the market shares of contestable
customers,>*® to the data source used to construct the diversion ratios®* and to the
level of margins when wholesale customers are included.>*

The Commission's analysis in the Statement of Objections

In the Statement of Objections, the Commission reported results from the UPP
analysis and the calibrated merger simulation for a scenario using contribution
margins (the so-called "baseline scenario”) and for a scenario using estimated
incremental margins (the so-called "sensitivity scenario™). The results in the
Statement of Objections took price based switching of consumers between MNOs
within the pre-paid and post-paid residential segments and across the two segments
into account.

The results in the Statement of Objections can be summarised as follows. Annex A to
this Decision sets out a more detailed summary of the analysis reported in the
Statement of Objections.

In the standard UPP analysis, when price reactions by rivals are ignored and
switching across segments is considered, the (multi-segment) UPP analysis indicated
very substantial unilateral price rises.>®® In the baseline model based on contribution
margins, the predicted price increases are at 52% for Telefonica and 40% for E-Plus
in the pre-paid segment. In the post-paid residential segment the baseline model
predicts price increases of 10% for Telefonica and 15% for E-Plus. In the sensitivity
scenario based on estimated incremental margins, the multi-segment UPP analysis
indicates unilateral price rises of 36% for Telefonica and 31% for E-Plus in the pre-
paid segment and 9% for Telefénica and 11% for E-Plus in the post-paid residential
segment.

In the Statement of Objections, the calibrated merger simulation based on
contribution margins, which takes into account price reactions of rivals, indicated
average price increases of 33% in the pre-paid segment, 11% in the post-paid

552

553

554

555

556

estimated incremental margin thereby takes the Parties' estimates of additional avoidable costs resulting
from a change in subscriber numbers (in the absence of the proposed transaction) into account.

As regards the contestable customers, the Commission uses the retained customers and gross adds
market shares provided by Telefonica (see reply on 29 January 2004, to the RFI dated 24 January 2014).
Note that both for the retail and the wholesale markets, the prepaid segment and the post-paid
residential segment also include data-only tariffs as some of the MNOs were not able to provide data in
which data-only tariffs were split out of the voice segment.

In order to verify the robustness of the results with respect to the volumes used, the Commission also
reports results under the assumption of symmetry in the cross price derivatives. In this Case, the
volumes do not have an impact on the results of the UPP analysis. See equation 11 of "Unilateral effects
of mergers with general linear demand", Hausman, Moresi, Rainey, Economics Letters, 2011.

In this Case, the Commission uses only data from the INFO Survey studies to construct the diversion
ratios matrix.

In order to integrate the MVVNOs in the UPP analysis, the Commission requested data of the merging
parties and the competitors at the wholesale level to calculate ARPUs and margins at the wholesale
level. The Commission then used a weighted-revenue average of the wholesale and retail market to
calculate the corresponding ARPUs and margins used in the UPP calculation.

See Table 35 of the Statement of Objections.
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(701)

(702)

(703)

(704)

(705)

residential segment, and an overall average price increase of 16% across the pre-paid
and post-paid residential segments.>*’

In the sensitivity scenario based on incremental margins, the calibrated merger
simulation indicates average price increases of 25% in the pre-paid segment, 8% in
the post-paid residential segment, and an overall average price increase of 12%
across the pre-paid and post-paid residential segments.>*®

In Annex 1 to the Statement of Objections, the Commission reported the results of
the UPP analysis without cross-segment effects.”® In the baseline model with
contribution margins, the results indicated average price increases of 10% in the pre-
paid segment, 5% in the post-paid residential segment, and an overall average price
increase of 6% across the pre-paid and post-paid residential segments.>® In the
sensitivity scenario based on incremental margins, the results indicated average price
increases of 7% in the pre-paid segment, 4% in the post-paid residential segment, and
an average price increase of 5% across the pre-paid and post-paid residential
segments.

In Annex 1 to the Statement of Objections, the Commission provided an extensive
sensitivity analysis which showed the robustness of the results in case of changes in
the market shares of contestable subscribers, of the data source used to construct
diversion ratio, and of the level of margins when wholesale customers are included.

Overall, the Commission therefore considered that the quantitative implications
derived from diversion ratios and margins in the Statement of Objections indicated
that the elimination of competition for contestable customers between the Parties is
likely to lead to significant price increases.

Assessment of the Notifying Party's arguments in the Response to the Statement of
Obijections and to the Letter of Facts

The main issues raised by the Notifying Party on the UPP analysis, in the Response
to the Statement of Objections and to the Letter of Facts, are set out in recitals (705)
to (708).°%

The main comments of the Notifying Party related to the UPP analysis are set out in
the following points (a) to (f):

(@ The Notifying Party contests the use of switching ratios from MNP data as a
proxy for price elasticities and consumer behaviour. According to the
Notifying Party, there is a fundamental shortcoming of approximating forward
looking price elasticities through past switching ratios. The Notifying Party
also mentions that switching ratios are based on factors other than the price.

557
558

559

560

See Table 36 of the Statement of Objections.

Note that the results for the calibrated merger simulation relate to the segment-wide or average price
increase, while the figures given for the extended UPP analysis related to price increases by the merged
entity only. As expected, the full results of the calibrated merger simulation indicate, that rivals would
increase their prices in response to price increases by the merged entity. This in turn leads to additional
price increases (compared to the predictions of the standard UPP analysis) by the merged entity in the
new equilibrium.

Technically, this amounts to an assumption that firms do not jointly optimise across the pre-paid and the
post-paid residential segments, which is a conservative assumption.

See Table 10 of Annex 1 to the Statement of Objections.

Annex A to this Decision sets out in detail the arguments of the Notifying Party.
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(707)

(708)

(709)
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(b) The Notifying Party argues that the cross-segment analysis distorts predictions
even more than the simpler model without cross-segment switching.

(c) The Notifying Party claims that the UPP analysis predicts implausible
scenarios post-merger with much higher prices for the merging parties than for
competing MNOs. Therefore, the Notifying argues that the UPP analysis fails
to pass a "reality check".

(d) The Notifying Party questions the constant usage assumption which implies
that overall market demand is perfectly inelastic.

(e) The UPP analysis does not incorporate the competitive pressure created
through non-MNOs.

()  The Notifying Party contests the relevance of contribution and incremental
margins to determine pricing decisions.

The Notifying Party argues that the results of the first and second quantitative
approaches cannot be reconciled. In particular, the Notifying Party argues that the
higher margins used in the UPP analysis contradict the margins implied by the
second quantitative approach. The Notifying Party argues that an UPP analysis based
on the margins derived from the second quantitative approach leads to lower
predicted price increases.

As regards the countervailing factors, the Notifying Party argues that:

(@ The UPP analysis ignores countervailing effects, such as horizontal product
repositioning.

(b) The UPP analysis ignores countervailing effects, such as vertical product
repositioning.

(c) Under the heading "scope of UPP analysis", the Notifying Party argues that a
UPP analysis will always predict price increases. Therefore, the Notifying
Party argues that the use of UPP-techniques requires either an acceptable
threshold of upward pricing pressure or an efficiency analysis which is part of
the competitive effects analysis.

The Notifying Party also made a number of more specific comments:

(@ The Notifying Party argues that the Statement of Objections only takes 2012
data into consideration instead of looking at more recent figures of 2013.

(b) The Notifying Party argues that the predicted price increase from the demand
estimation (second quantitative approach) is lower than the [10-20]% range
estimated in the Case M.6497 - Hutchison 3G Austria / Orange Austria.
Moreover, the Notifying Party argues that the best predictions of price
increases in this Case are substantially lower than the best predictions on which
the Commission based its Decision in Case M.6497 — Hutchison 3G / Orange
Austria, where it considered that (post-paid) prices were likely to increase by
[10-20]%.

(c) The Notifying Party argues that it is unclear on which numbers the
Commission bases its assessment in this Case.

All these arguments of the Notifying Party are assessed in detail in Annex A to this
Decision. The Commission also sets out a summary of its assessment in recitals
(710) to (735).

As regards the main comments related to the UPP analysis, the Commission
disagrees with the Notifying Party for the reasons set out in recitals (711) to (716).

160

EN



EN

(711)

(712)

(713)

(714)

First, the Commission considers that as the MNP data relate to actual switching by
customers, they are informative about substitution patterns and they constitute a
reliable basis to infer consumer preferences. The Commission considers that
substitution patterns pre-merger are good predictors of likely substitution patterns
post-merger.

Second, in the UPP framework used, the Commission accepts that observed
switching across different segments (that is to say, cross-segment effects) may be
less likely to be driven by price and is therefore less likely to be informative as
regards consumer reactions to price changes than observed switching within a
segment. The Commission therefore sets out in recitals (736) to (752) the results of a
revised-UPP analysis which assumes no price-based switching across segments,
while using diversion ratios from MNP data as a basis for price based switching a
within segment.

Third, as regards the results set out in recitals (736) to (752) of the revised-UPP
analysis with no cross-segment effects, the Commission finds, as further set out in
point (a), (b) and (c), that the predicted price increases lead to plausible prices post-
merger both in the pre-paid and post-paid segments. This is discussed in detail in
Section 3.4 of Annex A to this Decision.>®

(@ In the post-paid residential segment, the predicted post-merger prices are
plausible since E-Plus and Telefonica have [...] ARPUs (within a price range
of EUR [...]*per month), while Deutsche Telekom and Vodafone have [...]
ARPUs (within a price range of EUR [...] per month). These predicted prices
are consistent with the pre-merger prices where the ARPUs of E-Plus and
Telefonica fall within the price range of EUR [...]*per month, while the
ARPUs of Deutsche Telekom and VVodafone fall within the price range of EUR
[...] per month.*®

(b) In the pre-paid segment, the Commission considers that the predicted post-
merger ARPUs are plausible within a price range of [...] per month for [...]. In
the absence of the merger, the price range of ARPUs would be between [...]
per month for [...]. While the post-merger price of E-plus is [...] (around EUR
[...]* per month), this is consistent with the pre-merger situation where E-Plus
has [...] ARPU as well (EUR [...]¥). The post-merger ARPU of Telefonica,
around EUR [...]* per month, is also plausible since it is [...] the post-merger
ARPU of [...].%%

(c) For the reasons set out in points (a) and (b), the Commission considers that the
UPP analysis predicts plausible prices post-merger and that the Parties'
argument that the UPP analysis fails a "reality check™ is not well founded.

Fourth, the Commission acknowledges that the analysis in the Statement of
Objections assumes that subscribers will not stop using mobile telephones in the
event of market wide price increases, which is what the Notifying Party describes as
a perfectly inelastic overall market demand. While this assumption appears
reasonable, the Commission also considers that consumers may reduce their usage of
mobile telephones due to price increases. To account for this effect, the Commission
includes in the revised-UPP analysis set out in recitals (736) to (752) the assumption
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563
564

See Tables 11 and 12 of Annex A to this Decision.
See Tables 11 and 12 of Annex A to this Decision.
See Tables 11 and 12 of Annex A to this Decision.
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(715)

(716)

(717)

(718)

(719)

that a certain percentage of customers leaving an MNO would stop using mobile
telephones. This provides a proxy for a reduction in usage as it implies a reduction in
market demand following market-wide price increases.

Fifth, as stated in Section 6.3.1.6, the UPP analysis is consistent with the limited
competitive constraints that non-MNOs exert on MNOs. In the Reply to the Letter of
Facts, the Notifying Party argues that the "entire economic analysis of alleged
predicted price increase dismisses the role of non-MNOs completely thereby
disregarding 20% of the German Market". While the Commission considers that
competitive constraints from non-MNOs are limited, the Commission notes that the
comment of the Notifying Party is already taken into account in recital (714). The
assumption made in recital (714) that "a certain percentage of customers leaving an
MNO would stop using mobile telephones” could be interpreted as "a certain
percentage of customers leaving an MNOs would stop using mobile telephones or
switch to a non-MNO".

Finally, the Commission considers that the contribution margin is a relevant measure
of profitability. In particular, contribution margins reflect the short run marginal
costs of acquiring additional subscribers within current capacity limits and direct the
costs of usage, such as termination fees and handset subsidies. Therefore, the
Commission considers that contribution margins are relevant in determining pricing
decisions by firms.*® In addition, as a sensitivity scenario, the Commission uses
estimates of the incremental margins which in addition to the costs accounted for in
the contribution margins also account for long-run avoidable costs resulting from a
10% change in subscriber numbers (that is to say, incremental costs). In other words,
these incremental costs include the changes in network capacity costs due to a
substantial variation in subscriber numbers post-merger.

As regards the consistency between the two quantitative approaches, the Commission
disagrees with the Notifying Party for the reasons set out in recitals (718), (719) and
(720).

First, the Commission notes that the predicted price effects across the pre-paid and
post-paid residential segments are similar between the demand estimation approach
and the most conservative scenario of the revised-UPP analysis (see recital (771)).

Second, complementary, but different, approaches are not required to generate
identical intermediary implications in terms of margins. As already mentioned, the
two quantitative approaches differ in terms of the empirical inputs used to draw
conclusions concerning the predicted price increases. The calibration based UPP
approach uses observed diversion ratios and observed margins to calibrate the
demand parameters. The demand estimation approach uses the observed tariff
characteristics to estimate the margins, diversion ratios, and demand parameters.
Given that these two approaches use different sets of inputs, it is not surprising that
intermediate results (such as margins) differ to some extent.*®® The Commission
further notes that the estimated margins are also related to the assumed demand
function.®®’ Therefore, the Commission considers that using the estimated margins

565
566

See also Case M.6497 - Hutchison 3G Austria / Orange Austria.

It should be noted that diversion ratios, which are other intermediate results, may also differ between

the two approaches.
This demand function is a random coefficient logit function in the demand estimation approach
compared to a linear demand function in the UPP analysis.
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(720)

(721)

(722)

(723)

(724)

from the demand estimation approach (based on a random coefficient logit demand)
in the UPP analysis (based on a linear demand function) would be inappropriate.

Third, the overall level of margins is not identified in a demand estimation
framework. Therefore, the lower implied margins of the demand model do not
necessarily imply that the observed incremental margins over-estimate the "true"
economic margins.

For the reasons set out in recitals (718), (719) and (720), the Commission disagrees
with the Notifying Party's suggestion to use the implied margins from the demand
estimation in the UPP analysis. In the Commission's view, what matters is that these
two approaches lead to similar final results in terms of price increases across the pre-
paid and post-paid residential segments. Therefore, the Commission considers that
the two approaches can be reconciled and thus confirm the robustness of the
estimated price increases.

As regards horizontal product repositioning as a countervailing factor, the Notifying
Party mainly refers to a paper from Gandhi et al. (2008).°°®® The Commission
understands from Gandhi et al. (2008) that the brands combined by a merger could
be repositioned away from each other to reduce cannibalisation, and non-merging
substitutes are, in response, repositioned between the merged products. The
Commission considers that in this Case horizontal brand repositioning is unlikely to
mitigate the merged entity's incentives to raise price for the reasons set out in recitals
(723) to (726).

First, the Commission considers that brand positioning is an important element of
differentiation in the market and hence part of product positioning. The Commission
notes that brand repositioning is likely to be costly and not easily achievable in the
short run. This does not mean that brand repositioning is impossible. However, the
fact that brand repositioning is costly and time consuming makes it unlikely that such
repositioning would occur and mitigate price effects from the proposed transaction to
any significant degree. Moreover, the Commission understands that brand
repositioning costs and delays in brand repositioning are not taken into account in
Gandhi et al. (2008).>%°

Second, the Commission also notes that it is not clear whether the merged entity's
existing competitors in each market segment (that is to say, pre-paid and post-paid)
would have an incentive to reposition their products so as to increase competition
with the merging parties, given that those competitors would benefit from the
proposed transaction as they would be able to raise prices as well.>”® The Horizontal
Merger Guidelines recognise the fact that non-merging firms can also benefit from

568
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Gandhi et al; (2008), "Post-Merger Product Repositioning”, The Journal of Industrial Economics, Vol.
LVI, No.1, 49-67. See also Document ID 2262.

The Notifying Party mainly cites an economic paper to support its claim that post-merger product
repositioning would mitigate price effects: Ghandi et al. (2008). Ghandi et al (p.66) also notes that
"product repositioning in the real world can be quite expensive and time consuming, and mergers
therefore may have no effect on product repositioning over the relatively near term. Werden and Froeb
(1998) showed that relatively modest fixed cost of entry generally can be expected to prevent entry in
response to differentiated products merger, and the same is likely true for product repositioning.
Certainly, the significance of post-merger product repositioning must be judged on the basis of the facts
associated with any particular merger". Therefore, if product repositioning is expensive and time
consuming, even the relatively low cost of doing so will likely prevent product repositioning.

Due to the loss of competition following the proposed transaction, the overall competitive pressure in
the market would be reduced which would make it possible for the Parties' rivals to increase their
prices.

163

EN



EN

(725)

(726)

(727)

(728)

(729)

(730)

the reduction of competitive pressure which results from a merger.>”* This has been
acknowledged to be the case in the present instance by a number of respondents to
the Market Investigation (see, for example, recital (539)) and is also reflected in the
internal documents of the Parties (see, for example, recital (542)).

Third, as mentioned in Gandhi et al, (2008), "critically, whatever their pre-merger
positions, the merged stores (interchangeably) take the outside locations in the post-
merger equilibrium, and the non-merging stores (interchangeably) take the inside
locations."” In this Case, that would mean that post-merger the brands of one merging
party would be perceived to be of a higher quality than the brands of, for example,
Deutsche Telekom. The Commission considers that this situation is unlikely to be
relevant in this Case and the Notifying Party has provided no evidence that this type
of repositioning could happen post-merger.

Fourth, the Commission considers that the weight that can be given to arguments
based on an abstract model depends on the extent to which the insights from such a
model are robust and shown to be relevant in the context of the specific case in
question. However, the Notifying Party has neither demonstrated such robustness nor
such relevance. The Commission considers that the paper submitted by the Notifying
Party on horizontal repositioning (Gandhi et al., 2008) is not specific enough to allow
concrete inferences for the assessment of the proposed transaction. In the
Commission's view, the effect of product repositioning is not sufficiently established
in the economic literature to draw robust conclusions on an abstract level.

As regards vertical product repositioning, the Commission considers that it is not
likely to mitigate the anti-competitive effects from the proposed transaction for the
reasons set out in recitals (728) to (731).

First, the Commission disagrees that vertical product repositioning would give rise to
effects in addition to demand side efficiencies.>’ As discussed in recital (473), to the
extent that potential quality improvement resulting from the merger would lead to
pro-competitive effects able to counteract the negative effects on competition, this is
an efficiency claim which is analysed, in line with the Horizontal Merger Guidelines,
by applying the three cumulative conditions set out in paragraphs 76 et. seq. of these
Guidelines. For the Commission to be able to take these efficiency claims into
account, demand side efficiencies do not only have to be verifiable but they also
must be merger specific and passed on to consumers. The Commission refers to its
assessment of network efficiencies in Section 6.9.1.2 of this Decision.

As discussed in Section 6.9.1.2 of the Decision, the Commission considers that the
Notifying Party's claims on quality improvements do not qualify as efficiencies of
the merger as they do not satisfy the conditions referred to in recital (728).

Second, and in any event, to account for the Notifying Party's claimed quality
improvements in the quantitative assessment, the claimed improvements would need
to be correctly quantified. However, the studies provided by the Notifying Party to
quantify the demand side efficiencies contain methodological shortcomings (see
recitals (939) et seq.). For these reasons the Commission cannot take these studies
into account in its quantitative analysis.

571
572

See paragraph 24 of the Horizontal Merger Guidelines.

The claimed additional effects that higher network quality would make the Parties more aggressive
competitors on the market is precisely what is reflected by taking into account that substantiated
demand side efficiency claims would lead, all else being equal, to lower quality adjusted (or "hedonic")
prices in the UPP analysis.
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(731)

(732)

(733)

(734)

(735)

(736)

Third, as set out in recital (476), insofar as the Notifying Party's claims that its
improved quality of service would enable it to compete more aggressively with
Deutsche Telekom and Vodafone for large business customers, the Commission
notes that this argument is not relevant in the context of its quantitative analysis since
it relates to the pre-paid customers and post-paid residential customers, excluding
business customers. Moreover, this argument of the Notifying Party is already
addressed in recitals (476) and (477).

As regards the scope of the UPP analysis, the Commission notes that the UPP
analysis is able to incorporate efficiencies and balance additional consumer benefits
caused by quality increases with competitive harm. However, it is for the Notifying
Party to provide an appropriate quantification of such efficiencies. In the
Commission's view, the Notifying Party's claims concerning quality improvements
do not qualify as efficiencies of the merger as they do not satisfy the respective
conditions laid down in the Horizontal Merger Guidelines, in particular the merger-
specificity condition and the verifiability condition. Moreover the quantification of
demand side efficiency contains methodological shortcomings (see Section 6.9.1.2
for further details).

Following the Notifying Party's suggestion to include 2013 data in the analysis, the
Commission sent a Letter of Facts to replicate the analysis carried out in the
Statement of Objections based on data from 2013. The analysis leads to similar
results compared to outcome based on 2012 data as discussed in the Statement of
Objections. The Commission reports on the results of the revised-UPP analysis using
2012 and 2013 data in recitals (736) to (752).

As regards the [10-20]% range of price increases found in Case M.6497 - Hutchison
3G Austria / Orange Austria, the Commission notes that it relied on a standard UPP
analysis with no rivals' reaction and that that analysis is based on direct margins and
contribution margins. However, in this Case, the Commission uses more
conservative margins with contribution margins and incremental margins. The
Commission considers that a comparison with Case M.6497 requires a like-to-like
comparison. Section 3.3.1 of Annex 1 to the Statement of Objections in this Case
reported the predicted price increase using a similar methodology with contribution
margins, with predicted price rises in the range of [...]*[20-30]*% to [30-40]*% in
the pre-paid segment and [0-10]*% to [10-20]*% in the post-paid residential
segment.’”® Using direct margins as was done in Case M.6497 - Hutchison 3G
Austria / Orange Austria would lead to higher ranges of predicted price increases in
this Case.

Following the arguments put forward by the Notifying Party, the Commission bases
its assessment of the proposed transaction on the results of the revised UPP analysis
referred to in recitals (736) to (752). It should be noted that those results are very
similar to the results of the within-segment UPP analysis reported in the Letter of
Facts.

Revised results from the first approach and the Commission's assessment

Following the arguments put forward by the Notifying Party, the Commission has
examined the results from its first quantitative approach when the following changes
are implemented: (a) the argument that customer switching from one segment to
another is less likely to be price driven and (b) the argument that the analysis should
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See also Table 9 of the Letter of Facts.
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(737)

(738)

(739)

(740)

(741)

account for a reduction in usage following price increases across the pre-paid and
post-paid residential segments.

In order to examine the implications of the absence of price-based switching across
segments, the Commission has adjusted diversion ratios derived from MNP data by
setting observed cross segment switches to zero.’™ This approach reflects the
Commission's view that while switching across segment may not be price driven,
switching patterns in the MNP data are informative as regards consumers'
preferences in respect of different MNOs and therefore provide a good basis from
which to infer consumer switching following price increases within a segment. The
results of this approach are also presented in the Letter of Facts.’”

To account for the possibility that segment-wide or price increases across the pre-
paid and post-paid residential segments affect usage, the Commission has further
assumed a diversion ratio of 20% to an outside option which implies that aggregate
demand in the calibrations is no longer perfectly inelastic. The literal interpretation
of diversion to an outside option in the analysis would be that a significant number of
consumers stop using mobile telephones.>”® While this is unlikely, the Commission
considers this approach to proxy the effect of a reduction in usage to price increases
across the pre-paid and post-paid residential segments. The Commission considers
that this approach is conservative and uses it to derive a lower bound for the
predicted price increases.

Table 37 set out in recital (742) reports the results of a standard UPP analysis without
rivals' reaction (and assuming linear demand). The indicative price rises by the
merging parties are reported for each segment. Panel (a) of Table 37 shows the
baseline scenario based on contribution margins, which reflect the short run marginal
costs of acquiring additional subscribers within current capacity limits, that is to say
variations in subscribers' numbers that do not affect OPEX or CAPEX expenditure.
Panel (b) of that Table gives results for the sensitivity scenario which accounts for
additional incremental OPEX and CAPEX cost savings which the Parties would
expect from a substantial variation in subscriber numbers post-merger.

While the results from the UPP analysis shown in Table 37 set out in recital (742) are
a useful starting point, the Commission considers that the results in Table 38 set out
in recital (748) give a better indication of likely price rises, as they incorporate rival
reactions in the analysis. The effect of rival reactions is acknowledged in the
Horizontal Merger Guidelines and in particular paragraph 24 thereof).

Annex A to this Decision contains an extensive sensitivity analysis, which confirms
the robustness of the significant price rise predicted post-merger as shown in Tables
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Technically this amounts to setting cross-segment diversion ratios to zero and rescaling the within
segment diversion ratios so that they add up to 100%.

With respect to the UPP analysis presented in the Letter of facts, the Commission has made a minor
modification to construct the incremental margins. The total long run avoidable cost is now allocated to
the pre-paid and post-paid residential segments using their respective shares of the total service revenue.
In the Letter of Facts and the Statement of Objections, the allocation was based on the sum of the total
service revenues from the pre-paid and post-paid residential segments, and not on the total service
revenue. Using the total service revenue permits a more comparable percentage margins across the four
MNOs.

The 20% diversion ratio to the outside option could be interpreted more generally. For instance, it could
represent the number of customers that would stop using mobile telephones and/or switch to non-
MNQOs. This is consistent with the argument of the Notifying Parties in the Reply to the Letter of Facts
where it is mentioned that the "entire economic analysis of alleged predicted price increase dismisses
the role of non-MNOs completely thereby disregarding 20% of the German Market".
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37 and 38 set out in recitals (742) and (748). The sensitivity analysis demonstrates
that the UPP results are robust to changes in the market shares of contestable
subscribers, to the data source used to construct diversion ratios, and to the level of
margins when wholesale customers are included.

(742)  The different columns in the Table 37 introduce the modifications discussed in
recitals (736) to (738) using 2012 and 2013 data, where 2013 data refers to the first
and second quarter of 2013. The third and fifth columns of Table 37 correspond to
the results reported in the Letter of Facts with no cross-segment effects. The fourth
and sixth columns of Table 37 introduce, in addition, a diversion ratio of 20% to the
outside option.

Table 37. UPP analysis without rivals' reactions
Predicted price increase 2012 data 2013 data (Q1+Q2)
Diversion to outside option | no yes no yes

(a) Baseline case based on contribution margins

E-Plus 19.9% 14.1% 18.4% 13.2%
Pre-paid
Telefonica | 34.3% 24.9% 28.5% 20.7%
. E-Plus 14.8% 11.5% 12.5% 9.7%
Post-paid
residential 1 ) penica | 6.9% 5.1% 7.4% 5.5%

(b) Sensitivity scenario based on incremental margins

E-Plus 14.7% 10.6% 15.6% 11.3%
Pre-paid
Telefonica | 23.7% 16.8% 23.2% 16.6%
Postooni E-Plus 12.1% 9.5% 11.1% 8.7%
ost-paid
residential 1 ) ponica | 5.2% 3.7% 6.2% 4.5%

(743)

(744)

Notes: The indicative (unilateral) price rise is based on the assumption of linear
demand and expresses as a percentage of ARPU.

The results of the baseline scenario (with 2012 data) based on contribution margins
with 2012 data (see the third and fourth columns of Table 37 set out in recital (742))
indicate substantial price increases post-merger for both Telefénica and E-Plus. The
upper bound is obtained by assuming no reduction in overall usage and the lower
bound is obtained by using a 20% diversion ratio to the outside option. In the pre-
paid segment, the predicted price increases are particularly large in the range of 14%
to 20% for E-Plus and 25% to 34% for Telefonica. In the post-paid residential
segment, predicted price increases are lower than in pre-paid segment, but remain
significant in the range of 12% to 15% for E-Plus and 5% to 7% for Telefonica.

In the sensitivity scenario based on incremental margins (with 2012 data), the
predicted price effect for the Parties ranges between 11% and 15% for E-Plus and
between 17% and 24% for Telefénica in the pre-paid segment. In the post-paid
residential segment, the predicted price effects range between 10% and -12% for E-
Plus and between 4% and 5% for Telefonica.
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(745)

(746)

(747)

(748)

The fifth and sixth columns of Table 37 set out in recital (742) also show the
predicted unilateral price increases using 2013 data. Those results are in line with the
significant prices increases predicted when 2012 data are used.

Table 38 set out in recital (748) shows segment and market-wide average price
increases when rival equilibrium reactions are accounted for. Table 38 has the same
structure as Table 37 set out in recital (742): panel (a) of Table 38 shows results for
the baseline scenario based on contribution margins and panel (b) thereof for the
sensitivity scenario based on incremental margins. The results are reported using
2012 data, by assuming a constant usage to obtain the upper-bound and by assuming
a decrease in usage (assuming a 20% diversion ratio to the outside option) to obtain
the lower-bound. The segment and average price effects across the pre-paid and post-
paid residential segments are computed as weighted averages covering all MNOs in
the predicted new equilibrium.

In the baseline scenario, the predicted price increases are significant in the range of
12% to 20% in the pre-paid segment and 4% to 6% in the post-paid residential
segment. The average across the pre-paid and post-paid residential segments is in the
range of 6% to 10%. In the sensitivity scenario based on incremental margins, the
corresponding figures are 9% to 15% in the pre-paid segment, 4% to 6% in the post-
paid residential segment, with an average across the pre-paid and post-paid
residential segments in the range of 5% to 8%.

As regards the merging parties, the inclusion of equilibrium price effects of
competitors triggers further price increases of the merging parties, compared to the
multi-segment UPP without rivals' reactions. In the baseline scenario based on
contribution margins, the predicted price increases are in the range of 16% to 25%
for E-Plus and 28% to 43% for Telefonica in the pre-paid segment. In the post-paid
residential segment, the predicted price increases are in the range of 12% to 17% for
E-Plus and 6% to 10% for Telefonica. The sensitivity scenario based on incremental
margins confirms the significant price increases, with price increases in the range of
12% to 18% for E-Plus and 20% to 31% for Telefdnica in the pre-paid segment; in
the post-paid residential segment, the predicted price increases are in the range of
10% to 14% for E-Plus and 5% to 9% for Telefonica.

Table 38. Revised calibrated merger simulation results (2012 data)
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Indicative price rise (%) 2012 data 2012 data
Diversion to outside good no no yes yes
(a) Baseline case based on contribution margins
Post-paid Post-paid
Pre-paid residential Pre-paid residential
Deutsche Telekom 6.9% 2.0% 3.4% 1.1%
Vodafone 8.6% 3.5% 4.3% 1.9%
E-Plus 25.4% 16.6% 16.1% 12.2%
Telefénica 43.1% 10.2% 28.1% 6.4%
Overall segment 20.2% 6.4% 12.4% 4.2%
Average across pre-paid 9.5% 6.0%
and post-paid residential
(b) Sensitivity scenario based on incremental margins
Post-paid Post-paid
Pre-paid residential Pre-paid residential
Deutsche Telekom 5.8% 1.9% 2.9% 1.0%
Vodafone 7.9% 3.8% 3.9% 2.0%
E-Plus 18.4% 13.5% 11.9% 10.0%
Telefénica 31.2% 8.6% 19.5% 5.1%
Overall segment 15.3% 5.6% 9.2% 3.5%
an post paid reidentin 7.8% 4.8%

(749)

(750)

Notes: Based on 2012 MNP/InfoSurvey data and segment data — The indicative
(unilateral) price rise i1s derived under the assumption of linear demand and expresses
as a percentage of ARPU.

In Table 38 set out in recital (748), one can also approximate the aggregate elasticity
mmplied by the assumption of a 20% diversion to the outside option. In the baseline
scenario, the approximate implied elasticity is [-0.5 to 0]* for the pre-paid segment,
[-0.5 to O]*for the post-paid residential segment, and [-0.5 to 0]* across the pre-paid
and post-paid residential segments. In the sensitivity scenario, the 20% diversion to
an outside option implies an approximate elasticity of [-0.5 to 0]* for the pre-paid
segment, [-0.5 to 0]* for the post-paid residential segment, and [-0.5 to 0]* across the
pre-paid and post-paid residential segments.

As explained in recital (738), the Commission considers that the diversion to an
outside option is a proxy for possible reductions in usage following general price
mcreases of the MNOs. The approximated aggregate elasticities of [-0.5 to 0]* in the
analysis referred to in recital (749) correspond to a reduction in overall usage in the
pre-paid and post-paid residential segments for the MNOs by [0 to 10]*% (in terms
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of voice minutes, number of SMSs and data volumes) following a price increase of
10%. The Commission considers these implied usage elasticities to be reasonable.

(751)

with Table 38 set out in recital (748) where 2012 are used.
Table 39. Revised calibrated merger simulation results (Q1 +Q2 2013 data)

Table 39 shows the predicted price increases using 2013 data. The results are in line

577

Indicative price rise (%) 2013 data 2013 data
Diversion to outside good no no yes yes
(a) Baseline case based on contribution margins
Post-paid Post-paid
Pre-paid residential Pre-paid residential
Deutsche Telekom 7.2% 2.2% 3.6% 1.2%
Vodafone 9.5% 4.2% 4.8% 2.2%
E-Plus 23.2% 14.3% 14.9% 10.4%
Telefénica 36.3% 10.4% 23.5% 6.7%
Overall segment 18.8% 6.4% 11.6% 4.1%
i post-paid sesidentia 9.0% 5.7%
(b) Sensitivity scenario based on incremental margins
Post-paid Post-paid
Pre-paid residential Pre-paid residential
Deutsche Telekom 6.6% 2.2% 3.3% 1.1%
Vodafone 8.9% 4.3% 4.4% 2.3%
E-Plus 19.5% 12.7% 12.7% 9.3%
Telefénica 30.5% 9.3% 19.3% 5.7%
Overall segment 16.2% 6.0% 9.9% 3.7%
Average across pre-paid
and post-paid residential 8.1% 5.0%

(752)

Notes: Based on the first quarter and second quarter of 2013 MNP/InfoSurvey data
and segment data — The indicative (unilateral) price rise is derived under the
assumption of linear demand and expresses as a percentage of ARPU.

Overall, all modifications introduced to account for the criticisms by the Notifying
Party which the Commission considers reasonable reduce the predicted price effects
from the Commission's first quantitative approach relative to the results set out in the
Statement of Objections. Nevertheless, the predicted price increases from the
analysis remain significant after applying these modifications. The Commission
therefore considers that the quantitative implications derived from the analysis in
recitals (736) to (751) indicate that the elimination of competition for contestable

577

An economic study by Lukasz Grzybowski and Pedro Pereira based on data for Portugal for the years
2003 and 2004 found price elasticities of the demand for calls of -0.38 and of the demand for messages
of -0.28 (Grzybowski L, and P. Pereira (2008), See "The complementarity between calls and messages
in mobile telephony", Information Economics and Policy 20, 279-287, Document ID 4162).
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(753)

(754)

(755)

customers between the Parties is likely to lead to significant price increases. In the
pre-paid segment where the Parties have the strongest position, predicted average
price increases are in the range of 12% to 20% in the baseline scenario (respectively
9% to 15% in the sensitivity scenario). In the post-paid residential segment,
predicted-average price increases are in the range of 4% to 6% in the baseline
scenario and in the sensitivity scenario. The corresponding predicted average price
increases across the pre-paid and post-paid residential segments are in the range of
6% to 10% in the baseline scenario (respectively 5% to 8% in the sensitivity
scenario). The analysis also predicts significant price increases for the Parties.

Second approach: Merger simulation based on demand estimation
Description of the approach

For the purposes of the demand estimation based simulations of the residential
segment (data-only services excluded), the Commission has requested monthly tariff
level data from the five main operators on the German retail market for mobile
telecommunications services, Deutsche Telekom, VVodafone, Telefénica, E-Plus and
Freenet, for the period from 2010 to 2013. The data contains information on tariff
characteristics (such as monthly fees, allowances/bundles, out-of-bundle prices,
commitment periods and options) and the monthly evolution of tariff level subscriber
numbers and usage for voice, text and data.’"®

Based on the data referred to in recital (753), the demand model quantifies the
relationship between the number of contestable (new plus retained) subscribers of a
given tariff and changes in its price.”” To do so, the Commission has chosen the so-
called discrete choice demand model family as an estimation framework.*® The
Commission relied upon both the so-called random coefficient and nested logit type
demand models.”®" As explained in recital (681), the demand model is complemented
with a supply side aspect where the operators compete with each other by setting
their tariff prices optimally. The model is then used to predict the operators' post-
merger prices by assuming that Telefénica and E-Plus set their post-merger tariff
prices jointly.®

The Commission presented its preliminary results in the Statement of Objections,
and subsequently set out further results in the Letter of Facts. The results set out in
the Letter of Facts partly corrected some data and modelling errors of the preliminary
modelling results of the Statement of Objections. These errors were partly explained

578
579

580

582

See Section 4.1 of Annex A to this Decision for more details on the data and calculations.

In a demand model, the most important product characteristic is the price. As each tariff has many
different price components, such as, fixed fees, bundle allowances, out-of-bundle prices and options, it
is difficult to directly compare the tariffs according to these characteristics. To circumvent this problem
and to make the different tariffs comparable, the Commission has calculated a single price for each
tariff. This price is what a new subscriber to a given tariff would have paid in a given month if it had
used a fixed basket of telecommunications services (a fixed amount of voice minutes, text messages and
data consumption, where the amounts are based on the typical usage pattern observed in the data). For
all tariffs the same fixed basket is used, hence, the resulting prices are comparable across tariffs. The
price has also been adjusted by taking into account the handset subsidies paid by the different operators
to new and retained subscribers.

"Estimating Discrete-Choice Models of Product Differentiation,” Rand Journal of Economics, Berry, S.
T., 1994, Vol 25, 2, Summer, 242-262.

See Section 4.2 of Annex A to this Decision for more details.

In the simulations, Freenet's tariffs have been allocated to the respective host network. The simulation
also assumes that the merged entity keeps all the pre-merger tariffs of Telefénica and E-Plus, and
changes only their price.
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by the Notifying Party in its Reply to the Statement of Objections.”® The Letter of
Facts also partly set out more refined versions of some of the Commission's models,
addressing some of the Notifying Party's comments.®®* In recitals (756) to (767), the
Commission briefly summarises first the results of its analysis in the Statement of
Objections and Letter of Facts, second the Notifying Party's arguments in the Reply
to the Statement of Objections and the Reply to the Letter of Facts, and, third, it sets
out the Commission's assessment. More technical details are set out in Annex A to
this Decision.

The results of the Commission's analysis in the Statement of Objections and Letter of
Facts

The results of the Commission's analysis in the Statement of Objections and Letter of
Facts, which are derived from the demand estimation based simulation, showed price
increases for Telefonica and E-Plus in the residential segment that tended to be above
10%. The predicted overall price increases were in the range of 5% to 9% in the
segment. These ranges tended to be, or were close to, the lower end of the ranges of
price estimates of the first approach.

The Notifying Party's arguments in the Reply to the Statement of Objections and to
the Letter of Facts

In the Reply to the Statement of Objections and to the Letter of Facts, the Notifying
Party makes several observations on the Commission's demand estimation based
modelling. As a general remark, the Commission notes that the Notifying Party does
not reject the second approach as a whole. Instead, it points to some alleged
weaknesses of some of the models and proposes some modifications to others. The
main points are the following:>®® First, the Notifying Party claims that the random
coefficient model of the Commission is highly unreliable.*®**%" Moreover, according
to the Notifying Party the Commission's nested logit model better fits the data and
hence is preferred to the Commission's other models.>88>8°

Second, the Notifying Party claims that an improved implementation of the nested
logit model leads to lower price predictions than the Commission's original model
specifications.>**** The Notifying Party also states that the nested logit model, after
these improvements, is more mature, robust, reliable and more suitable to inform a
policy decision than the Commission's other models.>*

Third, the Notifying Party claims that by treating Aldi as a fully independent

competitor, the price increase predicted by the model is further reduced by roughly a
half.593,594

583
584

See Annex 5 to the Reply to the Statement of Objections, page 16 and pages 20 to 24.

Reply to the Statement of Objections, paragraphs 63 and 64. The Commission also presented results
from the so-called simple logit model, which is another member of the discrete choice demand model
family. However, the Commission did not rely on this model's results because of technical reasons. See
Annex A to this Decision for more details.

Section 4.4 of Annex A to this Decision provides more technical details.

Reply to the Statement of Objections, paragraph 63.

Reply to the Letter of Facts,paragraph 91, first indent.

Reply to the Statement of Objections, paragraph 63.

Reply to the Letter of Facts, paragraph 91, first indent.

Reply to the Statement of Objections, paragraphs 64 to 65.

Reply to the Letter of Facts, paragraph 91, second indent.

See the memorandum by E.CA attached to the Reply to the Letter of Facts, page 31.

Reply to the Statement of Objections, paragraph 66.
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Fourth, the Notifying Party claims that the results of the demand estimation based
modelling cannot be reconciled with the changes stated in the Letter of Facts.”®® This
IS because when using the original code of the nested logit model used in the
Statement of Objections and applied to the data used in the Letter of Facts, the results
are numerically slightly different than using the code of the nested logit model used
in the Letter of Facts. Moreover, according to the Letter of Facts the changes (related
to the handling of the VAT rate in the model simulations) should have affected only
the results of the simple logit model and not those of the nested logit model. The
Notifying Party submits that this shortcoming does not meet the necessary legal
standard and does not comply with the Notfying Party's right to be heard.

The Commission's assessment

As regards the Notifying Party's first criticism (namely, the unreliability of the
random coefficient model), the Commission considers that the Commission's refined
random coefficient models are sufficiently reliable to be taken into account. Even
when the sample and specification changes implemented by the Notifying Party
(excluding negative prices from the sample and adding brand indicator variables to
the explanatory variables of the model®®) are taken into account, the models' results
are in line with those of the nested logit model which is preferred by the Notifying
Party.

The Notifying Party also presents some alternative versions of the random coefficient
model to indicate that the model's results are very sensitive to small changes and
aretherefore unreliable.®®” However, the Notifying Party fails to mention that all of
these alternative models fail to pass some of the required statistical specification
tests.”® Therefore, these alternative models are not indicative of the robustness of the
original models, which do pass the necessary statistical tests.

Nevertheless, the Commission does acknowledge that in this Case the random
coefficient model, as compared to the nested logit model, produces numerically
somewhat less stable results. This relative instability, however, is not sufficiently
serious that it would lead the Commission to reject the random coefficient models.
The random coefficient models are instead viewed as useful alternatives to the nested
logit models. On balance, and given that the two types of models lead to similar price
increase predictions, the random coefficient models' outcome is taken into account as
evidence corroborating the comparatively more robust nested logit models' results. In
particular, the refined random coefficient models predict 4% to 5% overall price
increase for the residential segment, with a 10% to 12% range for Telefonica and 7%
to 8% range for E-Plus.

As regards the Notifying Party's second criticism (namely, that nested logit is the
preferred model), the Commission considers that the different types of models have
different strengths and weaknesses. On the one hand, although the random
coefficient model in general is more prone to some forms of instability, it is
potentially better able to capture consumer heterogeneity in the price sensitivity than
other types of models. On the other hand, the nested logit model in general is more
stable. In this Case, both models are able to provide some indicative evidence. The

594
595
596

598

Reply to the Letter of Facts, paragraph 91, third indent.

Reply to the Letter of Facts, paragraph 88 to 90.

Reply to the Statement of Objections, paragraph 64.

See the memorandum by E.CA attached to the Reply to the Letter of Facts, page 29.

In particular, the test in question is the so-called over-identification test or Hansen-test.
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Commission notes that the models, even after implementing the sample and
specification changes (excluding negative prices from the sample and adding brand
indicator variables to the explanatory variables of the model) the nested logit model
predicts non-neglibile price increases. In particular, the refined nested logit models
predict 4% to 8% overall price increase for the residential segment, with a 9% to
16% range for Telefénica and 7% to 12% range for E-Plus. Also, these ranges are not
in contradiction with those predicted by the random coefficient models referred to in
recital (763).

As regards the Notifying Party's third criticism (whereby Branded Resellers, such as
Aldi, should be regarded as fully independent competitors), the Commission refers to
its discussion in Section 6.3.1.6 on Branded Resellers. In particular, the Commission
considers that Branded Resellers do not exercise a significant competitive pressure
on MNOs. As a result, any model simulation treating Branded Resellers, in particular
a Branded Reseller such as Aldi which directly depends on the Parties, is not
indicative of the likely price effect of the proposed transaction.

As regards the Notifying Party's fourth criticism (the nested logit code of the
Statement of Objections produces numerically different results), the Commission
notes that the discrepancy described by the Notifying Party in relation to the nested
logit model had arisen for the same reason as in the case of the simple logit model.
Namely, the VAT rate was not properly taken into account in the marginal cost
calculation stage of the modelling. The computer code used in the Letter of Facts,
and available to the Notifying Party in the data room, solved this problem for both
the simple logit and nested logit models. In the case of the nested logit model, on
which the Commission relies in its assessment, the results do not change
significantly. In any event, the results set out in the Letter of Facts and the
subsequent refinements, generated by the correct code, are the relevant ones. The
Commission notes that these changes were transparent to the Notifying Party as all
the codes, original and corrected, were made available to the Notifying Party in the
context of the data room. Therefore, the Notifying Party was sufficiently able to take
note of, and to comment on the evidence the Commission relies on in the context of
the demand estimation based merger simulation.

Overall, the Commission considers that the results of its demand estimation based
merger simulations, even when refined to take into account the Notifying Party's
relevant criticisms, predict significant price increases for the residential segment. In
particular, the results show price increases for Telefdnica in the residential segment
that tend to be around or above 10%, and in the range of 7% to 12% for E-Plus. The
aggregate predicted price increases in this segment are in the range of 4% to 8%.
These ranges are consistent with the of price increase estimates of the first approach's
sensitivity scenario (see recital (752)).

Conclusion from the quantitative analysis

The Commission concludes that the predicted price increases from the two
approaches provide a quantitative measure of the likely effect of the elimination of
competition between the merging parties. In generating these price predictions, the
Commission has taken into account the arguments raised by the Notifying Party in its
Reply to the Statement of Objections and to the Letter of Facts and has modified its
analysis to reflect certain of them which were considered reasonable. In particular,
the Commission agrees that switching across segments may not be price based and
the Commission has also adapted its analysis to consider the suggestion of the
Notifying Party that market-wide price increases may lead to a reduction in usage.
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Once those arguments are integrated, the Commission’s first quantitative approach
based on diversion ratios and margins predicts segment-wide price increases of
around 12% to 20% in the pre-paid segment and around 4% to 6% in the post-paid
residential segment. When studying the average effects across the pre-paid and post-
paid residential segments, the predicted price increases range between 6% and 10%.
In the sensitivity scenario based on incremental margins, the corresponding predicted
average price increases are in the range of 9% to 15% in the pre-paid segment, 4% to
6% in the post-paid residential segment, and 5% to 8% across the pre-paid and post-
paid residential segments.

The Commission’s second quantitative approach predicts average price increases in
the range of 4% to 8% for the residential segment. This range is consistent with the
price increase estimates of the first approach’s sensitivity scenario.

The Commission considers that the two quantitative approaches are consistent with
one another. The results from the second approach (4% to 8%) are similar to the
sensitivity scenario of the first approach (with an effect of around 5% to 8% across
the pre-paid and post-paid residential segments).

Overall, the Commission's quantitative assessment indicates that the merger is likely
to lead to significant price increases in the pre-paid and post-paid residential
segments.

Conclusion on non-coordinated effects

In light of all of the elements referred to in Section 6.3.1, the Commission considers
that the proposed transaction would give rise to non-coordinated anti-competitive
effects because it involves, in an already highly concentrated market, the elimination
of important competitive constraints that the merging parties previously exerted upon
each other together with a reduction of competitive pressure on the remaining
competitors. Therefore, unless these non-coordinated anti-competitive effects are
offset by countervailing factors such as possible buyer power, entry and efficiencies,
the proposed transaction would significantly impede effective competition on the
retail market for mobile telecommunication services in Germany.

Horizonal coordinated effects

According to the case law™® and the Horizontal Guidelines,®® coordination is most
likely to emerge in markets where it is relatively simple to reach a common
understanding on the terms of coordination. Three conditions have to be met for
coordination to be sustainable: (1) the coordinating firms must be able to monitor to
a sufficient degree whether the terms of coordination are being adhered to; (2)
discipline requires that there is some form of credible deterrent mechanism that can
be activated if deviation is detected; and (3) the reactions of outsiders, such as
current and future competitors not participating in the coordination, as well as
customers, should not be able to jeopardise the results expected from the
coordination.

In the Article 6(1)(c) Decision, the Commission considered that the proposed
transaction would lead to an increase in market symmetry resulting from more
symmetric market shares of the remaining MNOs on a network level and a possible

599
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Case C-413/06 P, Bertelsmann v. Impala, [2008] ECR 1-4951, paragraph 123; Case T-342/99, Airtours
v Commission [2002] ECR 11-2585.
Horizontal Merger Guidelines, paragraph 39 to 57.
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alignement of the quality of the merged enty's mobile network with that of the two
remaining MNOs. Moreover, the Commission found that the retail market for mobile
telecommunication seems to be transparent as regards tariff setting and customer
flows. Against that background, the Commission considered in the Article 6(1)(c)
Decision, that competition concerns resulting from coordinated effects on the retail
market for mobile telecommunication services in Germany could not be excluded
with the requisite degree of certainty.

The Commission further investigated the risk of horizontal coordinated effects
through the Phase Il Market Investigation and a review of the internal documents
provided by the Parties. It ascertained whether the evidence collected could be
interpreted to contain some indications that the proposed transaction would lead to
coordinated effects on the German retail market for mobile telecommunications
services. However, the evidence at the Commission's disposal did not meet the
requirements the Commission has to meet according to the case law in order to prove
a significant impediment to effective competition due to coordinated effects.®™

In any event, even if coordinated effects in the German retail market for mobile
telecommunication services were assumed, the fact would remain that the Final
Commitments would address such coordinated effects (see recital (1401)).

Wholesale market for access and call origination on mobile networks
Market structure

The proposed transaction will reduce the number of providers of wholesale access
and call origination services from four to three.

In the Form CO, the Notifying Party submitted that, based on its best estimates, the
merged entity’s revenue market share would amount to [...]* and would be less than
Deutsche Telekom’s and Vodafone’s market shares (approximately [...]* each). In
its Reply to the Article 6(1)(c) Decision, the Notifying Party submits revised market
share estimates for the wholesale market based on the number of subscribers hosted
for MVNOs and Service Providers. According to these revised estimates based on
number of subscribers, the combined market share of the Parties would amount to
less than [...]*, with E-Plus being the smallest player with a market share of less than

[...]%.

According to the Commission's reconstruction of the wholesale market, the Parties'
combined market share was below [...]* based on the number of subscribers hosted
for MVNOs and Service Providers in the years 2010 to 2012 and the first half of
2013. However, based on revenues generated on the wholesale level, the Parties’
combined market share was above [...]* in 2011, 2012 and the first half of 2013.

601

See, to that effect, Case T-342/00 Petrolessence and SG2R v Commission [2003] ECR 11-1161,
paragraph 101, and the case-law cited; Case C-12/03 P Commission v Tetra Laval [2005] ECR 1-987,
paragraph 38; and Case T-87/05 EDP v Commission [2005] ECR 11-3745, paragraph 63.
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Table 40: Wholesale access and call origination market shares based on revenue*

2013
2010 2011 2012 (Jan to July)
Deutsche Telekom n/a [30-40]% [30-40]% [30-40]%
Vodafone n/a [40-50]1% [40-50]% [50-60]%
Telefonica n/a [5-10]1% [10-20]% [10-20]%
E-Plus n/a [5-10]% [0-5]% [0-5]%
Combined n/a [10-20]% [10-20]% [10-20]%

Source: European Commission based on revenue figures reported by the four MNOs active in
Germany

* The wholesale revenues reported by the four MNOs include all revenues
generated with MVNOs and Service Providers, as well as incoming mobile
termination fees generated with calls to subscribers hosted for MVNQOs and
Service Providers.

Table 41: Wholesale access and call origination market shares based on number of subscribers
hosted for MVVNOs and Service Providers

2013
2010 2011 2012 (Jan to July)
Deutsche Telekom [30-40]1% [30-40]1% [30-40]1% [40-50]%
Vodafone [50-60]% [50-60]% [40-50]% [40-50]%
Telefonica [0-5]% [5-10]1% [5-10]1% [5-10]1%
E-Plus [...]* [0-5]% [0-5]% [0-5]%
Combined [5-10]1% [10-20]1% [10-20]1% [10-20]1%

Source: European Commission based on subscriber numbers reported by the four MNOs active
in Germany

Table 42 submitted the Notifying Party provides an overview of the main MVNOs
and Service Providers in Germany including the identities of their respective host
MNOs.
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Table 42: Overview of MVNOs and Service Providers active in German
F
Non-MNOs (MVYNOs,

Service Provider and
Branded Reseller)

Current number of
subscribers (in k) as
of 30 September
2013

Hosting Market

MNOC

Tariff type

entry

MVNOs ! Service Pro-
viders
Freenet o {mer; 23?1 991 F;‘;ZLZ n L]
Mohilcom AG)

181 Yodafone 2010 Postpaid [...]*
Dl Vedatons | 210" | oodn o
Lebara Dt. Telekom 2010 Prepaid [...]*
Lycamobile Yodafone 201 Postpaid [...]*

2010 (Kahel [..TF
Unitymedia/Kabel BW Telefdnica BW) /2011 Postpaid

(Mnitymedia)
KOG, Telefdnica Q1/2 2009 Postpaid [..]
GTCom. E-Plus n/a Prepaid [...]*
M-Met Telefdnica End of 2008 Postpaid [...]F
x IE_PI '“f o 1999 Postpaid [T
MNetCologne E-Plus 2007 Postpaid [...]*
Breko Telefonica 2013 L.
Tele 2 E-Plus Q2 2013 Postpaid [...]*
. E-Plus 2007 PF";’?; :i’é‘j LI
getsmart E-Plus 2013 Prepaid [...]*
Yes Telecom E-Plus 2009 Postpaid [...]*
ACN E-Plus 2005 Postpaid [-..]*
Vintage (sipgate) E-Plus 2011 Prepaid [-..TF
QSC Mobil E-Plus 22 Postpaid [T
Star Communications JTelefonica 2013 Prepaid [...TF
Telogic* E-Plus 2005 Prepaid [...TF
One Phone E-Plus 2009 Postpaid na.
Macheen E-Plus nfa Prepaid na

Source: Notifying Party

Horizontal non-coordinated effects

6.4.2.1. The Notifying Party's view

(782)

In the Form CO, the Notifying Party submitted that the proposed transaction will not
lead to any non-coordinated effects for the following reasons. First, post-merger, all
MNOs in Germany would have spare capacity available and could easily extend
capacity in their networks and frequency segments to host additional MVNOs and
Service Providers. Second, each of the MNOs would have incentives to attract
additional MVVNOs/ Service Providers because the latter can be used to address
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customer groups which the MNOs cannot effectively address through their own
brands. Moreover, customers hosted for MVNOs and Service Providers would lead
to a better network utilisation, which would help MNOs to realise benefits of scale.
The proposed transaction would not change anything with respect to these incentives,
neither for the merged entity nor for the two competing MNOs. Third, the proposed
transaction would even have a pro-competitive dimension, as the merged entity
would be able to provide better network quality to MVNOs and Service Providers.
Accordingly, post-transaction, the latter would have the choice between three
competing networks with good quality. Finally, the regulatory regime would ensure
that MNOs are prevented from impeding non-MNO wholesale access post-
transaction.

Moreover, in its Reply to the Article 6(1)(c) Decision and the Reply to the Statement
of Objections, the Notifying Party points out that based on the actual wholesale
market shares, it can be excluded that the proposed transaction will have any
negative impact on competition in the wholesale market; the market share
increments, as well as the combined market shares based on number of subscribers
hosted for MVNOs and Service Providers and based on revenue will be very low.
Furthermore, the Notifying Party claims that due to their poor network quality,
Telefénica and E-Plus cannot be considered as particularly strong forces on the
wholesale market. For this reason, any impact on competition could not be qualified
as a significant impediment of competition.

In addition, the Notifying Party claims that the Parties are not close competitors on
the wholesale market for access and call origination, as the wholesale products
offered by the German MNQOs are not differentiated such that the Parties' products
constitute closer substitute than others. In this context, the Notifying Party submits
that those MVNOs and Service Providers that engage in dual or multiple sourcing
actually tend to combine a D-network supplier (Deutsche Telekom or Vodafone)
with an E-network supplier (Telefénica or E-Plus). Only Freenet that sources from
all four German MNOs would source from Telefdnica, as well as from E-Plus.
Furthermore, Telefonica's main competitors in negotiations of wholesale agreements
in the past were VVodafone and Deutsche Telekom rather than E-Plus. Conversely, E-
Plus' main competitors in negotiations for wholesale agreements in the past were
rather all other MNOs and not specifically Telefénica.

In addition, the Notifying Party argues that E-Plus cannot be characterised as a
substantial competitive force on the wholesale market. It explains that while E-Plus
hosts a considerable number of MNVOs/Service Providers, its market share is
nevertheless insignificant (below [...]*). Moreover, according to the Notifying Party,
E-Plus' role in the wholesale market will further decrease, given that it lags behind in
rolling out a 4G network, which would be crucial to attract wholesale customers in
the changed market environment where mobile data services are of significantly
increased importance. The same would apply to Telefénica while Deutsche Telekom
and Vodafone would be the unrivalled leaders on the wholesale market with high
quality networks. Moreover, E-Plus would not be very price aggressive on the
wholesale market, as evidenced by its decreasing market share. Also, Telefonica
would have lost several pitches against VVodafone, but none against E-Plus.

The Notifying Party further submits that any concern as to wholesale terms and
conditions restricting MVNOs and Service Providers in their ability to compete
would be unwarranted given the particular commercial success of the three leading
Service Providers, namely Freenet, Drillisch, and 1&1.
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Furthermore, the merged entity would have strong incentives to compete post-
transaction. In this context, the Notifying Party firstly points out that the Parties'
combined subscriber market share on the wholesale market is below 15%, which
would make any potential impact of an enlarged customer base highly unlikely.
Secondly, the merged entity would not be able to use its enlarged brand portfolio to
target new customer groups, as Telefénica's and E-Plus core and second brands
essentially target the same customer groups today. Thirdly, the merged entity would
have a strong incentive to grant wholesale access to its network so as to monetise on
enhanced network quality. Moreover, the fact that Deutsche Telekom and Vodafone
allegedly would be reluctant to grant wholesale access would not be a result of the
proposed transaction, but stem from the respective strategies of these two MNOs pre-
transaction.

Finally, the Notifying Party reiterates that MVVNOs and Service Providers are able to
switch and actually do switch their providers form time to time, which constitutes an
appreciable constraint on MNOs wholesale policy.

Commission’s assessment

In light of the results of the Phase 11 Investigation, the Commission considers that the
proposed transaction may give rise to horizontal non-coordinated effects on the
wholesale market for access and call origination on public mobile telecommunication
networks.

The Commission considers that the reduction from four to three suppliers of
wholesale access constitutes a significant change in the market structure, which
increases the level of concentration in a market that is already very concentrated.
Moreover, the proposed transaction would eliminate two important competitive
forces, namely Telefonica and E-Plus, at the wholesale level. In light of the results of
the Phase Il Investigation, the Commission continues to consider that the proposed
transaction would have a negative impact on the merged entity’s, and the other two
MNOs’, incentive to grant MVNOs and Service Providers access to their respective
mobile networks at commercially attractive conditions. Furthermore, the
Commission considers that MVNOSs and Service Providers face major challenges if
they want to switch their existing customers to another host MNO, which essentially
means that, even if competing MNOs were to offer attractive wholesale access
conditions post-transaction, it would be very difficult for the Parties’ wholesale
customers to switch to other MNOQOs, if the merged entity were to raise prices.
Moreover, these likely anti-competitive effects on the market for wholesale access
and call origination will compound the anti-competitive effects of the proposed
transaction on the retail market for mobile telecommunications services. As the
ability of MVVNOs and Service Providers to compete with MNOs crucially depends
on the access conditions that they obtain at the wholesale level, a deterioration of
these conditions following the proposed transaction will also have an impact on the
retail level. Finally the Commission also notes that, although not merger-specific, the
uncertain future of the Service Provider obligation in Germany, which, as outlined in
Section 6.2.4.5, forms the basis of the Service Providers’ business model, further
compounds the risk that, in the near future, Service Providers may be unable to
obtain wholesale access at terms and conditions, which are sufficiently attractive for
them to be able to operate on the market, let alone exercise a meaningful competition
constraint on MNOs at the retail level.

Significant change in market structure

The proposed transaction will reduce the number of providers of wholesale access
and call origination services from four to three and thereby lead to a significant
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change in the market structure, as MVNQOs and Service Providers will be left with
only three alternative suppliers of wholesale access. In this context, the Notifying
Party submits that a change in market structure as such — even if significant, does not
automatically lead to a significant lessening of competition. The Commission,
however, does not assess the change in the market structure in an isolated way, but
within the context of the elements referred to in recital (790), which taken together
suggest that the proposed transaction may lead to anti-competitive unilateral effects.

Moreover, while the combined market shares of the Parties based on revenues and on
number of subscribers hosted for MVNOs and Service Providers are more limited
than those of the other two MNOs, the proposed transaction takes place in a highly
concentrated market. Indeed, pre-merger and post-merger HHIs based on revenue
and on subscriber market shares are very high (above 3700).

In addition, the Commission also considers that the high wholesale market shares of
Deutsche Telekom and VVodafone are to a certain extent due to the fact that these two
players were the first to be obliged to grant wholesale access. It is therefore also for
historical reasons that, for example, the well-established and largest Service
Provider, Freenet has [...]* subscribers hosted by Deutsche Telekom and
Vodafone.®®® Given the size of Freenet compared to the other MVNOs and Service
Providers,®® the “[...]*” in itself contributes significantly to the difference in market
share between the Parties and each of Deutsche Telekom and Vodafone on the
wholesale market. Without Freenet, the combined market share of the Parties would
be roughly twice as large.®® Hence, as also explained in more detail at recitals (795)
to (803), the market shares as set out in the Tables 40 and 41 in recital (780) do not
reflect the full dynamics of the wholesale market.

Removal of an important competitive force

The Commission also considers that the proposed transaction would remove two
important competitive forces, namely Telefonica and E-Plus, from the market.

In this context, the Commission considers that the current market shares of the four
MNOs do not accurately reflect their respective competitive strength on the
wholesale level. For the reasons set out in recitals (796) to (803), the Commission
considers that the Parties’ competitive strength is greater than that suggested by their
market share.

First, Telefonica has significantly gained market share on the wholesale market
during recent years. Based on the number of subscribers hosted for MVNOs and
Service Providers, it has nearly doubled its market share from 2010 to the first half of
2013. Based on revenues, Telefénica increased its wholesale market share by around
1/4 from 2011 to the first half of 2013. Telefonica's market share increase on the

602
603

604

[...]%

On the overall retail market for mobile telecommunications services, Freenet's 2012 market share
amounted to [10-20%] based on number of subscribers and [10-20%] based on revenues, while none of
the other MVVNOs and Service Providers achieved a market share of more than [0-10%] based on
number of Subscribers and [0-10%] based on revenues, see Table 14 in recital (225).

This estimate is based on the subscriber numbers submitted by the Notifying Party in its Reply to the
Article 6(1)(c) Decision, Document ID 1172, paragraph 445; the total number of Freenet's subscribers
submitted by the Notifying Party in Table 96 of the Form CO; as well as the Notifying Party's
submission of number of subscribers hosted for Freenet in its response to RFI No 7 dated 20 December
2013, Document ID 1142, question 21; and E-Plus' submission of the number of subscribers hosted for
Freenet in its response to RFI No 3 dated 20 December 2013, Document ID 1144 & 1156-97, question
19.
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(800)

(801)
(802)

wholesale level in recent years is also in line with a parallel increase of the share of
Telefonica's network occupied by traffic from subscribers hosted for MVNOs and
Service Providers. In the period from 2009 to 2013, the share of voice traffic
originated by subscribers hosted for MVVNOs and Service Providers increased from
[5-10]% to [10-20]% on Telefénica's network. In the same time frame, the share of
data traffic caused by subscribers hosted by Telefonica on its network for MVNOs
and Service Providers increased from [0-5]% to [5-10]%.°% Telefonica's [...]*
market share over recent years may be explained by the fact that [...]*.606 [...]*607
Based on the foregoing, the Commission considers that Telefonica is an important
competitive force on the wholesale market for access and call origination.

Secondly, while E-Plus' market share on the wholesale market is not very high, it
nevertheless attracts a large number of wholesale partners, as shown by Table 42 in
recital (781). Also, E-Plus appears to be the MNO that is more willing than the other
three MNOs to host MVNOs that do not benefit from the Service Provider
Obligation. Indeed, E-Plus hosts [...]* two MVNOs that [...]* and whose customers
mainly [...]*.°%In contrast, Vodafone and Deutsche Telekom only host MVVNOs that
have a focus on [...]* and therefore have a different business focus from their host
MNOs. Telefénica does not currently host any MVNO at all. Therefor, E-Plus is
possibly more attractive as a wholesale partner for MVNOs that target domestic
mobile telecommunication services than competing MNOs.

The majority of respondents in the Market Investigation consider Telefonica and E-
Plus to be particularly strong competitive forces on the market for wholesale access
and call origination.®®

Moreover, E-Plus appears to be willing to be more flexible in the negotiation of
wholesale access. While Deutsche Telekom, Vodafone, and Telefonica currently
[...]*.[...]*610 [...]*611 This requirement [...]*.

Furthermore, from Telefonica's internal documents, it clearly appears that Telefonica
pursues the strategy to [...]* in order to [...]* and not to be [...]*, see recitals (586)
to (5969)2. While E-Plus is currently in the early stages of rolling out its 4G network,
[..]*%

In the recitals of the wholesale agreement between E-Plus and [...]*%*3 [...]*% o1

The Commission considers that once E-Plus enables a wholesale partner to offer 4G
services [...]* other MNOs will follow. [...]*.

See Telefonica's response to the Commission's RFI dated 20 December 2013, RFI No 7, Document ID
1142 p. 26.

[...T%

[...T%

[...T%

See responses to the Commission's questionnaire Q2 to MVNOs and Service Providers dated 31
January, question 55.

[...]%

See Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document 1D 1524,
question 16.

See Document ID 1742, wholesale agreement between E-Plus and [...]* dated 25 November 2013.
[...T%

[...T%

See E-Plus' response to the Commission's RFI No 4 dated 24 January 2014, Document ID 1527,
question 12.
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Against that background, the Commission considers that E-Plus plays the role of a
pioneer with regard to granting wholesale access to 4G services. As regards the
Notifying Party's submission that E-Plus' 4G network is at present very limited, the
Commission considers that E-Plus has a clear 4G roll-out strategy and intends to
achieve [...]* population 4G population coverage by 2018, see recital (173).
Therefore, in the Commission's view, despite its small market share, E-Plus does
constitute an important competitive force on the wholesale market.

Change of incentives of the merged entity

In the Commission’s view the proposed transaction is likely to decrease the merged
entity’s incentives to grant wholesale access on favourable terms to MVNOs and
Service Providers, as it will benefit from a larger customer base and an increased
brand portfolio. Moreover, in an environment characterised by reduced competitive
pressure compared to today's four player market, the merged entity is likely to be
more reluctant to share new technologies, such as 4G, with its wholesale partners. In
addition, the Commission considers that the decrease of competitive pressure on the
retail market is also likely to have negative impact on the merged entity's incentive to
compete aggressively on the wholesale market.®*°

In line with the Notifying Party’s explanation and the view of MNOs and MVNOs
and Service Providers, which responded to the Phase | Market Investigation, the
Commission considers that the main commercial incentives for an MNO to grant
wholesale access to its mobile network consist of (i) a better utilisation of network
capacity, which leads to economies of scale, as well as (ii) of the ability to reach
customer groups that it cannot effectively reach with its own brands.®*’

A number of respondents to the Phase | Market Investigation considered that
following the proposed transaction, the main considerations and incentives to grant
wholesale access to its network would change for the merged entity.®*® These
respondents are of the view that the merged entity would need less MVVNOs and
Service Providers compared to each of the two Parties on a stand-alone basis to
optimise the use of its network, generate economies of scale and to reach customer
groups, which each of the Parties alone could not reach as effectively. The following
quote (translated from German into English) is a representative example of the
concerns voiced in the Phase | Market Investigation: "[flollowing the concentration,
significantly more own customers will be supplied via ONE own network. Therefore,
the degree of network utilisation will significantly increase with the merged entity's]
own retail customers and the necessity of wholesale offers will decrease."®*°

616

617

619

In the response to the Statement of Objection, [...]* Based on its economic model, [...]* argues that in
the absence of coordinated effect, rivalry to secure wholesale revenues forces MNOs to offer
competitive term for wholesale access. The Commission notes that the theoretical argument by [...]*
relies on the extreme assumption that MNOs networks are identical in terms of technical characteristics
which is not the case. The Commission notes the differentiated nature of wholesale access, which is not
evident in the economic submission of [...]*. The products offered by the non-MNOs depend on the
hosting MNOs network. Therefore, the standard unilateral effects due to the merger would apply and
leads to a decrease of competitive pressure at the wholesale level.

See Form CO paragraph 720; responses to Questionnaire Q2 to MVNOs dated 31 October 2013,
question 84 and responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 99.

See responses to Questionnaire Q2, MVNOs dated 31 October2013, question 86.

The original quote reads as follows: "Durch den Zusammenschluss werden erheblich mehr eigene
Kunden Uber EIN eigenes Netz versorgt werden. Daher wird die Netzauslastung bereits mit eigenen
Retail-Kunden deutlich hoher werden und die Notwendigkeit von Wholesale-Angeboten stark sinken."
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Similarly, the majority of respondents to the Commission's Phase Il Market
Investigation expressed the concern that the merged entity will have fewer incentives
to grant wholesale access on commercially attractive terms to MVNOs and Service
Providers and to compete on the wholesale market.?® Such a decrease in the
incentive to compete and grant commercially attractive wholesale access is partly
explained by an increase in the size of the merged entity's customer base, as
illustrated by the following responses:

"The larger the customer base, the higher the utilization rate, and therefore the
better the economies of scale. Therefore the increased customer base does not
only decrease the incentive of the merged entity to compete on price on the
retail market (no/low need to win customers from competitors) but also the
incentive to grant wholesale access (lowering competitive pressure on the
market /lowering the risk to cannibalize the large customer base).??" “[W]e
believe an increase in size of own customer base will reduce the incentive for
an MNO to grant wholesale access to MVVNOs. The larger the retail customer
base, the more there is to lose by assisting competitors to join the market. Plus
if the MNO has its own sub-brands operating in the niche markets targeted by
MVNOs, an increase in the customer base (e.g. by merging 2 MNOs) may
mean that the MNO is more likely to be servicing those niche markets via its
own brands. This would no doubt reduce the incentive to offer wholesale
access to MVNOs that target the same niche markets."®%

Furthermore, respondents explained that the incentive of the merged entity to
compete will also be reduced as the competitive pressure in the wholesale market
will reduce following the reduction from four to three suppliers.®?

For the reasons set out in recitals (810) to (814), the Commission considers that the
concerns referred to in recitals (806)and (807) which were raised consistently in the
Market Investigation are likely to be founded.

First, the merged entity’s own customer base will be almost twice as large as that of
each of the Parties pre-transaction. The merged entity's own customer base will also
be larger than Deutsche Telekom's and VVodafone's customer bases. As a result, the
Commission considers that post-transaction, the merged entity may not need to
attract MVVNOs and Service Providers with commercially as attractive wholesale
conditions, as each of the Parties on a stand-alone basis to optimally utilise the
capacity of its single network. As set out in recital (980), the merged entity may even
face capacity constraints in supplying its own customers with 2G/3G services in
certain areas covered by the integrated network. As regards the Notifying Party's
argument that the number of subscribers hosted by E-Plus for MVVNOs and Service
Providers today is very limited, and therefore the increment of subscribers hosted for
MVNOs and Service Providers would be negligible, the Commission notes that the
merged entity would nevertheless be less dependent on the number of subscribers
hosted for MVNOs and Service Providers. Therefore, even if the merged entity
would be willing to grant wholesale access to the same extent in terms of number of
subscribers hosted for MVNOs and Service Providers as the two Parties on a stand-
alone basis today, it may still be less inclined to do so at attractive commercial terms.

620

621
622

See responses to the Commission's questionnaire Q2 to MVNOs and Service Providers dated 31
January, questions 60 and 61.
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In this context, the Notifying Party submits that the merged entity will operate a
nationwide network that has sufficient spectrum and capacities available or can
easily extend capacity in the various network and frequency segments in order to not
only host and serve the existing MVVNOs and Service Providers, but also to add new
or switching MVNOs and Service Providers to its wholesale partners. Again, the
Commission considers that the incentive of the merged entity to do so will be
reduced compared to today's incentives of Telefonica and E-Plus on a stand-alone
basis, as the merged entity will be less dependent on the subscribers of its wholesale
partners to fill up its network.

Secondly, the merged entity would benefit from three well-established core brands
(that is to say, O2, E-Plus, Base) as well as a large number of second brands,
including Fonic, Netzclub, Tirk Telekom Mobile, Simyo, blau/blauworld, Yourfone,
AyYildiz and Ortelmobil. This increased brand portfolio would allow the merged
entity to refine the target groups of specific brands and be better equipped to address
niche customer groups, without the need to rely on MVVNOs and Service Providers, at
least to the same extent as each of the Parties does at present. As regards the
Notifying Party's argument that the current brand portfolios of the Parties overlap
and that Telefonica in any event pursues a strategy to focus on [...]*, the
Commission considers that it would also be possible for the merged entity to refine
the focus of the brands that currently target the same customer groups and thereby
reach those customer groups that the two Parties do not address at present.

Thirdly, the Commission considers that the reduced competitive pressure on the
wholesale market due to the reduction in the number of suppliers from four to three
is likely to have a negative impact on the merged entity's incentive to grant wholesale
access at attractive commercial terms. In this context, the Commission specifically
sees the risk that the merged entity would continue Telefonica's current strategy to
[...]*. Even [...]* takes the view that "[t]he combined entity may be in a position to
charge higher prices for MVNO access on its network, at least over the medium
term, or to refuse access to its network to retain the network advantage for its own
retail business."®%*

Fourthly, the Commission considers that the decrease of competitive pressure at the
retail level, which is likely to result from the proposed transaction (see Section 6.3.1)
is likely to also have an impact on the merged entity's incentive to compete on the
wholesale market. In fact, MNOs grant wholesale access to MVNOs and Service
Providers inter alia in order to compete in areas of the retail market, namely the
lower end of the retail market, where they do not want to compete aggressively on
prices with their core brands. By means of this strategy they generate some revenues
without running the risk that they cannibalise their revenues generated with their core
brands on the retail market. As the competitive pressure on the retail market and in
particular in the lower end of the retail market is likely to significantly decrease post-
transaction, MNOs will probably have less incentives to grant such favourable terms
to MVNOs and Service Providers that would allow the latter to compete aggressively
in the lower end of the retail market.

Fifthly, as regards the Notifying Party's argument that the merged entity will have a
strong incentive to continue granting wholesale access to MVNOs and Service
Providers so as to monetise on enhanced network quality, the Commission notes that
this statement actually contradicts Telefénica's current strategy to [...]* by [...]*, see
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recitals (586) to (599). Hence, the statement that the merged entity will pursue a very
different approach does not appear to be convincing.

In light of those elements, the Commission considers that post-transaction MVNOs
and Service Providers are likely to play a less important role for the merged entity as
regards a means to achieve optimal network utilisation and reaching customer groups
that cannot be effectively reached through own distribution channels. Therefore, the
proposed transaction may have a negative impact on the merged entity's incentives to
grant wholesale access to these operators.

The likely reaction of competing MNOs

The Commission considers that there is the risk that the proposed transaction would
reduce the incentives of Deutsche Telekom and Vodafone to compete to the same
extent on the wholesale market for access and call origination as they do at present.

As regards the other MNOs’ ability to compete with the merged entity post-
transaction, [...]* explains that "[i]n the absence of sufficient spectrum divestment
conditions, there is the potential for a considerable degree of market power to be
conferred on the combined entity in the market for wholesale mobile access. Because
of the quantitative spectrum advantage other mobile network operators may be less
effective competitors for wholesale mobile access, particularly for wholesale access
seeker that may be focused on mobile data services."®%

As set out in recital (524), the Commission considers that the aggregation of
spectrum in the hands of the merged entity will not significantly impact on
Vodafone's and Deutsche Telekom's ability to compete. However, their incentives to
compete on the wholesale market are likely to decrease post-transaction, or at best
remain at the same level as today.

Several MVVNOs and Service Providers explained in the course of the Phase | Market
Investigation that, already today, Deutsche Telekom and Vodafone tend to minimise
the number of MVVNOs and Service Providers on their networks and that the situation
is unlikely to change (or, if anything, is likely to deteriorate) post-transaction. The
following response illustrates these concerns: "[a]fter E-Plus opened up its network
to MVNOs, service providers and resellers, the other operators reluctantly followed,
entering into similar agreements to compete for the new wholesale business that E-
Plus was now attracting. If E-Plus is no longer a driver of wholesale activity, the
pressure on the other MNOs to enter into wholesale deals will also decrease."

Furthermore, a majority of MVVNOs and Service Providers,®® [...]*,°%” do not think
that post-transaction the incentives to grant wholesale access to their networks would
change for Deutsche Telekom or for Vodafone. However, none of the respondents in
the Phase | Market Investigation considered that the incentive of Deutsche Telekom
and Vodafone to compete would increase post-transaction.

The majority of the MVNOs and Service Providers, which expressed an opinion on
the question whether the proposed transaction will have an impact on price and/or
other conditions of competition in the wholesale access and call origination market in
Germany, also stated that conditions on the wholesale market will deteriorate and, in
particular, that wholesale access prices charged by the merged entity, but also by the
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two other MNOs, will increase following the proposed transaction/not mirror price
decreases on the retail level.®”® This concern can be illustrated by the following
response: "[a]s mentioned above, the three MNOs will have similar shares in a
saturated market and will not compete on price as aggressively as before. Wholesale
access will be further reduced and wholesale pricing will remain unchanged to
complete the squeezing out of the remaining, non MNO, market participants. The
risk of anticompetitive pricing here may be lower than in the retail market, but is
certainly not small.” In a market environment that is characterised by a significant
decrease of retail prices during recent years, a stagnation of prices at the wholesale
level equals a price increase from the perspective of MVVNOs and Service Providers
as they need to lower their retail prices in order to stay competitive.

Moreover, the Commission considers that the reduced competitive pressure on the
wholesale market due to the reduction in the number of suppliers from four to three,
is likely to have a negative impact on Deutsche Telekom's and VVodafone's incentives
to grant wholesale access at attractive commercial terms. In this context, the
Commission specifically foresees the risk that Deutsche Telekom and Vodafone
would continue their current strategy [...]* Based on the description of the Notifying
Party in the presentation called [...]*°*.The proposed transaction would lead to the
persistence of such market conditions. In addition, the internal emails of the
Notifying Party indicate that the Notifying Party is [.. ] .8%0

In that context, the Commission notes that VVodafone has even recently publicly
announced that it intends to become stricter in its approach to MVNO wholesale
access "to ensure that [its] advantage and [its] differentiation is protected.®®" This
implies that VVodafone is not likely to offer MVNOSs and Service Providers flexible
wholesale access to 4G services at prices that would allow Vodafone's wholesale
partners to aggressively compete with VVodafone at the retail level.

In addition, the Commission considers that the decrease of competitive pressure on
the retail level, which is likely to result from the proposed transaction (see Section
6.3.1) is likely to also have an impact on Deutsche Telekom's and Vodafone's
incentives to compete on the wholesale market. As mentioned, MNOs grant
wholesale access to MVNOs and Service Providers inter alia in order to compete in
areas of the retail market, namely the lower end of the retail market, where they do
not want to compete aggressively on prices with their core brands. Through this
strategy they generate some revenues without running the risk that they cannibalise
their revenues generated with their core brands on the retail market. As the
competitive pressure on the retail market and in particular in the lower end of the
retail market is likely to significantly decrease post-transaction, MNOs will probably
have less incentives to grant such favourable terms to MVVNOSs and Service Providers
that would allow the latter to compete fiercely in the lower end of the retail market.

The ability to switch

Finally, the Commission notes that, even if the other MNOs had the incentive to
compete aggressively with the merged entity on the wholesale market, based on the
results of the Market Investigation, it appears that MVVNOs and Service Providers,

See responses to Questionnaire Q2, MVNOs dated 31 October 2013, question 111.3.

See [...]*, Document ID 991-10868, [...]*.

[...]*

See transcript of conference call on Vodafone Q1 2014 - Interim Management Statement, p. 6, 12,
Document 1D 4187.

187

EN



EN

(826)

(827)

(828)

(829)

which are currently hosted on the Parties’ networks, would face major challenges of
commercial, contractual and technical nature in switching to other host MNOs, if the
merged entity were to raise prices.®*

While the Notifying Party submits a limited number of switches of existing
customers to a new host MNO which relate to the particular case of Drillisch and
Deutsche Telekom (see recitals (611) to (613)), based on the results of the Phase |
Market Investigation, it appears that switching is particularly complex for Service
Providers. The fact that Service Providers do not issue their own SIM cards, but
provide their customers with SIM cards issued by the host MNO, constitutes a major
technical challenge to switch their customer base. In the event of a change of the host
MNO, all existing customers of the Service Provider would need to exchange their
SIM cards. For that reason, even [...]*.%** Moreover, it appears that the contractual
arrangements between Service Providers and MNOs at the wholesale level often
contain provisions which make the switching of the host MNO very unattractive,
such as "farewell-fees" or exclusivity clauses. For example, the wholesale agreement
between Telefonica and [...]*. Similarly, the wholesale agreement between E-Plus
and [...]*. In this context, the Commission considers that the Notifying Party's
argument that a number of Service Providers multi-source and therefore enjoy
significant negotiating power is not pertinent. Multi-sourcing does not make the
switching of existing customers any easier; it only allows the respective Service
Providers to place new customers on a different host-network.

In contrast to Service Providers, MVNOs typically issue their own SIM cards, which
would make the switching of the host MNO easier. However, some technical issues
related to the SIM card security profile appear to exist. As the security settings of
SIM cards are MNO specific, MVNOs would have to exchange their customers’ SIM
cards, in the event that the new host MNO does not accept the security profile of the
former MNO. Furthermore, MVNOs also face contractual barriers when wishing to
switch existing customers to a new host MNO or engage in a multi-sourcing strategy.
E-Plus' [...]* wholesale contract with [...]* serves as an illustrative example in this
respect. [...]*.

The obstacles described to switching host MNO are reflected by the fact that the
majority of the responding MVVNOs and Service Providers have never switched to
another host MNO®* and the majority of the responding MVNOs and Service
Providers do not even consider switching to be feasible.?® [...]* only refer to few
cases where MVNOs and Service Providers switched existing customers to a new
host MNO.%%°

Due to the challenges faced by MVVNOs and Service Providers that whish to switch
to another host MNO, it would be very difficult for the Parties’ wholesale customers
to switch to other MNOs, if the merged entity was to raise prices (even if Deutsche
Telekom or Vodafone were to offer attractive wholesale access conditions post-
transaction).

Conclusion

632
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See responses to Questionnaire Q2, MVNOs dated 31 October 2013, question 101.

[

I o
See responses to Questionnaire Q2 to MVVNOs dated 31 October 2013, question 105.

See responses to Questionnaire Q2 to MVVNOs dated 31 October 2013, question 102.

[..

I
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6.4.3.

(832)

(833)

(834)

(835)

6.5.
(836)

(837)

In light of the preceding elements, the Commission considers that whilst there is
some evidence that the proposed transaction may give rise to horizontal non-
coordinated effects on the wholesale market for access and call origination on public
mobile communication networks, it can be left open whether the proposed
transaction would lead to a significant impediment of effective competition on this
market as the final commitments submitted by the Notifying Party on 29 May 2014
with a view to addressing the competition concerns on the retail market would, in
any event, also effectively address any competition concern on the wholesale market.

Impact on the retail market for mobile telecommunications services

The Commission further considers that any possible anti-competitive effects on the
market for wholesale access and call origination as described in recitals (789) to
(830), may compound the anti-competitive effects of the proposed transaction on the
retail market for mobile telecommunications services. As the ability of MVNOs and
Service Providers to compete with MNOs depends on the access conditions that they
obtain at the wholesale level, a deterioration of these conditions following the
proposed transaction will also have an impact on the retail level.

Horizontal coordinated effects

Recital (774) sets out the conditions under which, according to the case law,
horizontal coordinated anticompetitive effects are most likelyto emerge.

In the Article 6(1)(c) Decision, the Commission considered that it could not be ruled
out that the proposed transaction may lead to coordinated effects on the wholesale
market for access and call origination. In particular, the Commission was not able to
rule out the risk that the proposed transaction could lead to a coordinated refusal of
MNOs to share improved network quality resulting from technical innovation with
MVNOs and Service Providers or grant wholesale access to their 4G networks.

The Commission further investigated the risk of horizontal coordinated effects
through the Phase Il Market Investigation and a review of the internal documents
provided by the Parties. It ascertained whether the evidence collected could be
interpreted to contain some indications that the proposed transaction would lead to
coordinated effects on the German wholesale market for access and call origination.
However, the evidence at the Commission's disposal did not meet the requirements
the Commission has to meet according to the case law in order to prove a significant
impediment to effective competition due to coordinated effects.®’

In any event, even if coordinated effects in the German wholesale market for access
and call origination were assumed, the fact would remain that the Final
Commitments would address such coordinated effects (see recital (1401)).

Buyer power on the retail market for mobile telecommunications services

The Notifying Party does not express any specific view on the extent to which retail
customers of mobile telecommunications services are able to exert countervailing
buyer power on suppliers of mobile telecommunications services.

Based on the results of the Phase | Market Investigation, the Commission notes that a
large part of customers of retail mobile telecommunications services are private
consumers, who do not have any degree of buyer power vis-a-vis the suppliers of

637

See, to that effect, Case T-342/00 Petrolessence and SG2R v Commission [2003] ECR 11-1161,
paragraph 101, and the case-law cited; Case C-12/03 P Commission v Tetra Laval [2005] ECR 1-987,
paragraph 38; and Case T-87/05 EDP v Commission [2005] ECR 11-3745, paragraph 63.
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6.6.1.
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(840)
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mobile telecommunications services. Moreover also among business customers,®*®
only the larger companies may be able to exercise some degree of negotiating
power.%%

The Commission therefore considers that possible buyer power exercised by
customers of retail mobile telecommunications services does not constitute a
countervailing factor such to offset the possible anti-competitive effects of the
proposed transaction.

Entry on the retail market for mobile telecommunications services
Notifying Party's view

The Notifying Party submits that there are no barriers to entry into the retail market
for mobile telecommunications services for the reasons set out in recitals (840) to
(844).

First, entering the market as an MVNO or a Service Provider would only require
limited investments, while offering considerable margins. For this reason, several
MVNOs and Service Providers have entered the German market in recent years,
including 1&1, Lycamobile, Lebara, KDG, Unitymedia/Kabel BW, M-net, Versaget.
Breko, Tele2 and Telgic. The Notifying Party estimates that entering the market as a
Service Provider or MVNO without existing brand and sales channels would require
investments of around EUR [0-5] to [10-20] million[0-5]*. Entering the market as a
Service Provider or MVNO with an existing brand and sales channels would require
investments of around EUR [0-5] to [5-10] million*.

Second, there are no any regulatory barriers for market entry as MVVNOs and Service
Providers. Operatros only have to notifyNetzA when they want to begin providing
retail mobile telecommunication services.

Third, the regulatory framework, in particular the Service Provider Obligation,
supports market entry.

Fourth, MVNOs and Service Providers also have the possibility of converting into
MNOs by acquiring spectrum at auctions. In the Notifying Party’s view, some blocks
in the high band or in the low band suffice for market entry. In this context, it refers
to several examples of market entry in France, Italy and Spain. The Notifying Party
further submits that entry costs for MNOs vary and strongly depend on uncertain
factors such as spectrum costs, network purchase and roll-out conditions, and
whether a business presence of the company, including a brand and sales channels
already exists. Based on the spectrum costs in the last frequency auction in 2010 and
assuming that the new entrant would aim at rolling out a 4G network covering 50%
of the population in Germany, in the Notifying Party’s view, the overall investment
requirements could be estimated at EUR [...]* without costs incurred for employees.

638

639

In this context, business customers cover undertakings that procure mobile telecommunication services
for their own use, such as undertakings of various sizes or public institutions. Branded Resellers,
however, do not constitute business customers in this sense, as they do not procure telecommunication
services for their own use, but act as agents for the MNOs. As explained in recital (176), Branded
Resellers do not become a contractual party to the mobile communication services contract, but obtain a
commission for the distribution services rendered to the MNOs. In other words, Branded Resellers offer
distribution services to MNOs so that the latter would qualify as customers of Branded Resellers in this
perspective.

See responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 59; and Questionnaire
Q1 to MNOs dated 31 October 2013, question 60.
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(846)

(847)
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In addition, around [...]* Full Time Equivalents ("FTEs") would be required, which
would cost around EUR [...]* per year.

Fifth, the Notifying Party points out that contrary to the Commission's preliminary
view, BNetzA considers a new MNO entry in Germany possible. For this reason,
BNetzA would take into account the strategic interests of new entrants in the
preparations for the spectrum auction in 2016. In the view of the Notifying Party, one
of the possibly interested new entrants could be [...]*, as shown by its response to
the Commission's Phase | Market Investigation.

Commission’s assessment

The Commission considers that a distinction must be made between market entry as
a Service Provider, as an MVNO or as an MNO, when assessing the barriers to entry
in the German market for mobile telecommunications services. While barriers to
entry as an MVNO or a Service Provider appear to be lower, barriers to entry as
MNO are very high, given the major investment needed.

As explained by the Notifying Party, entry as an MNO not only requires substantive
investments for the acquisition of spectrum (in addition to the fact of having the
possibility to acquire spectrum in the first place), but also for the roll-out of the
physical infrastructure of a mobile network. Based on the Notifying Party’s estimates
and the results of the Phase | Market Investigation,®*® the Commission considers that
the necessary investments easily figure in the range of several billion euros, which
constitutes a significant barrier to entry. Furthermore, any new entrant would have to
start its network operations despite the competitive pressure exercised by three
established MNOs that already benefit from existing network infrastructure.

Moreover, in the course of the Phase Il Market Investigation, the Commission
screened the interest of MNOs active outside of Germany and of MVNOs and
Service Provider active in Germany to enter the German retail market for mobile
telecommunications services as a MNO. However, none of the respondents with the
exception of [...]* had considered entering the German market during the course of
the last five years or has indicated that it would be interested in entering the German
market post-transaction.®** As regards specifically [...]*, the Commission notes that
while [...]* would be interested in entering the German market as an MNO, it does
not currently hold any spectrum to operate as an MNO and it is uncertain whether
[...]* will be in a position to secure spectrum in the spectrum auction in 2016. In
fact, the BNetzA [...]*. Hence, it is uncertain how BNetzA will assess [...]*.

As regards Telefonica's submission that the BNetzA would take the strategic interests
of new entrants into account in the preparations for the spectrum auction in 2016 and
therefore would evaluate the likelihood of new entry differently than the
Commission, the Commission refers to BNetzA's clarifications. In its comments on
the Notifying Party's Reply to the Article 6(1)(c) Decision, [...]*.

As regards entry as an MVNO, in light of the responses to the Phase Market I
Investigation,®”? the required investments appear to be more limited. Moreover, it

640
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[...]%

See responses to Questionnaire Q1 MNOs outside Germany dated 20 January 2014, questions 17 to 19,
Questionnaire Q2 MVNOs and Service Providers dated 21 January 2014, questions 66 to 68, and emails
sent to selected Chinese and US based MNQOs on 24 January 2014 (Document IDs 1706, 1707, 1708,
1709, 1740).

See responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 43 and responses to
Questionnaire Q1 to MNOs dated 31 October 2013, question 42.
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appears that entry as a full MVNO may take place within a time span of one to two
years. While the required investment costs and time span suggest that barriers to
entry as an MVNO are manageable, the Commission considers that the main barrier
to entry consists in the need to negotiate an MVVNO agreement with a host MNO. As
the Service Provider Obligation only supports wholesale access as a Service Provider
and not as an MVNO, potential entrants as MVNOs have a much weaker negotiating
position compared to potential entrants as Service Providers. The fact that, the
number of MVNOs is rather limited compared to the number of Service Providers
active in Germany, supports this finding. In this context, the Notifying Party submits
in its response to the Statement of Objections, that possible new entrants prefer the
business model of a Service Provider over the business model of an MVVNO. In light
of the success of Freenet, 1&1 and Drillisch, possible new entrants believe that the
Service Provider business model promises greater commercial success. From the
Commission's perspective, this argument supports the conclusion that countervailing
entry as an MVNO would not mitigate the competition concerns raised by the
proposed transaction.

As regards entry as a Service Provider, in light of the responses to the Phase | Market
Investigation,®** the Commission considers that the required investments also appear
to be rather limited. Moreover, it appears that entry as a Service Provider may take
place within a time span of six months to one year. In addition, at least as of today,
market entry as a Service Provider is supported by the Service Provider Obligation.
Nevertheless based on the results of the Phase | Market Investigation, the
Commission considers that in the current conditions entry as a Service Provider may
not be very attractive, as the majority of MVNOQOSs, Service Providers and Branded
Resellers do not expect any new MVNOSs or Service Providers to enter the German
market in the next two to three years.*** This can be explained by the fact that there
are already several well-established Service Providers active in the German market.
Furthermore, despite the existence of the Service Provider Obligation, Service
Providers may still find it challenging to negotiate commercially attractive wholesale
access terms with MNOs.

Moreover, in light of the results of the Phase | Market Investigation, the Commission
considers that the proposed transaction may make market entry as a Service Provider
or as an MVNO more difficult than it is currently the case. While MNOs consider
that the proposed transaction will not have any impact on the ability of market
entrants to start operating as an MVNO or as a Service Provider in Germany,®* the
majority of MVNOSs, Service Providers and Branded Resellers consider that, post-
transaction, market entry will become more difficult than it is today®*® and that there
will not be sufficient alternatives for them to obtain competitive offers for wholesale
access and call origination services.®*’

In light of the reasons set out in recitals (845) to (852), the Commission concludes
that entry could potentially constitute a relevant countervailing factor only with
respect to Service Providers (and only for as long as the Service Provider Obligation
continues to be in place). The Commission, however, also notes that, for the reasons

See responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 44 and responses to
Questionnaire Q1 to MNOs dated 31 October 2013, question 43.

See responses to Questionnaire Q2 to MVNOs dated 31 October.2013, question 92.

See responses to Questionnaire Q1 to MNOs dated 31 October 2013, question 103.

See responses to Questionnaire Q2 to MVNOs dated 31 October.2013, question 88.

See responses to Questionnaire Q2 to MVVNOs dated 31 October 2013, question 99.
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6.7.1.
(853)

(854)

6.7.2.
(855)

(856)

(857)

outlined in recitals (567) to (626), any such entry or threat of entry is unlikely to be
of sufficient scale to offset the possible anti-competitive effects of the proposed
transaction. As explained, Service Providers are not in a position to exercise
significant competitive pressure on MNOs. Moreover, entry as a Service Provider
will become more difficult following the proposed transaction.

Buyer power on the wholesale market for access and call origination
Notifying Party's view

The Notifying Party submits that successful non-MNOs with strong marketing and
sales capabilities enjoy significant bargaining power, irrespective of their role as
MVNO, Service Provider or Branded Reseller, as they have access to distribution
channels and in some cases also to additional customer groups that the MNOs
themselves cannot address. Moreover, the Notifying Party explains that non-MNOs
benefit in their negotiations with MNOs from strong wholesale infrastructure
competition and can choose between different MNOs as infrastructure suppliers. The
Notifying Party further points out that non-MNOs have the possibility of switching
or adding another infrastructure supplier, which would leverage their negotiating
position. It provides several examples of the successful switching and migration of
customers in Germany.

In its response to the Statement of Objections, the Notifying Party further underlines
that the proposed transaction will increase choice for MVNOs and Service Providers
as regards a host network that is capable to meet the increasing data demand.
Moreover, the Notifying Party stresses the examples of the two Branded Resellers
[...]* that would exercise significant bargaining power on their host networks.
Moreover, the Notifying Party claims that [...]* to increase its bargaining power vis-
a-vis its original host MNO [...]*.

The Commission’s assessment

Firstly, the Commission notes that buyer power possibly exercised by Branded
Resellers, such as [...]*, to which the Notifying Party refers at several occasions, is
not relevant in the context of assessing possible countervailing buyer power on the
wholesale market for access and call origination, as Branded Resellers are not active
on the demand side of this market (see footnote 39). The claimed ability of certain
Branded Resellers to negotiate attractive tariffs to distribute and market under their
own brands is better dealt with when assessing the ability of Branded Resellers to
effectively compete with MNOs on the retail market (see Section 6.3.1.6).

Secondly, as regards the Notifying Party’s argument that there is infrastructure
competition, as MVNOs and Service Providers can choose between several mobile
networks, the Commission considers that the proposed transaction will actually
reduce this infrastructure competition significantly, as the number of MNOs will be
reduced from four to three. Also as already pointed out, the incentives of the merged
entity to grant wholesale access at commercially attractive conditions, as well as the
respective incentives of Deutsche Telekom and VVodafone are likely to decrease post-
transaction.

Thirdly, the results of the Market Investigation contradict the Notifying Party’s
description of the degree of negotiating power enjoyed by MVNOs and Service
Providers. As explained in Section 6.3.1.6, MVNOs and Service Providers are not in
a position to effectively compete with MNOs. Respondents to the Phase | Market
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6.8.1.

(860)

6.8.2.

(861)

(862)

Investigation point out that this is inter alia due to the fact that MVVNOs and Service
Providers do not have sufficient bargaining power to negotiate wholesale access
conditions which would allow them to do s0.°*® Furthermore, despite the fact that the
Notifying Party refers to several examples of successful switching or multi-sourcing
by MVNOs and Service Providers, based upon the results of the Market
Investigation, the Commission considers that switching an existing customer base
from one host MNO to another is very challenging for MVVNOs and particularly for
Service Providers, see recitals (825) to (829). Therefore, it appears to be unlikely that
switching to another MNO is a credible threat that Service Providers and MVNOs
can use to leverage their negotiating position. This finding is also supported by the
responses to the Phase Il Market Investigation. Many MVVNOs and Service Providers
explained that they have little or no negotiating power vis-a-vis MNOs and that there
are no credible threats that they can use in negotiations. ®*° Moreover, these
respondents fear that this imbalance in negotiating power will become even more
pronounced post-transaction.®® In this context, the Commission also considers the
fact that [...]* was not able to negotiate a 4G wholesale access agreement with [...]*
shows the imbalance in negotiating power to the detriment of MVVNOs and Service
Providers.

Based on the reasons referred to in recitals (855) to (857), the Commission considers
that Service Providers and MVNOs do not enjoy strong bargaining power vis-a-vis
MNOs and that their bargaining power is likely to decrease even further post-
transaction. For this reason, the risk of anti-competitive effects resulting from the
proposed transaction cannot be offset by countervailing buyer power exercised by
MVNOs and Service Providers.

Entry on the wholesale market for access and call origination

Entry on the wholesale market for access and call origination is limited to entry as
MNO, because MVNOs and Service Providers are not active on the supply side, but
on the demand side of this market.

Notifying Party's view

As referred to in recitals (843) to (844), the Notifying Party submits that entry as an
MNO would be feasible through the conversion of a Service Provider or MVNO into
an MNO and would require the investments referred to in recital (840).

The Commission’s assessment

As explained in recitals (846) to (848), the Commission considers that the investment
requirements to enter the German market as an MNO, as well as the presence of
well-established MNOs with existing network infrastructure constitute a serious
barrier to entry.

As a result, entry (or the threat thereof) does not constitute a relevant countervailing
factor to offset the anti-competitive effects of the proposed transaction on this
market.

648

650

See responses to Questionnaire Q2 to MVNOs dated 31 October 2013, question 46.

See responses to Questionnaire Q2 to MVNOs and Service Providers dated 21 January 2014, questions
56 and 57.

See responses to Questionnaire Q2 to MVNOSs and Service Providers dated 21 January 2014, question
58.
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(863)
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(865)

Efficiencies on the retail market for mobile telecommunications services

The Notifying Party submitted that there are five types of efficiencies related to (a)
mobile telecommunication networks; (b) the distribution network;, (c) general and
administrative expenses; and (d) additional business opportunities and (v) mobile
termination rates.

According to the framework for assessing efficiencies as laid down in recital 29 of
the Merger Regulation and the Horizontal Merger Guidelines,®** the Commission
will consider whether any efficiencies brought about by the merger counteract the
effects on competition, and in particular the potential harm to consumers that it might
otherwise have, as part of its overall assessment of the concentration, provided that
those efficiencies are substantiated and satisfy the following three cumulative
criteria:

(@) \Verifiability: efficiencies have to be verifiable, so that the Commission can be
reasonably certain that the efficiencies are likely to materialise and be
substantial enough to counteract a merger’s potential harm to consumers.

(b) Benefit to consumers: efficiencies have to benefit consumers, in the sense that
they should be substantial and timely and should, in principle, benefit
consumers in those relevant markets where it is otherwise likely that
competition concerns would occur;®*®

(c) Merger specificity: efficiencies have to be a direct consequence of the
concentration and cannot be achieved to a similar extent by less anti-
competitive alternatives;®>*

The Horizontal Merger Guidelines further explain that it is incumbent upon the
Notifying Party to provide in due time all the relevant information necessary to
demonstrate that the claimed efficiencies are merger-specific and likely to be realised
as most of this information is in the possession of the Parties. Similarly, it is for the
Notifying Party to show to what extent the efficiencies are likely to counteract any
adverse effects on competition that might otherwise result from the merger, and
therefore benefit consumers.®> Furthermore, evidence relevant to the assessment of
efficiency claims should include, in particular, internal documents that were used by
the management to decide on the merger, statements from the management to the
shareholders and financial markets about the expected efficiencies, historical
examples of efficiencies and consumer benefit, and pre-merger external experts’
studies on the type and size of efficiency gains, and on the extent to which
consumers are likely to benefit.®® In the following recitals, the Commission will
assess whether each of the submitted efficiencies fulfils the three cumulative criteria
defined in the Horizontal Merger Guidelines.
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Horizontal Merger Guidelines, paragraphs 76 to 88.
Horizontal Merger Guidelines, paragraph 86.
Horizontal Merger Guidelines, paragraph 79.
Horizontal Merger Guidelines, paragraph 85.
Horizontal Merger Guidelines, paragraph 87.
Horizontal Merger Guidelines, paragraph 88.

195

EN



EN

6.9.1.
6.9.1.1.
(866)

(867)

(868)
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(871)
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Network efficiencies
The Notifying Party’s view

As regards network-related efficiencies, the Notifying Party claims that the merger
will, on the one hand, create efficiencies that will directly accrue to consumers
("demand-side efficiencies") and, on the other hand, result in significant cost-savings
that will be passed on to the merged entity’s customers ("supply-side efficiencies"”).

The claimed demand-side efficiencies consist mainly of quality improvements of the
2G, 3G and 4G mobile services provided by the merger entity as opposed to the same
services possibly provided by each of the Parties in a standalone scenario. With
regard specifically to 4G services, the combination of the Parties’ complementary
spectrum holdings will lead to (a) faster 4G network roll out and a better coverage
for E-Plus customers; and (b) higher maximum speed for Telefonica’s customers. As
regards 2G and 3G services, the Notifying Party claims that the merged entity will
ensure additional coverage and capacity compared to each of E-Plus and Telefénica
on a stand-alone basis.

The claimed supply-side efficiencies stem from (a) a reduction in the costs of the 4G
roll-out by the merged entity compared to the scenario of a parallel 4G roll-out by
each of E-Plus and Telefonica; (b) savings deriving from the consolidation of each of
the parties’ 2G and 3G networks and (c) savings due to the reduction of network
dedicated staff.

According to the Notifying Party, the claimed efficiencies (a) are verifiable; (b)
benefit the consumers and (c) are merger specific.

Verifiability
Demand side efficiencies

To date E-Plus has only access to spectrum of 1800 MHz band and no spectrum
holding in the 800 MHz band (see Table 2). The Notifying Party submits that, in the
absence of the merger, E-Plus would roll out 4G only using 1800 MHz spectrum,
which would allow it to cover, according to the information submitted by the
Notifying Party, mainly urban areas and to provide total population outdoor coverage
of [...]* in 2015 and of [...]* in the long run. Consequently, in this scenario, ™"
roughly [...]* of the German population would still not be covered by 4G at the end
of 2020.

Telefdnica has access to the 800 MHz band spectrum and to a limited amount of
spectrum in the 1800 MHz band (see Table 2 set out in recital ( (146) )). The
Notifying Party submits that, in the absence of the merger, Telefonica would roll out
4G using primarily the 800 MHz band and would possibly use the 2600 MHz bands
to solve possible capacity constraints that could arise especially in more densely
populated areas. Telefonica's 4G network coverage will not change with the merger,
given that the 4G LTES80O roll out is equivalent in the stand-alone scenario as well as
in the case of the merger.

In the merger scenario, the merged entity would carry out the 4G roll out using both
[...]*. The population coverage of 4G of the merged entity would be [...]* by 2015
and [...]*by 2020.%%®
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Annex A of the Form CO.
Annex A to Form CO, p.23-24.
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To summarise, according to the Notifying Party, the combination of E-Plus's and
Telefdnica's complementary spectrum portfolio will provide:

(@) E-Plus's customers with a faster 4G roll out and with better 4G coverage (by
2015, the merged entity’s 4G coverage will be 30% larger than E-Plus
provisional coverage);

(b) Both Telefonica's and E- Plus's customers with a better network quality in
terms of improved higher maximum download speed for the merged entity’s
customers ( the speed could reach up to [...]* Mbit/s, once the 4G roll-out
advanced is completed by the Parties and could reach [...]* Mbit/s once the
"LTE Advanced" is introduced®®).

More precisely, according to the Notifying Party, Telefonica's customers would
benefit from a higher speed due of the use of [...]* in a Telefénica standalone
scenario. Once carrier aggregation is available, there will be an additional benefit via
[...]*.

In the Reply to the Statement of Objections, the Notifying Party sets out that whereas
in the merger scenario about [...]* LTE 1800 sites are planned to be rolled out by
[...]*, Telefonica plans to [...]* roll out [...]* LTE 2600 sites by [...]* in a stand-
alone scenario.®®® In addition, each LTE 1800 site offers a significantly larger
coverage compared to a LTE 2600 site. By [...]*, [60-70]% of Telefonica’s
customers will be covered with [...]* in the merger scenario, while in the absence of
the merger only [20-30]% will have access to [...]*.

As regards speed the Notifying Party clarified that a significant number of
Telefonica's customers, notably all customers of the areas where 4G roll out will be
carried out post-transaction by using the complementary 1800/800 spectrum, will
have the benefit of higher speed (which depending on the handset used could reach
up to [...]*. The Notifying Party considers that the speed advantage for this category
of Telefénica's customers is merger specific because in the absence of the merger,
Telefonica could only offer top speed [...]* in the areas where 4G 2600 MHz is
available.

However, the option of rolling out an LTE additional capacity layer using the 2600
MHz spectrum band, according to the Notifying Party, is not an efficient option.
Similarly, the Notifying Party submits that it would be neither efficient nor
technically possible to offer top speed by aggregating other frequency bands (such as
800 MHz, 900 MHz, 1800 MHz, 2100 MHz and 2600 MHz bands). According to the
Notifying Party, the only carrier aggregation technology that could be used is [...]*
bands, which it is anticipated it will be available in Germany [...]*.

The Notifying Party further clarified that the fact that in the merger scenario a
number of LTE 1800 sites would be removed compared to E-Plus' standalone roll out
scenario will not reduce the quality of the merged entity's network. The Notifying
Party explained that the higher number of 1800 MHz sites in the E-Plus's stand-alone
scenario was merely aimed at ensuring coverage which the merged entity will ensure
mainly by its 800 MHz spectrum and not at ensuring higher speed.®®*
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Annex A of the Form CO.
Reply to the Statement of Objections, paragraph 646,
Reply to the Commission's RFI ("RFI") dated 19 November 2013, Document ID 1084, question 6.
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In its Reply to the Statement of Objections, the Notifying Party submitted a technical
study to further support its claim that the number of sites listed in the "synergy case™,
the study presented in Annex A to the Form CO, is sufficient to enable the merged
entity to provide sufficient capacity to serve all 4G subscribers.

As regards 2G and 3G networks, the Notifying Party claims that whilst the merged
entity will have [...]*. This will result in: (a) better 2G coverage in urban areas,
highways and trains for both Telefénica's and E-Plus's customers, (b) additional 3G
coverage and capacity for Telefonica's customers and (c) improved indoor and
overall coverage for E-Plus's customers.

The Notifying Party further clarified that the merged entity will have fewer 3G sites,
but the same capacity as the sum of the two standalone networks.®®? This is due to the
fact that 3G sites will only be dismantled if (a) capacity is increased in neighbouring
sites and (b) provided that their decommissioning does not lead to coverage losses.
On this basis, the Notifying Party submits that the merged entity will not experience
congestion problems notwithstanding the larger customer base compared to each of
the Parties in the stand alone scenario.®®

The technical study provided by the Notifying Party together with its Reply to the
Statement of Objections sets out that the ratio between the 2100 MHz spectrum of
the merged entity and the corresponding spectrum holding of [...]* is likely to be
higher than the ratio between the merged entity's subscribers and [.. .1*.%% Since the
number of sites is assumed to be equal in both networks the number of available
resources can be increased by spectrum only. Therefore, on the basis of the
assumption that [...]* is able to provide sufficient 3G capacity to its subscribers, the
technical study concludes that the merged entity would also be likely to be able to
serve its subscribers.

Supply-side efficiencies

The Notifying Party also submits that the merged entity will benefit from lower 4G
roll-out costs compared to the parallel roll-out by each of the Parties on a stand-alone
basis. The complementary 4G [...]* roll-out plan in the post-transaction scenario will
significantly reduce incremental roll-out CAPEX by [...]* compared to the parallel
roll-out in the stand-alone scenario (due mainly to the need for fewer 4G [...]* sites
in the merger scenario). Moreover, in all regions with a roll-out of only 4G LTE800
in the post-transaction scenario, incremental roll-out costs would decrease by [...]*,
compared to the parallel roll-outs of 4G LTE800 MHz and 4G LTE1800 MHz in the
stand-alone scenario (again mainly due to the need for fewer 4G [...]* sites in the
merger scenario).

The Notifying Party submits that the joint roll-out of 4G network, based on a [...]*
MHz complementary spectrum, will lead to a significant reduction in the number of
required sites.®®® The total costs savings related to the reduction in the number of
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Reply to the RFI dated 19 November 2013, Document 1D 1084, question 6.

In its reply to the RFI dated 19 November 2013, Document ID 1084, question 8, the Notifying Party
clarified that the calculations of the necessary number of sites have been done based on [...]*would be
similar to the merged entity's customer base, and VVodafone's current network. See also reply to the RFI
dated 24 January 2014, Document ID 1581, question 29.

Reply to the Statement of Objections, paragraph 652 and Annex 3 to the Reply to the Statement of
Obijections.

By 2020, the number of planned sites to be deployed is [...]* sites in the 800 MHz band and [...]* sites
in the 1800 MHz band for the merged entity. In the stand-alone scenario, E-Plus plans to deploy [...]*
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sites are evaluated at EUR [...]* for the period 2014 to 2020 and a yearly run rate of
EUR [...]* as 0f 2019.%°

In addition, the Notifying Party submits that the proposed transaction would also lead
to merging the Parties’ 2G and 3G networks, which will reduce 2G sites network
elements by [...]* and 3G network elements by [...]*. The corresponding savings
would be EUR [...]* million in the period from 2014 to 2020 and the yearly expected
run rate will be EUR [...]* million from 2019 onwards.®®’

Finally, the Igtlsgtifying Party claims that the merged entity will realise cost savings
due to [...]*.

Benefits to consumers
Demand-side efficiencies

The Notifying Party submits that the proposed transaction will create demand-side
efficiencies stemming from a significant improvement of the quality of the merged
entity's 2G, 3G and 4G networks compared to each of the parties' networks in the
stand alone scenario.

According to the Notifying Party, network quality is of material importance to
consumers and constitutes an important reason for Vodafone's and Deutsche
Telekom's higher ARPUSs. The estimation of the monetary equivalent of the demand-
side efficiencies arising by an improved network quality has been derived by the
Notifying Party mainly through a quantitative analysis based on the network quality
test results (scores) carried out by the German telecommunications journal
CONNECT. This analysis shows a positive average relationship between the network
quality scores in relation to voice services in the annual CONNECT tests (“voice
CONNECT test scores™) and the voice Effective Price Per Minute (EPPM) level of
each operator. The Notifying Party calculates the EPPM of an operator by deviding
voice ARPU of the respective operator by its monthly minutes of use per users.

In order to derive a monetary quantification of the claimed demand-side efficiencies
for the 2G and 3G networks, the Notifying Party considers that the quality of the
merged entity's 2G and 3G networks will be [...]* as [...]* current 2G and 3G
network.®® This will result in an improvement of the merged entity's CONNECT test
score (compared to each of the Parties in the stand-alone scenario) which is mapped,
through the econometric model provided by the Parties, into a monetary equivalent
by relating test quality scores and the current prices. On this basis, the higher
network quality of the merged entity would lead to an increased customer valuation
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sites in the 1800 MHz band by 2020 while Telefonica plans to deploy [...]* sites in the 800 MHz band,
[...]*. That means a reduction of circa [...]* sites through the proposed transaction.

Annex A to Form CO.

Annex A to Form CO.

Annex A to Form CO.

This assumption is based on the fact that post-transaction the merged entity will have the same number
of sites and a population outdoor coverage [...]* one in 2013. However, it cannot be excluded that,
especially following the 4G roll out by [...]*, the gap between [...]* and the merged entity's one will
increase in the future. The parties claim however that such gap will be more limited than the gap
between [...]*s network and the network of each of E-Plus and Telefonica in the standalone scenario.
See reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 18, 19, 24
and reply to the Commission RFI dated 24 January 2014, Document ID 1084. In the reply to the
Commission RFI dated 31 January 2014, Document ID 1581, question 51, the Notifying Party further
clarified that, even if [...]*, the merged entity will have a much better coverage than [...]*. Therefore
the merged entity's covered can be considered [...]* coverage in 2012.
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of the merged entity’s mobile services compared to the customer valuation of the
mobile services offered by each of the Parties in the stand-alone scenario.

As regards 4G mobile services, the Notifying Party did not provide a monetary
equivalent for the demand-side efficiencies stemming from an improved 4G network.
The Notifying Party explained that, given that the 4G roll out has not yet been
completed by any of the MNOs and that the 4G roll out plans can be changed by the
MNOs depending on how competition evolves, it is more difficult to compare the
quality of the 4G network of the merged entity with any of VVodafone or Deutsche
Telecom (and identify a possible quality scores). However, the Notifying Party
underlines that it can safely be presumed that the quality of the merged entity's 4G
network will be superior to the 4G network possibly developed by the each of the

Parties in the standalone scenario®”®. Moreover, the Notifying Party claims that,
[...]*.5"

The Notifying Party submits that the methodology proposed for the quantification of
demand-side network efficiencies does not overestimate customers' evaluation for
network quality in particular in relation to Telefénica's and E-Plus' customers®’?. The
Notifying Party acknowledges the existence of customer heterogeneity as to the
evaluation of network quality, but does not believe that it is possible to infer from
their current subscription choice that E-Plus and Telefdonica's customers have
necessarily a lower valuation for network quality.

The Notifying Party acknowledges that, assuming that E-Plus and Telefonica's
customers have a lower valuation for network quality, there are both theoretical and
econometric reasons that could justify considering the monetary quantification
approach proposed by the Notifying Party (based on the relationship between price
and CONNECT quality score) as an overestimation of the evaluation of higher
network quality by Telefénica's and E-Plus' customers. In particular, from a
theoretical point of view, the Notifying Party recognies that if customers of the
different MNOs are sorted exclusively in relation to one parameter, such as the
valuation of network quality, the estimated values of the mean consumer benefit
might overestimate the true value of customers that have chosen a network with a
relatively low network quality such as E-Plus or Telefénica. For example, according
to one theoretical framework the price difference between different products reflects
the difference in the values that marginal consumers (that is to say those consumers
who are indifferent between subscribing with an MNO that offers higher quality at a
higher price or subscribing with another MNOs that offers lower quality of the
product at a lower price) attach to each of these products.

However, it also considers that, even on the basis of such assumption, there are
strong theoretic and econometric reasons that justify considering that the same
approach might underestimate the monetary equivalent of the evaluation of higher
network quality by Telefonica's and E-Plus' customers. The Notifying Party
underlines that it is reasonable to assume that the marginal utility derived from an
improved network quality to customers currently experiencing a lower level of
quality will be higher than the marginal utility to customers already experiencing a
high quality of the network. The Notifying Party has further substantiated these
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Reply to the Commission RFI dated 19 November 2013, Document 1D 1084, question 12.

See Annex A to Form CO, sections 2.1 and 2.2 of the efficiency report and revised Memorandum on the
efficiencies arising from the merger of Telefénica Deutschland and E-Plus submitted on 14 December
2013, Document ID 1084, reply to Q18.

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 46.
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claims by using customer survey data, that show that churn rates due to quality
reasons among E-Plus' and Telefonica's customers are significant and are
increasing®”®.

In addition, if consumers were also to differ in their taste as regards other dimensions
than their valuation of network quality it cannot be excluded that among E-Plus' and
Telefdnica's customers there would also be customers with a relatively high valuation
for quality. Moreover, the interaction of pricing and quality in a market with
heterogeneous preferences for quality unambiguously understates the measured
valuation estimates. Therefore, on balance, the Notifying Party submits that the
proposed approach is a reasonable first estimate that should be considered for the

assessment of this Case®’,

According to the Notifying Party, on the basis of a brand perception survey
(Millward Brown Brand Tracking 2012) the most meaningful values among the
range of values resulting from the econometric study based on the voice CONNECT
test scores have been selected.®”® In particular the monetary equivalent of the
customer valuation of the services offered by the merged entity would increase by
roughly [...]* compared to Telefonica and by roughly [...]* compared to E-Plus in
the standalone scenario®’®.

In addition, the Notifying Party has provided data on the comparison of the different
tariffs plans of Service Providers to further substantiate its claim that even price-
sensitive customers, such as the Service Providers' customers, attach value to the
quality of the network. In particular, the Notifying Party underlined that Service
Providers differentiate their tariffs according to the type of network offered. Their
offers clearly indicate that a tariff plan is based on a "D" network or an "E" network.
The Notifying Party claims that the fact that Service Providers are able to charge a
higher price for tariff plans on "D" networks compared to tariff plans on "E"
networks further indicates that even price-sensitive customers have a high valuation
for network quality.

Furthermore, at the Commission's request, the Notifying Party has analysed whether
the above mentioned conclusions as regards the quantitative analysis based on the
CONNECT network quality test scores might be affected by the different handset
subsidy policy pursued by each MNO, which leads to a different level of
ARPU/EPPM®’_ In particular, sensitivity checks (that is to say analysing different
scenarios with modified ARPU/EPPM to account for systematic differences in
handset subsidies) have been carried out to correct the potential effects of systematic
differences in handset subsidy policies across German MNOs®’®,
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Reply to the Commission RFI dated 31 January 2014, Document ID 1581, question 46.

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 17.

Based on differences in brand perception between the main mobile operators, as published in the
Millward Brown Brand Tracking 2012 study, the Notifying Party presented results indicating that that
24% (25%) of the price difference in voice EPPM between Telefonica (E-Plus) and Deutsche Telekom
is attributable to network quality. However, the Notifying Party has explained that in its reply to the
Commission RFI dated 19 November 2013, Document ID 1084 that this Report has been used not in
isolation to infer the parties' conclusions on the existing correlation between quality and ARPU/EPPM,
but merely as an additional piece of evidence of a broader and quantification effort.

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 12.

Reply to the Commission's RFI dated 19 November 2013, Document ID 1084, question 16.

Reply to the Commission's RFI dated 31 January 2014, Document ID 1581, question 49.
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Concerning the reliability of the econometric analysis showing a positive relationship
between ARPU/EPPM, the Notifying Party clarified that it cannot conduct a
comprehensive similar analysis based exclusively on tariffs available at each point in
time, due to the lack of available data. However, it provided alternative analyses to
substantiate its claims by estimating the consumer benefit of network quality based
on contemporaneous SIM-only tariffs (that is to say tariffs that do not contain a
subsidised handset).®”™.

In addition, at the Commission request, the Notifying Party has carried out sensitivity
checks®® of its analysis to take into account the fact that [...]*, unlike the other
German MNOs, does not report incoming voice minutes®®’. Such sensitivity checks
show that different ways of correcting for this issues yields similar results. Therefore,
the fact that [...]* does not report incoming voice minutes appears not to distort the
results.

In its Reply to the Statement of Objections, the Notifying Party questioned the
Commission's assessment of its economic submissions. In particular, the Notifying
Party criticises the concern expressed by the Commission that an improved network
quality, if coupled with an increase in price, could actually negatively affect E-Plus’
customers, who are more sensitive to price than to network quality. In this respect,
the Notifying Party argues that the merger will not lead to a price increase and that
the market is in any case highly differentiated, so that low price options are always
available.

The Notifying Party also points out that the Commission, in its assessment of the
evidence on consumers' evaluation of network quality, only identified isolated, if
any, weaknesses in each piece of evidence; but it failed to appreciate how all the
elements, taken as a whole, show how the merged entity's consumers would
experience an improvement in network quality worth [...]*of the price currently

paid.
Supply-side efficiencies

The Notifying Party claims that the savings related to the development and the
operation of the merged entity's 2G, 3G and 4G network, including some fixed costs
savings, will likely be passed on to consumers as pre-defined profitability targets
which are relevant for pricing take into account all costs, not only those which are
variable in the short run.®®

The Notifying Party underlines that the principles contained in the Horizontal
Mergers Guidelines should be applied taking into account the specificities of the
industry concerned given that it is not always true that the costs related to the
production of single output units, such as the costs for the production of the goods
sold (COGS) or the costs for the acquisition of additional subscribers (SACs), are the
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Reply to the Commission's RFI dated 19 November 2013, Document ID 1084, question 20. The
Notifying Party also explained in its reply to the Commission's RFI dated 19 November 2013,
Document ID 1084, question 15, that the conclusions of their analysis would not impacted if voice
EPPM ( derived also on the basis of legacy tariffs) is related to lagged (and not only contemporaneous)
CONNECT scores. (the positive and statistically significant correlation can still be observed).

Reply to the Commission's RFI dated 19 November 2013, Document ID 1084, question 23.

See Annex A to Form CO, p. 50. According to the Notifying Party [...]* reports Minutes of Use (MOU)
on the basis of "on-net and outgoing minutes alone". The Notifying Party therefore assumes that [...]*
MOU is [...]* higher than reported. This appears to be a very low adjustment given that [...]* average
ratio of incoming and outgoing voice minutes in 2012 was [...]*.

See Section 4 of Annex A to Form CO.
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only costs relevant for pricing decisions. In particular, due to the specificities of the
mobile telecommunication sector, all OPEX and CAPEX are relevant for pricing -in
addition to the (COGS) and (SACs)- given that these OPEX and CAPEX are
adjusted and tied to revenue targets on a quarterly or at least annual basis.

In order to further substantiate its claims on the likely pass on of supply side
efficiencies the Notifying Party has explained how its tariffs are set. [...]*.

[L..]%.

[...]*. Such [...]* of margins policy should indicate, according to the Notifying
Party, that Telefénica requires [...]* tariff to contribute [...]* beyond covering
marginal or incremental costs.

Finally the Notifying Party has noted that the [...]* compensation is set taking into
account the need to achieve the goals of the yearly budget, which is an indirect
incentive for the [...]* to respect the financial targets included in this budget.

Double-counting

In response to the Commission's observation in the 6(1)c Decision that double-
counting of efficiencies must be avoided, the Notifying Party has clarified that
efficiencies have not been double counted. The Notifying Party has considered as
demand-side efficiencies the monetary equivalent of the improved network quality.
Supply-side efficiencies correspond to the total costs savings brought about by the
proposed transaction and mentioned in recitals (884) to (886). The overall
quantification of the efficiencies that the Notifying Party proposes to take into
account to offset the possible competitive harm of this Case is derived by adding
both these efficiencies.

The Notifying Party clarified that the incremental roll out costs savings have been
used by the Notifying Party merely as a further evidence of its claims as regards the
merged entity's strong incentives to invest to improve the quality of the network. The
incremental costs savings have not been included in the final quantification of the

efficiencies®?,

Timeframe for the assessment of the efficiencies

The Notifying Party submits that the demand-side efficiencies deriving from the
improved quality of the 2G and 3G networks will be achieved by [...]*.%%* The
Notifying Party also clarified that the demand side efficiencies related to the 4G roll
out will be gradually increasing starting from the implementation of the proposed
transaction [...]* to the completion of the LTE roll out [...]*. The Notifying Party
clarified that the monetary equivalent of these efficiencies calculated exclusively for
the 2G and 3G efficiencies on the basis of the methodology referred to in recital
(889) applies only in 2015. The Notifying Party submitted that such monetary
equivalent could be presumed to increase in the following years due to the gradual
roll out of 4G, but did not provide any quantification of such increase.®®

As regards supply-side efficiencies, the yearly total cost savings gradually increase
over time, with cost savings of roughly [...]* The Notifying Party submits that the
fact that the claimed efficiencies will be achieved only after a longer period of time,
compared to the timing considered by the Commission in previous merger cases, is

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 2.
Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 14.
Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 14.
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due to the characteristics of the industry concerned and [...]*. However, according to
the Notifying Party, such longer timing does not negatively impact the relevance and
reliability of the efficiency quantification, which is based on a detailed and reliable
internal study of the synergies that can be achieved by the proposed transaction.

Merger specificity

The Notifying Party considers that the efficiencies referred to in the preceding sub-
secions are merger specific because they would not be achieved to the same extent
through other reasonably practical and less anti-competitive alternative solutions. In
particular, network sharing agreements are, according to the Notifying Party,
unlikely to be realised for a variety of reasons, including commercial, strategic,
technical and regulatory uncertainties and would not be able in any case to deliver
the same level of significant demand-side and supply-side efficiencies that could be
achieved by the proposed transaction.

The Notifying Party acknowledges that it has discussed about the possible conclusion
of different kinds of network sharing agreements with [...]*, but submits that those
discussions were interrupted at an early stage.®®

[L..]%%

In the Reply to the Statement of Objections, the Notifying Party clarified that [...]*

[...]*The Notifying Party clarified in its Reply to the Statement of Objections that
whilst a number of network sharing options have been analysed internally [...]*.

In addition the Notifying Part explained that a number of internal analysis of a
possible cooperation with [...]*were carried out, including with the help of external
advisors and through the setting up of clean teams within the companies, also in the
second half of 2010 ([...]*) and in mid-2009 ([...]*)°®,

The Notifying Party explained that all the negotiations with [...]*concerning a [...]*
were suspended once [...]*. The options concerning a possible cooperation with
[...]*that the Notifying Party analysed internally |[.. ]+

[L.]*

In relation to a network sharing agreement between the Parties, the Notifying Party
clarified that a possible active sharing agreement including only the sharing of the
radio equipment ("MORAN") for technical reasons is not possible due to Parties'
asymmetric spectrum bands®®. As regards a possible 2G and 3G spectrum sharing
agreement between the Parties, the Notifying Party submits that the sharing of 2G
and 3G spectrum is [...]*. Therefore for the 2G and 3G network sharing the
Notifying Party assessed the different options only based on technical and financial
criteria [.. .]*691.

The Notifying Party explains that the Parties have examined the possibility of a
2G/3G network sharing [...]*, but have abandoned this option because it was
creating low synergies and was not financially attractive. This was mainly due,

686

687
688
689
690

Reply to the 6(1)c Decision and reply to the Commission RFI dated 19 November 2013, Document 1D
1084, question 25 and reply to RFI dated 24 January 2014, question 4.

Reply to the Commission RFI dated 24 January 2014, Document ID 1512, question 4.

Reply to the Commission RFI dated 24 January 2014, Document ID 1512, question 4.

Reply to the Commission RFI dated 24 January 2014, Document ID 1512, question 4

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 25.[...]*

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 27.
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according to the Notifying Party, to the fact that each of E-Plus and Telefdnica had
different investment strategies. [...]*. In the Notifying Party's view, the Parties'
misaligned investments incentives and strategies do not make such an option likely
to materialise.

As regards a possible consolidation of the Parties' 2G/3G/4G networks ("Full
NetCo"), Telefonica considers that this scenario is unlikely to materialise because: (a)
such an agreement would require Telefdnica to share with E-Plus its spectrum in the
800 MHz band, which is considered by the Notifying Party as a very valuable asset
and [...]*; (b) this would translate in a loss of market share for Telefonica; (c) the
Parties are unlikely to agree on future roll-out plans for the shared network, which
will delay the roll-out of especially the LTE network; (d) Telefonica would suffer a
major commercial downside from sharing its network with E-Plus due to the loss of
market shares and to the delay in its LTE roll out plans and (e) the Parties have
different views of the value of the assets that would be contributed to the possible
NetCo and more generally of the considerations that should be paid to enter into such
an agreement.

The Notifying Party explained that to enter into such an agreement with E-Plus it
would require to be compensated for its commercial downside, that was estimated in
2012 to be of a magnitude of EUR [...]* and is estimated to be even greater now due
to (a) a faster data usage increase; (b) the more significant roll out plans recently
announced by both Vodafone and Deutsche Telekom and finally (c) increasing
governance and decision making difficulties deriving from the different individual
network and commercial strategies and [...]*.

However, E-Plus, according to the submission filed by the Notifying Party, values
the 800 MHz spectrum in a different way and calculates [...]*%%

Such different views would have not allowed the Parties to agree on the [...]* for
entering into a network sharing agreement covering all the technologies. In the
Notifying Party's view, similar reasons will also not allow the Parties to agree on a
possible network sharing in the future.

In addition the Notifying Party considers that the 2G/3G/4G network sharing option
would imply high transaction costs, lengthy negotiation and would raise very
complex governance issues as well as regulatory issues. In particular, the Notifying
Party considers that this option would be subject to the regulatory approval (which is
uncertain).

Finally, the Notifying Party stressed that any network sharing options between the
Parties would not lead to the same amount of network-related efficiencies as the
proposed transaction and underlined [...]*.

In this context, the Notifying Party has indicated a number of success factors that in
its view are essential for the conclusion of a network sharing agreement between two
mobile operators such as: (a) symmetric spectrum allocation; (b) complementary
assets or financial resources allocation; (c) high willingness to pay on one side due to
the lack of other options and to renounce to a competitive advantage on the other
side; (d) same technology partners and (e) same strategy related to network roll out.
The Notifying Party claims that none of these factors is present in the present case
for a network sharing between agreement Telefonica and E-Plus to materialise.
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Reply to the Commission RFI n. 9 dated 24 January 2014, Annex 2.
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At the Commission's request, the Notifying Party has provided an estimate (based on
its internal calculations) on the amount of synergies that could be achieved through a
Full NetCo. Table 43 illustrates the comparison between the amount of supply-side
efficiencies that could be achieved through a 2G/3G/4G network sharing and the
merger.®®® The values in brackets are those submitted by the Notifying Party in a
more recent submission®®* and take into account the correction done by the Notifying
Party to account inter alia for the fact that, according to the Notifying Party, the 4G
core network would need to remain separate under a network sharing scenario in
order to preserve the Parties' competitiveness:

Table 43: Notifying Party's view on total network savings stemming from the merger and a full
network sharing agreement

Run rate in Million
Euros (as of 2019)

Total cost savings (in Million

Euros)
Area

Full
NetCo

Full

NetCo Difference

Merger Difference | Merger

4G_n?tWC_JI’k [...]* [...]* [...]* [...]* [...]* [...]*
efficiencies

2G/3G®** network [...]* [...]* [...]* P S I P ol A O

FTE® savings [..]* [L.]* Lo | Lo L] Lo

Total network [...]* [...]* [ o N [...]* [...]*
efficiencies

(930)

(931)

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
29

The Notifying Party has explained that the difference in terms of network supply-
side efficiencies deriving from the full NetCo compared to the merger are due to the
fact that [...]*. Furthermore, the full NetCo scenario would require the completion of
additional [...]* LTE sites using the [...]* MHz band that would result into
significantly fewer OPEX and CAPEX savings®’. In addition, the Notifying Party
claims that less staff, calculated in terms of Full Time Equivalents ("FTE"), can be
saved in the Full NetCo scenario compared to the merger scenario, notably all the
personnel dedicated to the operation of the core network, service platform, strategic
evaluation and possibly corporate functions.

In addition, in response to a Commission's RFI°®, the Notifying Party has provided
its estimations of the incremental costs (in terms of both CAPEX and OPEX), related
to serving an additional 1 million customers in both the scenario of a network sharing
agreement encompassing 2G/3G/4G technologies and the merger scenario. In
particular, the Notifying Party has provided these data in relation to an additional
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Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 29.

Reply to the Commission RFI dated 24 January 2014, Annex 2, Document 1D 1583.

Costs savings in the network consolidation refer to the period 2014-2023 because the full consolidation
would not be completed by 2020.

Full Time Equivalent ("FTE").

The Full NetCo will imply CAPEX reduced by [...]* Million Euros and OPEX reduced by [...]*
million Euros each year.

Response to the Commission's RFI number 15 dated 6 May 2014.
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number of 1 million subscribers having an average data usage of 300 MB per months
as well as in relation to the same number of customers having an average data usage
of 745 MB per month for £G services and 1170 MB per month on LTE services.

Table 44 below contains the incremental OPEX and CAPEX savings that could be
realised in each of the merger and network sharing scenario taking into account these
two different usage patterns.

Table 44: Notifying Party's view on incremental costs savings stemming from the
merger and a full network sharing agreement

Mobile data usage Incremental costs savings (in
scenario Cost Type Million Euros)
(per subscriber) Merger Full NetCo Difference
300 MB per month OPEX [...]* [...]* [...]*
300 MB per month CAPEX [...]* [...]* [...]*
3G: 745 MB / LTE: 1770 MB OPEX [...]* [...]* [...]*
per month
3G: 745 MB / LTE: 1770 MB CAPEX [...]* [...]* [...]*
per month

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
25 and Reply to the Commission RFI dated 6 May 2014

Finally, upon the Commission's request, the Notifying Party provided a comparison
between the demand-side efficiencies that could be achieved through the merger and
trough the Full NetCo. The tables 45,46,47 and 48 below illustrate such comparison
by reference to (a) number of 1800 and 800 sites roll out and (b) to the percentage of
customers of each of the Parties covered by LTE roll out

Table 45: Comparison of roll out plans in the merger and FullNetCo secenario in 2015

Number of 2015

4G  sites

rolled out | Merger Full NetCo | Difference
800 sites [...]* [...]* [...]*
1800 sites [...]* [...]* [...]*

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
25

699

The Notifying Party explained in its Reply to the RFI dated 6 may 2014 that network sharing, compared
to a merger, would have significant disadvantages deriving from the fact that (a) no core network costs
savings could be achieved given that in a 2G/3G/4G two separate core networks are required and (b)
additional one-off costs of around EUR [...]* million are required mainly to upgrade the adapt the
software used. However, given the non-incremental caracther of such costs, these costs are not taken
into account for the calculation of the incremental costs savings in each of the merger and the network
sharing scenario indicated in the table below.
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Table 46: Comparison of roll out plans in the merger and FullNetCo secenario in 2020

Number of 2020

4G  sites

rolled out | Merger Full NetCo | Difference
800 sites [...]* [...]* [...]*
1800 sites [...]* [...]* [...]*

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
25

Table 47: Comparison of population coverage in the merger and the NetCo scenario

2015 2020
Telefonica Merger NetCo Merger NetCo
LTE 800 | [...]* [...]* [...]* [...]*
customer
coverage
LTE 1800 | [...]* [...]* [...]* [...]*
customer
coverage
Overall LTE |[...]* [...]* [...]* [...]*
Telefonica
customer
coverage

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
25

Table 48: Comparison of population coverage in the merger and the NetCo scenario

2015 2020

E-Plus Merger NetCo Merger NetCo
LTE 800 | [...]* [...]* [...]* [...]*
customer
coverage
LTE 1800 | [...]* [...]* [...]* [...]*
customer
coverage
Overall LTE |[...]* [...]* [...]* [...]*
E-Plus
customer
coverage

Source: The Notifying Party, Reply to the Commission RFI dated 19 November 2013, question
25
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6.9.1.2.

(939)

(940)

(941)

(942)

The Notifying Party submits that the consolidation of the existing 2G/3G networks in
the case of a Full NetCo would be the same as in the case of the merger. Therefore
the demand-side efficiencies in relation to these networks will be the same in the Full
NetCo as well as in a merger scenario.

As regards a possible network sharing agreement between [...]* and Telefonica, the
Notifying Party submits that this would be unlikely for reasons similar to the ones
referred to in recital (923). [...]*.

The Notifying Party submits that such a network sharing agreement would not lead
to the same amount of efficiencies [...]*.

Finally, the Notifying Party explains that E-Plus considered [...]* a network sharing
agreement [ L]

Finally, the Notifying Party considers the scenario of [...]* parallel network sharing
agreements: [...]*. The Notifying Party considers that this scenario is highly unlikely
and that it would raise overwhelming regulatory issues. Moreover, the benefits
deriving to consumers in this scenario would be more limited than the benefits
achieved though the proposed transaction notably because 2G and 3G networks
would not be shared.

Commission's assessment
Timeframe for the assessment of the efficiencies

The Commission considers, first, that any consumer benefit from efficiencies and the
competitive harm arising from the merger must be assessed over the same time
period. The Horizontal Merger Guidelines state that the later the efficiencies are
expected to materialise in the future, the less weight the Commission can assign to
them. This implies that, in order to be considered as a counteracting factor, the
efficiencies must be timely.”®*

The Commission typically uses a period of two to four years for the assessment of
the effects of a proposed merger.”*? After a period of four years, the prediction of
future market conditions becomes more speculative because a number of factors
could evolve and make any such prediction less relevant and accurate: such as
consumption patterns could change, new and different mobile services could emerge,
players could adopt different strategies, there could be new mergers.

In this Case, the Commission notes that, as regards demand-side efficiencies, as
explained in the recitals ((874) et seq.), the Notifying Party's estimations of the
consumer benefits of the quality improvement brought about by the proposed
transaction apply as of the year 2015. These estimates relate only to the quality
improvements in the provision of 2G and 3G services. The Notifying Party stated
that it expects higher level of efficiencies for 4G services, but it did not provide a
sufficiently precise estimation of these efficiencies.

However, the Commission notes that, as further specified in recitals (955) to (984)),
the quality improvements claimed by the Notifying Party are only likely to
materialise to a limited extent. In addition, as further specified in recital ((987) to
(1058)), it is not possible, on the basis of the methodologies proposed by the
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Annex A to Form CO.

Horizontal Merger Guidelines, paragraph 83.

See for instance Commission Decision of 30 January 2013 in Case No COMP/M.6570 — UPS / TNT
Express, paragraph 906.
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Notifying Party, to reliably quantify such network improvements. Finally, as
explained in recital (1182), such quality improvements are to a very large extent not
merger specific.

Against this background and in the absence of any further quantification submitted
by the Notifying Party, there are no efficiency claims which satisfy the criteria set
out by the Horizontal Merger Guidelines (namely verifiability, benefit to consumers
and merger specificity) and would therefore offset the consumer harm calculated
over the same period in any of the four years following the proposed transaction. The
Commission notes that the same conclusion would remain valid even if a longer
period would be considered, given that the claimed efficiencies do not meet the
required criteria. In particular, the verifiability of these efficiencies over a longer
period of time would be even more diffult taking into account also the
inconsistencies in the data submitted by the Notifying Party during the different
stages of this procedure (see recital (948) to (954).

As regards the supply side efficiencies, the Notifying Party claims that:

(@) the joint roll-out of the 4G network will lead to total costs savings evaluated at
EUR [...]* million for the period [.. %%

(b) the consolidation of the Parties’ 2G and 3G networks will lead to costs savings
of EUR [...]* million in the period [...]*;"** and

(c) cost savings due to network dedicated staff reductions of EUR [...]* million
between [...]* (which would equal a NPV of EUR [...]*million). The expected
yearly run [ .. .0

The Commission notes, first, that, as further specified in recitals (1060) et seq below,
only incremental costs savings (and not total costs savings) would be potentially
relevant because they would potentially be passed on to consumers. The Notifying
Party provided estimations of incremental costs savings mainly for the year [...]*.
However, even if some incremental cost savings were to be passed on to consumers
and were sufficiently verified, based on the considerations referrred in recital (1193),
such savings would not be merger specific to a very large extent (around [...]* of
incremental costs savings can be achieved by means of network sharing).

Against this background, considering the supply side efficiency claims that satisfy
the criteria set out by the Horizontal Merger Guidelines (verifiability, benefit to
consumers and merger specificity), the efficiency claims resulting from the proposed
transaction do not offset the consumer harm in any of the four years following the
proposed transaction. The Commission notes that the same conclusion would remain
valid even if a longer period would be considered, given that the claimed efficiencies
do not meet the required criteria.

The Commission will further assess in the following subsections whether the
efficiencies claims advanced by the Notifying Party are (a) verifiable; (b) likely to
benefit consumers; and (c) merger specific.

Verifiability

As a preliminary point, the Commission notes that there are significant
contradictions between the information provided by the Notifying Party in its
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Annex A to the Form CO.
Annex A to the Form CO.
Annex A to the Form CO.
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submissions aimed at supporting its efficiency claims and the Notifying Party's
replies to subsequent requests for information in the context of the discussions
concerning the proposed commitments.

In particular, the Commission notes that, in response to certain requests for
information sent by the Commission to assess Telefonica's remedy proposals, the
Notifying Party stated that:

"[...] [...]*. The same applies to Telefonica's subscribers coming from the
legacy Telefonica networks. The consolidation of both networks is a process
that will take some year"'®.

That statement contradicts the Notifying Party's previous estimations of the
timeframe under which the claimed demand side efficiencies will materialise (see
recitals (872) to (884). In particular, it contradicts the Notifying Party claim that
[...]* (see, for instance, Table 48 set out in recital (933) which shows the estimations
provided by the Notifying Party of [...]* and offered to E-Plus customers as of

[...T%).
In the same response, the Notifying Party also stated that:

"[a]n assessment of both legacy networks and a detailed planning of the target
network are required to be able to calculate the precise duration of the
consolidation process. |[.. JEY

Furthermore, in response to a Commission's question on the evolution of E-Plus
legacy network, the Notifying Party submitted that:

"it is confirmed that [...]*"*®

The Notifying Party also explained that the only official and reliable source that
could be used for deriving the evolution of the capacity of Telefonica's network was
Telefonica's network planning that covered, however, [...]*. No other official
network plan was available.”®

In addition, the Notifying Party stated, in response to a Commission'sRFI, that: "The
consolidation of both networks is a process that will take some years. The estimate is
that the whole network consolidation will take at least [...]* years to be completed

with a target to reach 70-80% after the [...]* year".”?

These statements, both in isolation and in conjunction with other submissions, cast
serious doubts on the verifiability of both the substance and the timing of the
Notifying Party's efficiency claims based on network improvements and cost savings
stemming from the integration of the two networks. Indeed, it is very difficult to
understand how Telefonica's efficiency claims can be given any credit when
Telefdnica itself admits that: (a) it would take Telefonica [...]* year post closing to
devise a plan on how to integrate E-Plus' network; (b) Telefonica has not to date
carried out any estimates of the capacity (or throughput) of the E-Plus legacy
network from closing to full consolidation; and (c¢) Telefonica [...]* has [...]*
official network plan, which covers only the consolidated network and runs up to
[...]* (while its network-related efficiency claims cover also former E-Plus

See Reply to RFI No. 18 dated 20 May 2014, Document ID 4034, question 3.
See Reply to RFI No. 18 dated 20 May 2014, Document ID 4034, question 3.
See Reply to RFI No. 19 dated 21 May 2014, Document ID 4034, question 2.
See Reply to RFI No. 19 dated 21 May 2014, Document ID 4034, question 3.
See Reply to RFI No. 18 dated 20 May 2014, Document ID 4034, question 3.
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subscribers and span well beyond [...]* up until at least [...]* and even beyond that
date.

Demand-side efficiencies

4G network coverage. In relation to 4G network coverage, according to the
Notifying Party, the merged entity will have [...]* compared to E-Plus in the absence
of the proposed transaction, but [.. .]*.711

The Commission notes that, as explained in recital (173) according to the
information provided by E-Plus to the Commission, E-Plus has already started its 4G
roll-out and, at the end of 2013, had [...]* network elements installed. In the absence
of the proposed transaction, E-Plus plans to roll out [...]* network elements for its
4G network until end of [...]* and to achieve [...]* % outdoor population coverage
with its 4G network by then.”*? E-Plus intends to achieve an outdoor population
coverage of]...]* % at the end of [...]*,[...]* % at the end of [...]* and [...]* % at
the end of [...]*.”*® The Commission notes that these plans are more ambitious than
the Notifying Party's assumption that E-Plus will achieve in a stand-alone scenario an
4G population coverage of [...]* % by the [...]* (see recital (873).

The merged entity plans to achieve 4G population coverage of [...]* by the end of
2015. Therefore, based on the E-Plus' most recent plans that envisage a 4G
population coverage of [...]* by 2015, the additional coverage brought about by the
merger [...]* would be [...]*.

However, Telefonica also submits that former E-Plus subscribers will largely be
hosted by the E-Plus legacy network for [...]* months after closing of the proposed
transaction.”** Since the post-paid contract duration is normally at most 24 months, it
therefore appears likely that former E-Plus subscribers that have an on-going contract
will benefit from an improved network in the short term only to a very limited extent.
Therefore, even if Telefonica would not increase prices for on-going contracts in the
short run, these customers are unlikely to benefit from any 4G coverage increase.

Consumers who would have subscribed with E-Plus in a stand-alone scenario will
benefit from a higher 4G coverage to the extent that they are hosted by Telefonica's
consolidated network or to the extent that they are allowed to roam on that network if
they remain hosted on the E-Plus legacy network. The Commission further considers
that consumers who would have subscribed with E-Plus in a stand-alone scenario are
likely to consider 4G coverage to be of relatively low importance since their first
choice would have been a cheaper product with a somewhat lower 4G coverage.

Based on the submitted estimations on E-Plus most recent roll out plans the
Commission considers that compared to the stand-alone scenario, E-Plus customers
in the merger scenario will likely enjoy an increased LTE population coverage of
21% by the end of 2015 to the extent that they will be able to access Telefdnica's
LTE network (for example by way of roaming).
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This follows from Figure 1 of Annex A to Form CO and the explanations of Blue, Red and White areas
provided therein.

See E-Plus' response to the Commission's RFI No 5 dated 24 January 2014, Document ID 1529,
question 12 and response to the Commission's RFI No 6 dated 6 February 2014, Document ID 1691,
question 2.

Response to the Commission's RFI No 6 dated 6 February 2014, Document ID 1691, question 2.

Reply to RFI No. 18 dated 20 May 2014, Document ID 4034, question 3..
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In addition, taking into account the submitted evidence on Telefonica's roll out plans
in the absence of the merger, Telefonica subscribers will also not experience a higher
4G coverage as a consequence of the merger.

4G network speed. In recitals (962) to (976), the Commission will discuss the
implications of the proposed transaction, both as regards the maximum 4G download
speed and the actual average 4G download speed in practice. The Commission
considers that the average speed is particularly relevant as the theoretical maximum
4G download speed is unlikely to be reached if many customers in a cell download at
the same time; more generally, the perceived quality of the service may depend
substantially on the congestion of the merged network.

As regards maximum speed of 4G services, the Notifying Party did not sufficiently
quantify the benefit stemming from the proposed transaction. As long as carrier
aggregation is not available, the proposed transaction would allow Telefénica
subscribers to benefit from a maximum speed increase from roughly [...]*on
LTE800 to [...]*on LTE1800.

However, the Commission notes that the claimed top speed could also be achieved
by Telefonica in a stand-alone scenario with the 2600 MHz band that it currently
holds, that is to say in the absence of the proposed transaction. The Notifying Party
indeed submits that its LTE2600 equipment can actually employ up to 20 MHz of
spectrum for transmission and thereby provide a speed of up to approximately 100
Mbit/s.”*®> Thus, the top speed increase brought about by the proposed transaction
only applies to Telefonica customers in regions where the merged entity plans to roll
out its LTE1800 network and in which Telefénica would not use its 2600 MHz
spectrum in the absence of the proposed transaction. Originally, the Notifying Party
submited that in the standalone case, Telefonica planned at least [...]* LTE2600 sites
until 2020.”° The Commission notes that in its Reply to the Statement of Objection,
Telefonica submits that it intends to build [...]* LTE 2600 sites by 2020, which is a
much lower number compared to the estimations provided in Annex A to the Form
CO. Based on the figures submitted in the Reply to the Statement of Objections, the
difference in coverage of the planned LTE 1800 layer of the merged entiy compared
to Telefénica's LTE 2600 layer absent the transaction is 16% by 2015 and 48% by
2020. Only the additional maximum speed increase achieved by deploying LTE 1800
instead of LTE 2600 qualifies as a benefit of the proposed transaction.

In addition, the Commission notes that the possible speed increase deriving from the
proposed transaction would not concern those E-Plus customers, who live in regions
where E-Plus will roll-out its LTE services in a standalone scenario, given that E-
Plus' LTE network would be based on 1800 MHz spectrum and hence offer higher
speeds.

Higher maximum speeds would further derive, according to the Notifying Party,
from the aggregation of different frequency bands. The Commission, however, notes
that this is currently not possible with the network technology that is deployed in
Germany and would require the deployment of the LTE advanced technology.”’
This technology is not likely to be used in the short or medium run as there are no
compatible handsets at this stage which could take advantage of the higher speeds.
Once it is deployed, this technology will allow MNOs to aggregate different
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Reply to Q19 of RFI No 9 to Telefdnica - Updated version of 4 February 2014, Document ID 1581.
Annex A to the Form CO, p.23.
See Document ID 4170 for more details.
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frequencies, up to a maximum of 40 MHz.”® Based on this technology, Telefénica
and E-Plus on a stand-alone basis could aggregate, in a similar way as the merged
entity, this amount of spectrum from its spectrum portfolio including in particular the
800 MHz, 1800 MHz and 2600 MHz bands, in order to achieve similar maximum
speeds as the merged entity.

Moreover, the Commission has analysed the implications for actual average speed
from an increased traffic on the network of the merged entity due to the increased
number of subscribers using the network. Based on Telefonica's internal financial
planning, the number of [...]* network elements will be reduced from [...]* (of E-
Plus in the stand-alone scenario) to [...]* (of the merged entity) [...]* even in traffic
intense areas, where a combined roll-out of LTE [...]* and LTE [...]* will be made
in the case of the merger.”*®

Whereas the Notifying Party argues that the merged entity will roll-out LTE1800 as
[...]* so that any capacity issues can be avoided, this does not imply that the average
speed that will be provided by the merged entity in these areas will be above that of
E-Plus or Telefénica in the stand-alone scenario.”® The analyses of the available
LTE data rates submitted by the Notifying Party show that, in the merger scenario,
the cell load of the merged entity more than [increases]* compared to the average
cell load of Telefonica and E-Plus in a stand-alone scenario.””! Moreover, these
analyses are based on the assumption that the data traffic is distributed unevenly
across cells, implying that some cells bear a much larger data traffic than others.”** It
is, therefore, likely that, even if the average cell load remains below a critical value,
some cells may well be congested.

A higher average cell load therefore also indicates that there are more busy cells that
suffer from congestion. Even for average cell loads below 50% (which is considered
as a value that triggers an upgrade), an increase in the cell load may lead to more
congested sites and therefore to lower average data rates.””® This reasoning also
appears to be supported by the analyses submitted by the Notifying Party, stating that
[...]*"**. The report goes on to point out that customers that would subscribe with
Telefonica in the absence of the merger would therefore only get a higher average
data rate if the merged entity used at least [...]* of the 1800 MHz spectrum in
addition to the [...]* spectrum of the 800 MHz. Given that the cell load of E-Plus in
a stand-alone scenario is similar to that of Telefénica in a stand-alone scenario (see
in particular Table 12 on page 23 of Annex 3 to the Reply to the Statement of
Objections), a similar reasoning can be applied for E-Plus customers in the stand-
alone scenario.
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Source: standardisation initiative 3GPP (http://www.3gpp.org/technologies/keywords-acronyms/101-
carrier-aggregation-explained).

See [...]*Document ID 713-258, rows 22 and 35.

[...]*Document ID 1084, p. 4.

Annex 3 to the Reply of the Statement of Objections, table 12 on p.23

The reply to Question 5b) of RFI 15 to Telefénica of 17 April, Document 1D 3329 (and the submitted
files [...]*Doc ID 3333 — 3336. [...]*

The Commission further points out that in the submitted analyses, the number of required capacity sites
was determined by simply requiring that a capacity site be added if a coverage site has a cell load in
excess of 50%. However, the applied model suggests that some of the coverage site would have to bear
so much traffic that adding only one capacity site is insufficient. Accordingly, in principle more
capacity sites would have to be added to guarantee less than 50% cell load for all sites.

Annex 3 to the Reply of the Statement of Objections, p.23.

214

EN



EN

(970)

(971)

(972)

(973)

(974)

(975)

Moreover, E-Plus would likely dedicate up to 2x20 MHz of spectrum in the
1800 MHz band for LTE whereas Table 12 on page 23 of Annex 3 to the Reply to
the Statement of Objections is based on the assumption that in a stand-alone scenario
Telefonica and E-Plus would use 2x10Hz of the 800 MHz band and 2x10Hz of the
1800 MHz band, respectively.””®> As pointed out by the Notifying Party, the cell load
will thus be increased by a factor of 5.07 in 2016 for the merged entity compared to
E-Plus in a stand-alone scenario. This, by applying the same reasoning as put
forward in recitals (967) to (969), would require the number of resources of the
merged entity to be increased by a factor higher than 5. If less spectrum is used, there
is even a risk that the average speed of the merged entity will be lower than that
offered by E-Plus in a stand-alone scenario.

The Commission further points out that the difference in the cell load between the
merged entity and the merging Parties in a stand-alone scenario may be higher than
the one reported in Annex 3 to the Reply to the Statement of Objections. This is
because the capacity layer based on the 2600 MHz spectrum apparently has not been
taken into account by the Notifying Party to estimate the cell load of each of the
Parties in the stand-alone scenario. According to Telefdnica, the capacity layer based
on 2600 MHz would be used in the stand-alone scenario for particularly busy areas
and would reduce the risk of congestion in those areas.

In addition, the Commission considers that it should be taken into account that the
merged entity plans to install a capacity layer [...]* in [...]* areas, [...]*.

The Notifying Party also appears to argue that less additional spectrum would be
required to offset the higher cell load of the merged entity because the propagation
characteristics of 800 MHz spectrum are better than the propagation characteristics
of 1800 MHz spectrum. More precisely the Notifying Party argues that across a
given distance, the signal strength transmitted by 800 MHz spectrum would decrease
less than the signal strength transmitted via 1800 MHz spectrum. This would result
in an increase of the spectral efficiency, that is, the data volume that can be
transmitted by a given amount of spectrum, roughly by a factor of 2.7%° The technical
report submitted by the Notifying Party contains similar arguments with respect to
2600 MHz spectrum having worse propagation characteristics compared to
1800 MHz spectrum.

Whereas the Commission accepts that generally spectrum of a lower frequency has
better propagation characteristics, at the same time the coverage of sites using higher
frequency spectrum is usually smaller. This implies a smaller distance that has to be
transversed and hence the signal strength deteriorates less. To the extent that sites are
mainly installed for capacity purposes, the coverage of these sites can be expected to
be even smaller. Therefore, it cannot be assumed that the spectral efficiency of low
frequency spectrum is higher.[.. ¥

Furthermore, the Commission notes that the spectral efficiency of bit/s/Hz assumed
in the technical report (both for the 1800 MHz and for the 800 MHz band) appears to

725
726
727

According to its replies to Questions land 2 of RFI 15 to Telefonica of 17 April, Document 1D 3329.

Reply to Question 2b) of the RFI No15 to Telefdnica of 17 April, Document ID 3329.

Reply to Question 5 of the RFI No 15 to Telefénica of 17 April. See also Chen, Y., Walke, B.: Analysis
of Cell Spectral Efficiency in 3 GPP LTE Systems. IEEE 24™ Annual International Symposium on
Personal, Indoor, and Mobile Radio Communications, (PIMRC) 2013, Document ID 4388.
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be too high. In other submissions on [...]*.””® Assuming a spectral efficiency of
[...]*bit/sec/Hz in the submitted analyses of the available LTE data rates of the
technical report [...]*

Based on these considerations, the Commission acknowledges that the proposed
transaction will increase the maximum speed in some areas. It appears, however, to
be unlikely that the average 4G speed will increase as a consequence of the proposed
transaction, in particular for consumers who would subscribe with [...]*. On the
contrary, there is a risk that the average 4G speed may decrease in particular [...]*.
In practice, average speed will be much more important than maximum speed from a
consumer perspective as explained in recital (962). Therefore, the Commission
considers that the maximum speed increases are of less importance than the risk that
the average speed, [...]*, will be reduced. Overall, 4G speed improvements brought
by the proposed transaction will thus be [...]* limited.

2G/3G networks. With respect to the efficiencies claims related to 2G/3G
technology, the Commission considers that while the Notifying Party has shown that
the 3G coverage will [...]* increase compared to the stand-alone scenario, it did not
adequately substantiate its claim that the merged entity’s network would lead to
higher average speeds -or, more generally, to a higher network quality.

As regards 3G coverage, Annex 3 to the Reply to the Statement of Objections
assesses three aspects: (a) number of sites, (b) coverage areas and (c) analysis of test
drive data. Based on the data submitted by the Notifying Party and the technical
report, the Commission accepts that the 3G outdoor coverage of the merged entity
will reach at least [...]* % and therefore [...]* % higher than the 3G coverage of
Telefonica in 2013.”% However, Telefénica would build roughly 350 3G sites per
year in a stand-alone scenario. Thus, the coverage gain of the merged entity
compared to the Telefonica network at a given point in time in the future is likely to
be less than [...]*% for former Telefonica subscribers the absence of the proposed
transaction. In addition, contrary to the claim of the Notifying Party and based on
data obtained from [...]*, the 3G coverage will remain less [...]1*.”® Moreover, E-
Plus submitted information indicating that by [...]* it will even reach a 3G outdoor
population coverage of [...]*% in a stand-alone-scenario.”** Therefore, the 3G
coverage gain for E-Plus subscribers will be minimal.

As regards 2G coverage, the Commission notes that the current coverage of
Telefonica and E-Plus is already close to [...]* so that any improvement brought by
the merger can only be marginal.

Based on the information submitted by the Notifying Party, the Commission
considers that the cell load of 2G/3G sites will likely increase as the merged entity
will operate [...]* fewer 2G transceivers and fewer 3G carriers than both the Parties
plan to use on a stand-alone basis, whilst the merged entity will have to serve a large
number of customers. Based on Telefénica's internal financial planning provided by
the Notifying Party’®, the merged network will feature fewer 2G, 3G and 4G
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Reply to Question 5 of the RFI No 15 to Telefénica of 17 April, Document ID 3329. See also Chen, Y.,
Walke, B.: Analysis of Cell Spectral Efficiency in 3 GPP LTE Systems. IEEE 24™ Annual International
Symposium on Personal, Indoor, and Mobile Radio Communications, (PIMRC) 2013, Document 1D
4388.

Reply of 12 December 2013 to the RFI No 5 to Telefénica, Document ID 1975, question 11.

[...]%

Reply of 24 January 2014 to RFI No 5 to E-Plus, Document ID 1529, question 12.

Reply to the RFI No 9 to Telefénica - Updated version of 04/02/2014, Document ID 1581.
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network elements than the two stand-alone networks at any given point in time.
According to Telefonica's internal financial planning, by 2020, the Parties (together)
would build in total LTE [...]* network elements in a stand-alone scenario,
compared to [...]* network elements in the merger scenario.”® Telefénica also
confirms that the joint network would contain around [...]* UMTS carriers (3G) and
[...]* GSM transceivers (2G) less than the networks of the two Parties together in a
standalone scenario.”**

Accordingly, post-transaction, whilst the merged entity's customer base would
roughly double compared to each of the Parties on a stand-alone basis, the merged
entity would only operate roughly 23% and 13% more 2G elements than E-Plus and
Telefdnica in a stand-alone scenario, respectively, as well as 18% and 21% more 3G
network elements, respectively.”®

The technical report submitted by the Notifying Party on capacity issues of the 3G
layer of the merged entity’s network compares the merged entity’s 3G network to
that of [...]*. In doing so, it does not address properly the extent to which the 3G
quality changes would compare to the stand-alone scenario. Moreover, the submitted
"plausibility checks" are mainly based on comparing the number of sites, customers
and the amount of available spectrum, but do not properly derive the expected 3G
cell load. Since a similar reasoning as already set out in recital (968) applies also to
3G, a loss of 3G network elements compared to those of the Parties in the stand-
alone scenario may decrease the average available 3G data rate. The submitted
technical report does not adequately show that despite the loss of network elements
the average available 3G data rate would remain unchanged or would even increase
compared to the stand-alone scenario.

For the reasons mentioned in this subsection the Commission concludes that only the
above identified 4G maximum speed improvements and the 3G coverage
improvements for former Telefonica subscribers compared to the stand-alone
scenario are sufficiently verified.

Supply-side efficiencies

The Commission notes that since, as explained in more detail at recitals (1059)
to (1090), the Commission does not consider that the total cost savings would likely
be passed-on to consumers, it is not necessary to take a view on the question of the
verifiability of the network costs savings that have been indicated by the Notifying
Party. Moreover, as also explained in more detail at recitals (1077) to (1089), the
Commission also considers that the Notifying Party did not adequately substantiate
its estimates of the possible incremental cost savings arising from the proposed
transaction.

Benefits to consumers

The Commission identified a number of shortcomings in the approaches suggested
by the Notifying Party to assess the claimed network efficiencies. The identified
shortcomings relate to both the proposed method for quantifying the consumer
benefit from an increase in network quality (demand-side efficiencies) and the pass-
on of fixed cost savings (supply-side efficiencies). These shortcomings were set out
in detail in the Statement of Objection.

733
734

See [...]*Document ID 713-258, column L.
Reply of 31/01/2014 to RFI No 9 to Telefénica, Document ID 1581, question 29.

Based on [...]*Document ID 713-258, rows 6 and 7.
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The Notifying Party expressed its views on the Commission's preliminary assessment
in its Reply to the Statement of Objections. In the same context, the Notifying Party
provided some additional evidence aimed at addressing the assessment provided in
the Statement of Objections. After a careful assessment of the additional evidence
provided, the Commission concludes that this additional evidence and comments do
not materially affect the conclusions reached in the Statement of Objections.

Demand-side efficiencies

In relation to the consumer benefit derived from increased network quality, the
Notifying Party has submitted several analyses to quantify the consumer benefit of
improved network quality as a consequence of the proposed transaction. In
particular, it has submitted quantitative studies (a) measuring the effect of the MNOs'
respective mobile network quality on effective prices per minute (“EPPM”) for voice
services, (b) assessing the relationship between ARPUs and scores of the MNOs
across several dimensions based on a customer survey (Millward Brown brand
study), (c) comparing data-only tariffs of different mobile operators, (d) comparing
contemporaneously offered tariffs across MNOs, and, (e) comparing the prices of
similar tariffs offered by service providers on different networks.

(i) Commission's assessment of the econometric study provided by the Notifying
Party to measure the effect of the MNOs' respective mobile network quality on
EPPM

As regards the study which infers the consumer benefit of network quality by
econometrically relating EPPMs for voice services across MNOs to their respective
mobile network quality, the Commission identified several shortcomings, and
referred to them in detail in the Statement of Objections. In particular, the
Commission found in the Statement of Objections that:

(@ Using [...]* network quality as a benchmark implicitly assumes that the the
network quality difference between [...]* and the merging MNOs in a stand-
alone scenario would remain unchanged in the future;

(b) The assumption, relied upon in the study, that the quality of the merged entity's
network will be [...]* the quality of [...]* network is not sufficiently justified;

(c) Contrary to the Notifying Party's claims, the 2013 results of the CONNECT
test scores should not be disregarded:;

(d) The reported results do not appear to be reliable, since they change
considerably if the model is estimated focusing on recent years;

() An alternative econometric model for the quantification of the quality
improvements could be used in which the (voice) ARPU is used as dependent
variable and the Minutes of Use ("MoU") is introduced in the regression as an
additional explanatory variable;

(f) The approach of inferring the overall user benefits of network quality
(including quality of mobile data trasmission) from the benefits of voice
network quality only was not justified;

() The model used by the Notifying Party does not account for customer
heterogeneity as to the valuation for network quality;

() In the model proposed by the Notifying Party, there is a risk that nominal
differences in ARPU/EPPM may not reflect price differences of tariffs offered
at a given point in time, since ARPU/EPPM is based both on legacy tariffs and
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on contemporaneously offered tariffs, nor the differences related to different
handset subsidy policies;

(1)  Finally, the model proposed by the Notifying Party fails to include the variable
accounting for the differences in the EPPM/ARPU across MNOs that are stable
over time, that is to say, MNO-specific effects.

The supplementary analysis provided by the Notifying Party in the Reply to the
Statement of Objections, though presenting some additional insights, does not
provide sufficient evidence for the Commission to alter its preliminary assessment
set out in the Statement of Objections. The assessment of the overall analysis,
including the arguments put forward in the Reply to the Statement of Objections, is
presented in the subsections a) to i) below.

a) Using [...]* network quality as a benchmark implicitly assumes that the the
network quality difference between [...]* and the merging MNOs in a stand-alone
scenario would remain unchanged in the future

The Notifying Party did not carry out a proper comparison to identify the increase in
CONNECT test scores that the proposed transaction is expected to bring about,
compared to the CONNECT test scores of each of the Parties in the stand-alone
scenario. The Notifying Party effectively assumes that each of the merging MNQOs
would continue to have the current CONNECT test score in the absence of the
proposed transaction. At the same time, the Notifying Party argues that in relation to
the 4G network, the quality difference between Deutsche Telekom and Vodafone, on
the one hand, and E-Plus and Telefdnica, on the other hand, would likely increase in
the future in the absence of the proposed transaction, without providing a detailed
analysis as to why this would be the case.

The analysis provided by the Notifying Party thus fails to sufficiently demonstrate
that the entirety of the network quality improvement assumed in the analysis would
exclusively stem from the proposed transaction, and merely assumes that no network
improvement would materialise in the network of each of the merging parties absent
the proposed transaction.

As set out in recital (981), a reduction in the number of 3G network elements in the
merger scenario compared to those of both merging parties in the stand-alone
scenario may decrease the average available 3G data speed. Accordingly, based on
the submitted information it appears plausible that the average 3G data speeds may
not increase as a result of the proposed transaction. As regards the claimed
efficiencies derived from 4G roll-out, the Notifying Party has not provided sufficient
evidence that would demonstrate that [...]*.

b) The assumption that the quality of the merged entity's network will be [...]* the
quality of [...]* network is not sufficiently justified.

The assumption, relied upon in the econometric study proposed by the Notifying
Party, that the quality of the merged entity's network will be [...]* the quality of
[...]* appears not to be sufficiently justified (see recital (889).

The Commission notes that the Notifying Party not only expects that the merged
entity will be able to achieve the same CONNECT network quality score as [...]* in
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categories where it currently lies [...]*, but that it will continue to [...]* in the
categories where it already [...]* in 20127,

Furthermore, as set out in recitals (977) to (983), there are reasons to believe that the
merged entity network may not reach the level currently held by [...]* for its 3G
network, in particular as regards coverage.

c) The 2013 results of the CONNECT test scores should not be disregarded

As regards the specific content of the econometric exercise proposed by the
Notifying Party, the latter argues that the quality differences of the CONNECT test
score 2012 should be used in order to identify the exact quality improvement brought
about by the proposed transaction in terms of CONNECT test score points. The
Notifying Party considers that E-Plus’ quality improvement registered in the
CONNECT test score 2013 would be only transitory and therefore not relevant for
the purpose of the calculation of the exact quality improvement brought about by the
proposed transaction.”” The Commission rejected this argument in the Statement of
Objections, on the ground that an improvement in network quality (in particular in
3G) may still positively affect the network perception in the coming years.

In its Reply to the Statement of Objections, the Notifying Party provided an update to
its analysis based on the results of the CONNECT test for 2013. The results of the
analysis based on 2013 CONNECT test score are roughly in line with those based on
the 2012 scores, although they result in a higher increase in the quality for Telefonica
network, and a slightly lower one for E-Plus'.

d) The reported results do not appear to be reliable, since they change considerably if
the model is estimated focusing only on recent years.

The reported results, which are based on data covering the period from 2003to 2012,
do not appear to be reliable, since they change considerably if the model is estimated
focusing on recent years. The aim of the analysis in this Case is to draw conclusions
on current consumers' evaluation of network quality. Therefore, it would add to the
reliability of the results that the latter remain valid if the considered sample is
restricted to recent years (that is to say that the analysis would be based on data sets
covering only recent years). This is particularly important in the present case, given
the significant transformation the mobile telecommunications industry went through
over the period from 2003 t02013 in terms of availability, type of use, overall
network quality. For these reasons, the Commission, in the assessment set out in the
Statement of Objection, checked how the results of the analysis would change if the
time period that is used to estimate the benefits of network quality is restricted to the
periods from 2005 to 2012 and from 2008 to 2012. Based on this calculation, the
consumer values of voice network cluality estimated for the specification, which does
not control for MNO brand effects’®, vary significantly, as set out in Annex B to the
Statement of Objections. If MNO brand effects are taken into account, the estimated
consumer values of voice network quality vary even more.

The Notifying Party, in its Reply to the Statement of Objections, questions the
approach taken by the Commission on the ground that, first, results that are based on
larger samples should generally be more reliable than those based on smaller ones
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See Annex A to Form CO.
See Annex A to Form CO, p. 56.
Econometrically, this is referred to as fixed effects at the MNO level.
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and, second, there is no economic justification to restrict the sample to concentrate
on recent years.

In the face of this criticism, the Commission acknowledges that, in abstract, exercises
carried out on larger data sets tend to increase the precision of estimates. However, at
the same time, the Commission reiterates that, in general, the fact that the results of
an analysis remain valid even when the analysis is focused only on part of all the
data adds to the reliability of any econometric exercise; this is the case provided that
the sample of data is selected (sample restriction) in an economically meaningful
way. In this Case, the fact that the analysis is robust to reasonable sample
restrictions, as the one resulting from focussing on data sets related to recent years,
would generally point in favour of its reliability. Conversely, if the results do not
hold once the sample is restricted to cover only recent years, this implies, provided
that the restriction leads to sufficiently large sample to make a meaningful inference,
as it is the case here, that the results are not equally valid for those years.

A result based on a larger sample, but primarily driven by data referring to years
prior to 2005, is likely to be less informative of consumers' preferences for network
quality in 2014, than one based on a smaller but more recent sample. In the context
of an assessment of the competitive impact of mergers the current and future
consumers' preferences to network quality are of particular importance. Furthermore,
current consumers' preferences are particularly important in the markets for mobile
telecommunications services, which are subject to significant changes of consumers'
preferences over time. For this reason, the Commission rejects the Notifying Parties'
argument and reiterates the relevance and importance of the robustness tests based on
the restriction of the sample.

e) The need to take explicitly into account usage and to use therefore an alternative
econometric model containing MoU as an additional explanatory variable

In the Statement of Objection, the Commission proposed an alternative econometric
model for the quantification of the quality improvements in which the (voice) ARPU
is used as a dependent variable and MoU is introduced in the regression as an
additional explanatory variable. Indeed, when using the MoU as an explanatory
variable instead of using it to derive the voice EPPM, the econometric model allows
for a more flexible modelling of the ARPU as compared to the model proposed by
the Notifying Party.”*® The Commission has therefore estimated the relationship
between the voice network quality as measured by the CONNECT voice test core
and the voice ARPU through a model taking into account also voice usage by using
the MoU. Whereas the estimates of the econometric model that takes into account
MNO brand effects are relatively stable to this modification, the estimated values of
the model that does not take into account MNO brand effects drop by roughly factor
four.

In its Reply to the Statement of Objections, the Notifying Party pointed out that this
alternative model is (a) inconsistent with the view, expressed by the Commission in
the Statement of Objections’, that ARPU represents a "single measure of price" and
"usage needs are exogenous"; in addition, the Notifying Party argues that (b) the
inclusion of MoU as an additional independent variable would lead to biased
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The Commission considers that regressing the voice EPPM on the voice CONNECT test score
effectively amounts to imposing an additional restriction compared to the model based on the voice
ARPU and the MoU.

Annex 1 to the Statement of Objections, paragraph 67.
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estimates given that MoU that is included in the model by the Commission as a
factor affecting ARPU, would be at the same time a function of the price portion
embedded in ARPU, as usage would tend to reduce as price increases. This so called
"endogeneity problem" implies that the estimates are biased.

In light of the criticisms raised by the Notifying Party, the Commission would like to
stress the following arguments. Contrary to the Notifying Party's claim in (a), the
model proposed by the Commission is consistent with the idea expressed in the
Statement of Objections’** that usage needs, as identified by MoU, are exogenous to
the price expressed in the ARPU, given that a change in ARPU is not expected to
affect the usage at the single consumer level, but rather to affect the number of users
subscribing to a certain tariff.

With respect to the criticism in (b), the Commission acknowledges that an
endogeneity problem as the one identified by the Notifying Party can arise to the
extent the assumption of the exogeneity of MoU with respect to prices is not tenable.
In other words, to the extent that MoU, and not only the subscription choice, depend
on prices, this may imply that the obtained estimates are biased. The Commission
notices that, even considering this possibility, this would not have a direct impact on
the estimate for the CONNECT test score. This issue is further discussed in Annex B
to this Decision.

More generally, the Commission notices that the results of the model proposed by
the Commission differ substantially from those obtained by the Notifying Party only
when the general, underlying differences between the different MNOs are not
accounted for in the regression. Once MNO specific effects are taken into account,
the two models do not differ substantially in terms of results.”*> This strongly
suggests that, regardless of the model used, MNOs specific effects should be
included; this translates into a significantly lower estimated effect of the CONNECT
test score on EPPM/ARPU.

f) Inferring the overall user benefits of network quality (including the quality of
mobile data transmission) exclusively from the benefits of voice network quality is
not justified

The Commission argued in the Statement of Objections that inferring the overall user
benefits of network quality from the benefits of voice network quality only was not
justified; in fact, the quality of data transmission is also an important component of
the users' assessment of network quality, and it is likely to become even more so in
the near future (see also recital (396)). Due to missing information of historic data
traffic, the Notifying Party had focused the analysis on estimating the user benefit
from voice network quality. In doing so, the Notifying Party argues that the user
benefit deriving from better data quality was likely to be higher than the one for
voice services; this is the case because voice services rely more and more on data
services (such as Skype, Viber ) and features such as music and video streaming will
be judged by similar standards as voice services in the past (uninterrupted and steady
connection).””® The Commission considered that mobile data applications
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Annex 1 of the Statement of Objections, paragraph 67.

In both cases, in fact, the estimated coefficient of the CONNECT test score is around 0.4%, once this is
estimated on the sample including the period 2003 to 2012. The Commission points out that the MNO
specific effects report highly significant coefficients, and that the overall explanatory power of the
regression increases once these controls are included

See Annex A to Form CO, p. 55.
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significantly differ from mobile voice and mobile data quality is defined differently
than mobile voice quality. Therefore, the results from mobile voice could not be
reliably used to predict user benefits from increased mobile data quality.

As part of its investigation that lead to the assessment presented in the Statement of
Objections, the Commission has asked German MNQOs for information on historic
mobile data and SMS traffic and has conducted a similar analysis to the one
submitted by the Notifying Party. The Commission has estimated the value of an
increase in the total CONNECT test score (that is, the sum of the voice and the data
test score) when considering the total ARPU and accounting for data usage, SMS
usage and MoU. This estimation yields much lower estimates of the consumer
benefits compared to the specification that focuses on voice. The estimated results,
when the time horizon is restricted, find no relationship between ARPU and the
CONNECT test score.”* The Commission has also analysed by how much the data
ARPU increases for each additional point of CONNECT Data test score when at the
same time accounting for SMS usage, as suggested by the Notifying Party.”*® The
estimated values of this specification are even negative, suggesting a negative value
of (improved) network quality.”*® These results suggest that the total consumer
benefit of mobile network quality is significantly lower than that estimated by the
Notifying Party when focusing on voice and possibly even non-existent.

In its Reply to the Statement of Objections, the Notifying Party argues that the
positive relationship between test scores and users' evaluation derived for voice
service should be valid also for data and SMS service. To support this claim, it shows
that the relative difference in the CONNECT test score between the Parties and
Vodafone is actually higher for data services than it is for voice; this would indicate
that the merger, by bringing the Parties' data services up to the level of VVodafone's,
would likely generate a quality improvement in data services that is presumably
more than proportional to the one identified in voice services.

In addition, the Notifying Party raises the following criticisms to the econometric
analysis carried out by the Commission on SMS and data ARPU. First, most of
mobile revenues in the period 2003 to 2008/2009 stem from voice services, so data
only play a marginal role in the composition of ARPU. Second, as data usage started
to increase substantially in the period 2008/2009, a relationship between test scores
and data ARPU cannot be correctly identified using a sample encompassing the
period 2003 to 2012. Third, the Commission's model leads to implausible results for
what concerns SMS and data usage. Finally the definition of data ARPU might not
be consistent over time and across providers. For all these reasons, the Notifying
Party considers that the model would only be suited for the identification of a
relationship between ARPU and the CONNECT test scores for voice services, and it
would not be suited for the inclusion of SMS and data services.

The Commission objects to the interpretation given by the Notifying Party to the
difference in the CONNECT test score between Telefonica and E-Plus and [...]* for
data and voice respectively. The fact that this difference is higher for data than it is
for voice provides in itself no indication that the Parties will be "catching up™ (sic)
with [...]* in data quality. In addition, even assuming that such catching up would
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In statistical terms, the resulted coefficient is not statistically different from zero. For further details see
Annex B.

See reply to RFI No 9 of 24/01/2014 to Telefonica, Document 1D 1581, question 45.

This result, which appears to be counterintuitive, may be in parts due to methodological inconsistencies
in splitting the total ARPU into voice and data ARPU across MNOs.
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actually take place post-merger, the question of whether a relationship between data
test score and data ARPU can be found remains open. It is only if these two missing
elements could be shown, that any results found for voice services could be deemed
to be conservative with respect to the quantification of the total consumer benefit
brought about by the proposed transaction.

(1013) As to the contribution of data to the total ARPU of MNOs,’*" the Commission
notices, contrary to the Notifying Party's claim, that this is far from being negligible.
The share of data in the total ARPU of each ofthe different MNOs, ranges between
[...]*and [...]* in 2003, between [...]* and [...]* in 2007 and above [...]* for all the
MNOs in 2012. It seems therefore clear that omitting information on data, and
simply assuming that the same pattern observed for voice should apply for data, as
the Notifying Party seems to suggest, would deprive the analysis of a substantial part
of its value.

(1014) The Commission agrees that data usage has experienced a sharp increase in the
period from 2008 to date; this happened to different extents for the various MNOs
during that period, and translated into a visible increase in data ARPU during the
recent years. However, this is, in itself, not a sufficient reason to dismiss an analysis
on total ARPU or data-only ARPU, especially given that (a) the regression allows,
through the inclusion of year fixed effects, for controlling for the overtime
development in ARPU that is independent from usage and from quality
improvements. In addition (b), the Commission estimated the model on different
time-spans, also restricting the sample to include only recent years.

(1015) As already pointed out in the Statement of Objections,”*® the Commission reiterates

that the model provides non clear-cut and possibly counter-intuitive results once
SMS and data usage are included in the analysis. This is particularly the case once
the analysis is focussed on data ARPU, where, when the estimation is carried out on
the full time-span, a negative and significant relationship is found between ARPU
and the CONNECT test score. This would be a counter-intuitive result, as it would
imply that higher ARPU would be associated to lower quality networks as accounted
for by the CONNECT test score. While it cannot be excluded that such counter-
intuitive results may be linked to anomalies in the data, as the Notifying Party
suggests, the Commission has not found any clear-cut evidence of such issues being
present in the data. In addition, the Notifying Party has not provided, either before or
after the issuing of the Statement of Objections, any substantial economic reason
why the model proposed by the Notifying Party itself should not be used for data
usage, while it should be suitable for voice usage.

(1016) For the reasons outlined in the preceding recitals, and in the absence of a clear reason
why data usage may not be included in the analysis, the results of the additional work
carried out by the Commission expanding the original analysis provided by the
Notifying Party should not be disregarded. The results suggest that no discernible
positive relationship can be found between the CONNECT test score and ARPU as
regards SMS and data usage (that is to say, that there is no evidence that higher
quality scores for data and SMS services would correspond to higher ARPUS).

g) The approach used by the Notifying Party does not account for customer
heterogeneity as to the valuation for network quality
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See paragraph 683 of the Reply to the Statement of Objections.
See paragraph 704 of the Statement of Objections and paragraph 18 of Annex Il to the Statement of
Obijections.
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In the Statement of Objections, the Commission had pointed out that the approach
used by the Notifying Party does not account for customer heterogeneity as to the
valuation for network quality. As Deutsche Telekom and Vodafone have a higher
general network quality and achieve higher prices than E-Plus or Telefdnica, it would
be expected that generally consumers with a high valuation for quality tend to join
them as having a relatively higher network quality. Customers of E-Plus and
Telefdnica, on the other hand, have likely expressed by their subscription choice a
preference for lower prices at the expense of a possibly better quality of service.
These customers therefore may have a significantly lower valuation for network
quality than subscribers of Deutsche Telekom or Vodafone. In its submissions, the
Notifying Party, however, also argues that (a) heterogeneity in consumer benefits
induces firms to set prices below the price that would reflect the actual network
quality as perceived by consumers, and, (b) due to differences in dimensions other
than network quality (such as for example brand preferences) also consumers with a
relatively high valuation for quality may sign up with MNOs that have a rather low
network quality.”*® This, in turn, would lead to underestimate the benefit for the
Parties' customers of network quality.

Overall, there appear to be arguments indicating that the estimated values overstate
the actual valuation for network quality of E-Plus and Telef6nica subscribers and
other arguments indicating that the estimated values understate their actual valuation.
It is therefore unclear whether these countervailing effects can be expected to offset
each other or whether the estimated values will be biased in one particular direction.
In the absence of a valid indication as to which effects would prevail, the
Commission does not exclude the possibility that the estimated average consumer
benefit of network quality may still exceed the average valuation of network quality
of E-Plus and O2 customers. As a result, it cannot be concluded that the estimated
average consumer benefit results from the model should not be considered as
conservative for what concerns the different value attached to network quality by
consumers.

h) Risks deriving from the fact that ARPU/EPPM is based both on legacy tariffs and
on contemporaneously offered tariffs and from the need to take in due account
handset subsidies

In the Statement of Objection, the Commission highlighted the risk that nominal
differences in ARPU/EPPM may not reflect price differences of tariffs offered at a
given point in time, since ARPU/EPPM is based both on legacy tariffs and on
contemporaneously offered tariffs. As Deutsche Telekom and VVodafone entered the
German retail market for mobile telecommunications services earlier, there is a risk
that Deutsche Telekom and VVodafone have relatively more consumers which are still
using old mobile tariffs than the other operators. This might be one of the cause of
Deutsche Telekom and Vodafone having typically higher EPPM/ARPU. As the
Notifying Party claimed not to possess the required information to address this
problem,”® the Commission took the view that the distortive effect from legacy
tariffs could be at least mitigated by accounting for MNO specific effects (that
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See revised Memorandum on the efficiencies arising from the merger of Telefonica Deutschland and
E-Plus submitted on 14 December 2013, Document 1D 1084, reply to Q17. The Notifying Party also
argues based on an econometric model that estimating the consumer benefits of quality at a consumer
level may be downwards biased. However, this reasoning is not relevant in light of the aggregated data
used by the Notifying Party to estimate the consumer benefit of quality.

See [...]*Document ID 1084, reply to Q20.
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essentially capture differences in the EPPM/ARPU across MNOs that have been
stable over time) in the econometric model.

The Commission also noted in its 6(1)(c) Decision that a large part of the nominal
differences in ARPU or in the EPPM may be due to asymmetries in the handset
subsidy policy across MNOs. Telefdnica does not offer any handset subsidies and E-
Plus has very low expenses for handset-subsidies’* whereas Deutsche Telekom as
well as Vodafone offer subsidised handsets linked predominantly to 24-month
contracts.” Typically, higher handset subsidies are coupled with higher monthly
fees, since MNOs recoup the initial handset subsidies by charging higher monthly
fees.

The Notifying Party has submitted several versions of their original analysis which
purports to take into account the different handset subsidies. The results indicate that
the estimated consumer benefits of network quality does not change materially if
different assumptions are used to correct the handset subsidy imbalances —especially
in the model where MNO specific effects are included.”?

The estimated values of the consumer benefit somewhat decrease as a higher
correction of the voice ARPU to account for different handset policies is applied. In
order to justify that a (material) correction for different handset subsidy policies
would not be necessary, the Notifying Party pointed out that Deutsche Telekom and
Vodafone are charging a higher total cost of ownership (defined as the initial price of
the handset plus the tariff fees over the minimum contract duration) than Telefénica
or E-Plus which shows that the former two MNOs are not using systematically
higher handset subsidies.”* However, the Commission disagrees with the proposition
that a higher total cost of ownership indicates that the handset subsidies of Deutsche
Telekom or Vodafone would not be higher than those of Telefonica and E-Plus. In
fact, the total cost of ownership does not change if the handset price is lowered and
instead the same amount is charged additionally through higher monthly fees. On the
basis of the ARPU evolution of the MNOs, the Commission considered in the
Statement of Objections that it would be more appropriate to increase the initial
handset correction by another [...]*.

In its Reply to the Statement of Objections, the Notifying Party provided additional
information showing that both the initial upfront payment as well as the monthly
subscription cost are generally higher for Deutsche Telekom and Vodafone than for
Telefdnica and E-Plus.

However, Telefonica has apparently included in its estimates the costs of the
voluntary myHandy component, whereby Telefonica offers subscribers to purchase a
handset in monthly instalments.”” As previously submitted by Telefénica, the
myHandy component is voluntary and not a genuine handset subsidy as well as not
included in the ARPUs.”® The Commission expects that significantly fewer
subscribers actually chose to buy a handset via the myHandy offer, which is merely
an option, compared to a bundled offer that automatically includes a subsidized

Based on E-Plus' reply to data RFI of 4 October, [...]*, Document ID 670.

Paragraph 182 of Form CO.

See [...]*Document ID 1084; RFI No 9 of 24/01/2014 to Telefonica, Document ID 1581, replies to
questions 16 and 49.

RFI No 9 of 24/01/2014 to Telefonica, Document 1D 1581, reply to question 49.

See Table 20 of the Reply to the Statement of Objections.

See updated reply of 12 December 2013 to Q16 of RFI 5 to Telefdnica.
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handset. Therefore, the Commission maintains its view that a correction to account
for systematic differences regarding the handset subsidies across MNOs is required.

As regards the level of the required handset correction the Commission notes that the
results of the analysis do not substantially differ for different levels of handset
subsidy correction. Tehrefore, it can be left open whether a correction of [...]* as
proposed in the Statement of Objections or a somewhat lower or higher level of
handset subsidy correction should be applied.

i) The model proposed by the Notifying Party fails to consider the need for a
variable accounting for MNO-specific effects

Finally, the Commission reiterates that variables accounting for the different MNOs,
that is to say, MNO-specific effects, should be included into the regression for the
reasons mentioned in the preceding subsections a) to g). Therefore, contrary to the
Notifying Party's claims, the results provided in Table 17 of Annex A to the Form
CO should be considered as obtained from the most appropriate model and cannot be
regarded as a "lower bound" of the value of the consumer benefit of network quality;
by the same token, the estimated values of consumer benefits based on a model that
does not account for MNO specific effects should be considered as not correct, and
therefore should not be regarded as an"upper bound".”’

Conclusions

In light of the above and for the additional reasons referred to in Annex B, the
Commission considers that the econometric study submittedby the Notifying Party,
which relates voice EPPM across MNOs to their respective mobile network quality,
has not proven to be sufficiently robust to be considered suitable for a proper
quantification of the benefit brought about by the proposed transaction in terms of
improved network quality. In particular, the Commission notes that, as far as voice
service is concerned, the effect found in the study submitted by the Notifying Party is
significantly reduced once MNO-specific effects are taken into account. In addition,
the same conclusion, namely that a positive and significant relation exists between
price and network quality (that implies that higher prices correspond to higher
network qualities), is not reached once the scope of the exercise is expanded to
include also SMS and data usage.

(i) Commission assessment of the study assessing the relationship between
ARPUs and scores of the MNOs across several dimensions based on the
Millward Brown brand study

An additional piece of evidence aimed at measuring the demand side efficiencies
provided by the Notifying Party draws on the Millward Brown brand study, a survey
in which respondents rate the MNOs according to several predefined criteria by
agreeing or not agreeing to a statement. Using the results from this survey and the
EPPM of MNOs, the Notifying Party makes inferences concerning the willingness of
consumers to pay for network quality; it does so by deriving the monetary equivalent
in terms of voice EPPM of the difference in network quality between the Parties and
their competitors as resulting from the survey.”®
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See Annex A to Form CO, p. 55.
See section 2.3.6 of Annex A to Form CO.
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As noted in the Statement of Objections, the Commission considers that the study
that assesses the relationship between ARPUs and scores of the MNOs across several
dimensions based on the Millward Brown brand study has serious shortcomings.

First, the Commission considers that the underlying Millward Brown brand study
itself suffers from methodological shortcomings and it is therefore unreliable. This
study is based on a sample of modest size, only 300 to 400 respondents. In addition,
the fact that the survey is carried out as an online-panel potentially triggers a certain
selection bias; in fact, by addressing participants who are presumably particularly
active on the internet, the survey might gather a sample of respondents that is not
representative of the overall population. Furthermore, given the subjective character
of many of the questions, many categories lack an objective definition and may not
be interpreted by participants in a uniform way. For instance, the exact definition of
categories such as "Likeable Brand" "Emotional™ and "Makes my life easier" are
unclear. This lack of precision, with the room for interpretation that accompanies it,
IS more pronounced in some categories than others and this may drive the willingness
of participants to agree or not agree with certain statements, leading to more clear cut
results in some categories and less in others. Moreover, the results do not appear to
be credible. For example, in the dimension "Reliable Network", VVodafone scored 41
points and 1&1, which is hosted on the VVodafone network (and therefore should be
rated with a similar quality) scored only 18 points in 2012.°

Second, in inferring a relationship between the differences in scores across MNOs
and the differences in EPPM, the Notifying Party makes the implicit assumption that
all dimensions are equally important for customers and therefore equally reflected in
their willingness to pay for a product. The Commission notices that the Notifying
Party simply added up the scores the respective MNOs obtained across several
dimensions such as "Likeable Brand", "Makes my life easier" or "Reliable Network™,
where the last dimension was interpreted as network quality. However, it is by no
means clear that these dimensions would be equally important to customers and
therefore play the same role in determining the EPPM. Moreover, by applying the
relative significance of the differences in perceived network quality to the differences
in the EPPM, the Notifying Party assumes that the set of categories included in the
survey can fully explain the differences in prices. This is something the Notifying
Party has not substantiated and it appears to be particularly important in light of the
sensitivity of the results to a change in the set of included criteria.”®

Third, the analysis appears highly non-robust when comparing E-Plus and Telefonica
to Vodafone and Deutsche Telekom. For example, when comparing the Parties to
Vodafone, the fraction of the sum of all differences attributable to network quality is
considerably smaller than when comparing to Deutsche Telekom.”®* In addition, the
analysis is to a certain extent non-robust over time because the results change
significantly over different years.”®® The results are also highly sensitive to
corrections of the handset subsidies.”® This is particularly problematic in light of the
systematic differences in handset subsidy policies across MNOs as discussed in
recitals 0 to (1024). Furthermore, the Commission considers that the results are also
sensitive to the voice EPPMs of Deutsche Telekom, which, in turn, depend on the
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See Annex A to Form CO, p. 45.

See Reply to the Commission's RFI of 19 November 2013, Document ID 1084, Question 13d
See [...]*Document ID 1084, reply to question 13d.

See [...]*Document ID 1084, reply to question 23.

See reply of 31/01/2014 to RFI No 9 to Telefonica, Document ID 1581, question 50.
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MoUs of Deutsche Telekom. As pointed out by the Notifying Party, Deutsche
Telekom [...]*764 Since [...]* it is particularly important that the results are not
sensitive to changes of Deutsche Telekom's voice EPPM.

In its Reply to the Statement of Objections, the Notifying Party reiterates that the
shortcomings identified by the Commission do not substantially alter the reliability
of the analysis. The Notifying Party also states that in any case this analysis should
not be read in isolation but instead as one of several pieces of evidence pointing in
the same direction. In addition, the Notifying Party provided the results for the
additional analysis taking into account the different level of the MoU correction for
Deutsche Telekom.

The additional checks provided by the Notifying Party confirm that the estimated
percentage increase of valuation taking Deutsche Telekom as a benchmark is
consistently positive for the different levels of correction applied. Nevertheless, the
Commission notices that the results obtained show that the magnitude of the increase
varies substantially, from 7% and 18% to 13% and 27%, when different levels of
correction for Deutsche Telekom's MoU are used.”®® Also in light of the
methodological shortcomings identified in the preceding subsections, the extent to
which the correction in MoU impacts the valuation difference attributable to the
merger casts doubts over the overall reliability of this empirical exercise.

In light of the considerations set out in the preceding recitals, the Commission
confirms the conclusion reached in the Statement of Objections and considers that no
reliable inferences can be drawn based on the study submitted by the Notifying Party
that relates ARPU differences to different scores of the MNOs across several
dimensions based on the Millward Brown brand study.

(iti)) Commission's assessment of the study submitted by the Notifying Party
comparing contemporaneous data-only tariffs

In addition, the Notifying Party submitted a study that compares contemporaneous
data-only tariffs to demonstrate that (a) compared to the Parties, Deutsche Telekom
or Vodafone can charge a premium for better network quality; and (b) customers are
willing to pay more for higher download speed and data volume. More precisely, the
Notifying Party grouped the contemporaneous data-only tariffs of all four MNOs
according to the included mobile data download volume, and then compared the
monthly fees within each group, including information on the maximum speed of
each tariff.

The Commission made an assessment of the analysis and, as set out in the Statement
of Objections, came to the preliminary conclusion that price differences attributable
to network quality between the market leaders and the two other MNOs cannot be
clearly quantified on the basis of the analysis submitted by the Notifying Party.

From a methodological standpoint, the Commission notices that the analysis does not
allow for taking into account in a systematic way the differences in the maximum
speeds across tariffs when comparing differences in monthly fees. Moreover, it does
not take into account how many subscribers the analysed tariffs attracted and
therefore also the relative importance of these tariffs, which is the result of consumer
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See Annex A to Form CO, p. 50. According to the Notifying Party Deutsche Telekom reports Minutes
of Use (MoU) on the basis of "on-net and outgoing minutes alone". The Notifying Party therefore
assumes that [...]* MoU is [...]* than reported.

See reply of 14/03/2014 to the Statement of Objections, Document ID 2251 par.702

229

EN



EN

(1039)

(1040)

(1041)

(1042)

(1043)

(1044)

choice. In addition, the Commission questions the assumption, used in the analysis,
that the price offered would reflect the quality of the network. If an MNO in fact
decides to offer a more expensive tariff, this does not necessarily reflect higher
network quality, but may simply reflect the MNQO's choice to achieve higher margins
on a possibly reduced group of subscribers.

It follows from the above reasoning that there is no clear indication in the analysis
suggesting that any of price differences identified are in fact related to network
quality. As discussed in recitals (990) to (1027)(1035), there are multiple other
factors that could drive price differences across different network operators. In
addition, the Commission notices that in the results of the study submitted by the
Notifying Party a higher download speed, considered by the Notifying Party as "one
of the main quality characteristics of a mobile network"’®, is only seldom associated
with higher prices. This suggests that the higher prices charged by Deutsche Telekom
and Vodafone may be due to multiple aspects of the offer made by these providers
(and not exclusively linked to differences in network quality), as compared to
Telefonica and E-Plus.

Moreover, in the Statement of Objections the Commission pointed out that the
Notifying Party had failed to take into account the effects of promotional prices, at
least in order to test the robustness of the methodology proposed.

In its Reply to the Statement of Objections, the Notifying Party provided results from
a comparison that took into account Deutsche Telekom's promotional offers, where
Deutsche Telekom and Vodafone still offered higher prices than the Parties, even
including these offers.

The Commission considers that the analysis submitted by the Notifying Party does
not explain why these differences may be due to differences in network quality,
rather than to other aspects of the MNOs' offers. For the reasons set out in the
preceding recitals of this subsection, the Commission believes that this analysis is not
suited at all to reliably quantify the consumer benefit of increased network quality as
regards mobile data.

(iv) Commission's assessment of the study submitted by the Notifying Party
comparing contemporaneously offered flat rate tariffs across MNOs

The Notifying Party submitted an additional study that compares contemporaneously
offered flat rate tariffs across MNOs. "®" The study uses a data set containing 32
tariffs featuring an all-net flat-rate, an SMS flat-rate and a data flat-rate offered by all
four MNOs, as well as Freenet, Drillisch and 1&1. The Notifying Party estimated a
model where the monthly price of the bundle is considered as a function of its
distinctive features (in terms of data volume allowance, maximum download speed
and commitment period) as well as the CONNECT test score and MNO fixed effects.

The Commission acknowledges that the study mentioned in the preciding recital
found a positive and significant relationship between the tariff rate and the maximum
download speed of the associated services; the download speed arguably constitutes
one component of network quality. However, the Commission also sets pout in the
following recitals (1045) to (1050) its doubts with regard to the validity of the
results of this study and its suitability to reliably quantify the consumer benefits of
network quality
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See Annex A to Form CO, p. 61.
See [...]*Document ID 1084, reply to question 20.
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First, as acknowledged by the Notifying Party, the estimated effect of the
CONNECT test score does not significantly differ from zero from a statistical point
of view (that is to say, it does not permit to make any inference) once the
specification accounts for MNO-specific effects such as brand valuation etc.”® In its
Reply to the Statement of Objections, the Notifying Party argues that the MNO fixed
effects may capture part of the effect of network quality.”®® If this is the case, then
the model of the Notifying Party fails to disentangle the effect that network quality
has on prices from the effects that other dimensions (such as brands) have on prices.
This would be particularly needed, as the aim of the analysis is exactly to identify the
value of any network quality improvement brought about by the merger. In the
context of its regression relating a measure of price to the CONNECT score and
discussed above, the Notifying Party argued that the measured effects of network
quality using brand fixed effects can be seen as a lower bound of the real
relationship.”’ In this respect, the Commission would like to point out that given the
results of the study at hand the lower bound of the measurable effect of network
quality on prices is in fact zero.

Second, the fact that the analysis does not take into account additional services, such
as international calls and special discounts such as online discounts may
systematically bias the results. More specifically, if it is true that a certain MNO
offers more additional services than others and these services have an impact on
price, this can in principle distort the results. For instance, as mentioned by the
Notifying Party, two of the eight Deutsche Telekom tariffs in the study include
allowances for international calls. The Commission takes the view that excluding
these features from the analysis could lead to an omitted variable bias; this would be
particularly the case in the specification without MNO fixed effects. Finally, the low
number of observations per MNO on which the exercise is based is an additional
source of concern as regards the reliability of the results.

Third, as acknowledged by the Notifying Party in their Reply to the Statement of
Objections,”* the analysis is subject to the same criticism as already set out in recital
(1038) as the number of subscribers that chose a certain tariffs is not taken into
account.

Fourth, as already pointed out in the Statement of Objections, the econometric
analyses contained in this study generate consistently implausible results. As
acknowledged by the Notifying Party, the estimated results suggest that a contract
with a longer commitment period would be on average more expensive than one with
a shorter (or no) commitment period, which appears implausible.

In its Reply to the Statement of Objections, the Notifying Party conducted a
robustness check of these results based on the 2013 CONNECT scores. Those results
suggest that the relevance of the test score in identifying network quality differences
across MNOs is even more doubtful than it was in the original model.”"
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See [...]*Document ID 1084, reply to question 20.

See reply of 14/03/2014 to the Statement of Objections, Document ID 2251 par.707

See Annex A to Form CO, p. 53

See Reply of 14/03/2014 to the Statement of Objections, Document ID 2251 par.709

See Reply of 14/03/2014 to the Statement of Objections, Document ID 2251 par.713. While in fact the
coefficient of the CONNECT score in a specification without brand effects is then only statistically
significant at a confidence level of 10%, the coefficient with brand effects remained insignificant and is
visibly reduced.
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For all those reasons , the Commission confirms the preliminary conclusions set out
in in the Statement of Objections that this analysis is unsuitable to identify a clear
relationship between flat rate prices and quality of the network.

(v) Commission's assessment of the study submitted by the Notifying Party
comparing the prices of similar tariffs offered by Service Providers on different
networks

As an additional piece of evidence, the Notifying Party submitted a study drawing a
comparison of the prices of similar tariffs offered by Service Providers on different
networks. The comparison is made on small screen tariff plans that contain identical
features but are offered on different networks; in this context, tariff plans on
Deutsche Telecom and VVodafone networks are generally sold at a higher price than
those on Telefonica's network. This study , in the Notifying Party's view, shows how
Service Providers serve substantially more customers and generate substantially
more revenues through Deutsche Telecom’s and Vodafone’s networks than through
the Parties' networks.

In the Statement of Objections the Commission identified one major shortcoming in
the study submiyted by the Notifying Party, namely that it did not take into account
how many subscribers the analysed tariffs attracted and therefore also the relative
importance of these tariffs (see recital (1038)). Accounting for the number of people
who subscribe to one or the other tariff is important in order to determine whether the
average customer of the service provider in question is willing to pay a surcharge to
use a better network. In order for a similar study to show that consumers are
generally willing to pay higher prices for an improvement in the network quality, it
would need to establish that a substantial majority of consumers choose high quality
and more expensive tariff over lower quality and cheapertariffs.

Following the Reply to the Statement of Objections, in which the Notifying Party
prompted the Commission to make further enquires on this issue, the Commission
used the data on tariff plan characteristics and subscriber numbers available from the
Market Investigation to carry out an assessment of the analysis. The Commission
evaluated tariffs offered by Freenet between January 2010 and July 2013 that exhibit
an identical tariff structure (that is to say allowances, out of bundle prices ) but differ
in terms of the underlying network. The Commission then compared the number of
new subscribers of the respective tariffs over the time mentioned above. Within this
group of tariffs the Commission distinguished between two groups: one group where
the identical tariff is more expensive when offered on the network of Deutsche
Telekom or Vodafone than on the network of Telefonica or E-Plus; and a second
group where the different network is not offered at a different price.

The Commission has identified six tariffs of the first group targeted at consumers in
the relevant time frame and hosted on at least one "high quality network™ (Deutsche
Telekom, Vodafone) and one "low quality network” (Telefénica, E-Plus). After
having inspected the tariffs selected, the Commission observes the following: for
three of the tariffs, which have a price difference of more than [...]*, the number of
subscribers is substantially higher for the cheaper tariff. For two tariffs, where the
price difference is below [...]* - and for one tariff actually below [...]* - there is
only a negligible difference in the number of new subscribers between the "high” and
the "low" quality network. Only for the remaining tariff, the cheaper E-Plus tariff is
dominated in terms of subscribers by a more expensive Deutsche Telekom and a
more expensive Vodafone tariff. Finally, for the second group of tariffs that are
priced the same on each network, and therefore it could be expected that the majority
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of consumers take advantage of a higher quality network, the Commission observes
no systematic differences in the number of subscribers.

It follows from the above that, once the number of subscribers is taken into account,
only in one out of the six identically structured tariffs that differ in prices the
majority of subscribers would choose to pay a premium for a better network, thereby
demonstrating that they value this feature. For all the others, users seems to select
with equal likelihood different tariff options; also, when the price difference is more
substantial, the majority of users actually prefer cheaper tariff on lower quality
networks. In addition, even when the prices are the same, a non-negligible number of
new subscribers still choose low quality networks, thereby indicating indifference to
the underlying network used by their provider.

Both the exercise provided by the Notifying Party and the extension to it carried out
by the Commission show that some service providers' subscribers may be willing to
pay a premium for using Deutsche Telecom's and Vodafone' network; at the same
time, they fail to show convincingly that the majority of such subscribers actually
chose higher network quality, even when higher quality network is offered only with
a small increase in price. In addition, the evidence suggests that some subscribers
still choose lower quality networks even as regards tariffs where no additional fee is
envisaged for switching to other networks. This suggests that this exercise does not
permit any firm conclusion to be drawn as regards consumers' willingness to pay for
using Deutsche Telekom's or Vodafone's network.

(vi) Conclusions

For all the reasons listed above, the Commission reiterates the view set out in the
Statement of Objections that, while it may be the case that at least some consumers
derive a certain benefit from a possibly higher network quality, each of the studies
provided by the Notifying Party with a view to quantifying any such benefit contains
serious methodological shortcomings.  The Notifying Party has failed to
convincingly show by how much its network quality will increase compared to the
network qualities in the stand-alone scenarios (other than in relation to a limited
increase in 3G network coverage (see recital (978) and to the limited increases in 4G
maximum speed referred to in recitals (963) to (966). In addition, the Notifying Party
has failed to reliably establish and quantify a significantly positive consumer benefit
from increased network quality arising from the proposed transaction.
Coonsequently, the Commission concludes that the Notifying Party's claim is not
adequately quantified.

Furthermore, even if the Notifying Party had successfully verified and quantified the
claimed network demand-side benefits, it should be noted that part of these benefits
are likely be clawed back by the merged entity through higher prices. This is
confirmed by the analysis submitted by the Notifying Party which balances anti-
competitive harm with efficiencies and considers that a quality increase would also
be likely to trigger a price increase.””®

Supply-side efficiencies

In relation to supply side efficiencies, the Commission considers that they are
unlikely to be passed on to consumers for the following reasons:

773

See Appendix 2 to Annex C of Form CO, Document 1D 418.
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(a) these efficiencies include fixed cost savings and there is no evidence that fixed
costs matter for pricing decisions;

(b) the empirical findings of literature cited by the Notifying Party are not relevant
for the assessment of the present case; and

(c) the Commission does not agree on the quantification of network incremental
costs submitted by the Notifying Party.

a) the claimed efficiencies include fixed costs savings and there is no evidence that
fixed costs matter for pricing decision

The Commission notes that, in general, "reductions in variable or marginal costs are
more likely to be relevant to the assessment of efficiencies than reductions in fixed
costs"”"* since the former are in principle more likely to result in lower prices for
consumers. Whereas fixed costs have an impact on a firm's profitability and therefore
possibly on the number of firms that are active in a market, these have to be incurred
irrespective of the sold volumes. In contrast, in pricing decisions firms generally
trade-off selling higher volumes at the expense of achieving a lower revenue per unit.
Since fixed costs do not affect this trade-off, they can be expected to be less relevant
for pricing decisions from an economic point of view.’”

The Notifying Party has not submitted sufficient evidence which would warrant
departing from this general approach in this Case.

In particular, the Commission rejects the Notifying Party's claim that fixed costs
should be deemed relevant to pricing decisions because of Telefdnica's internal
regime of tariff pricing and its [...]* incentive scheme.

As regards its internal pricing mechanism, [...]*.”® The Notifying Party has
submitted a number of internal documents it deems particularly important to support
its claim that even fixed costs will be passed on to consumers.””” More precisely, the
Notifying Party has submitted long-term business planning documents in which fixed
costs are also recorded. It has further submitted documents showing how the long
term financial targets are further refined, broken down to a segment level and how
they are finally broken down to constitute [...]*. [...]*. However, the Commission
notes that while some of the submitted internal documents contain cost figures based
on OPEX and CAPEX, these documents do not give any indication whether and to
what extent differences in the level of these costs would influence the level of the
budgeted mobile service revenues [...]*.

To the contrary, internal documents related to the budgeting process, do not indicate
that fixed costs would be systematically taken into account. [.. Jx7E,

Moreover, the Notifying Party's pricing decisions suggest that the contribution
margin, which excludes significant (fixed) costs, plays a major role in pricing
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Horizontal Merger Guidelines, paragraph 80.

In this context, the Commission does not generally contest that fixed costs may indirectly influence
prices, as higher fixed costs may imply that fewer firms can profitably operate in the market which due
to less competition may result in higher prices. However, in the absence of the proposed transaction the
German MNOs and in particular E-Plus (see recital (411)), can be expected to remain profitable.
[...]*Document ID 1084, reply to Question 43.

RFI No 9 to Telefonica - Updated version of 4 February 2014, Document ID 1581, reply to question
58.

See the table in the [...]*, Document ID 1596-221.
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decisions. To the contrary, [...]*, fixed costs are not even mentioned in any of these
examples.””

The Commission also considers that the existence of hurdle [...]* ratios [...]* does
not necessarily indicate in itself that the Notifying Party would deviate from taking
only short-run marginal costs into account in its pricing decisions. In particular, there
are many alternative explanations for hurdle rates that are set significantly above
[...]*. For example, as the Notifying Party offers several tariffs, [...]* hurdle rates
could be set [...]* so that the profit maximizing price from the perspective of an
MNO is adopted and cannibalisation between the MNO's own tariffs is prevented.
Therefore, a [...]* level of hurdle rates does not necessarily imply that CAPEX and
OPEX are automatically reflected in the pricing.”®® This interpretation is also in line
with the following description of E-Plus' pricing policy: [...]*.”* E-Plus pricing
policy is relevant in this context to illustrate the pricing mechanisms that are
normally followed by MNOs and will be likely followed by the merged entity, as
MNOs face similar business decisions so that some degree of similarity as regards
pricing mechanisms and policy can be expected. Therefore, E-Plus' pricing policy
suggests that cannibalisation effects (that arise whenever tariffs offered by one MNO
are substitutes to each other) play a major role in the pricing decisions of MNOs,
whereas fixed costs may play a less pronounced role.

Moreover, it appears that the internally imposed constraint that tariffs have to be
[...]* above the hurdle rates appears not to constitute an important constraint in
practice. Telefonica has submitted a list of pricing decisions [...]* and that most
approved tariffs satisfy this threshold.” [...]*. Therefore, the Commission considers
that pricing was in almost all cases not constrained by the need to meet the hurdle
rate as there could be other reasons (such as cannibalisation with existing tariffs or
market power of Telefonica) why the hurdle rates were significantly exceeded in any
event. [...]*. Therefore, the Commission considers that it is unlikely that many tariffs
that do not meet the hurdle rates would have been implemented if the hurdle system
was not present.

As regards the Notifying Party's claim that fixed costs are relevant for pricing
decisions because of Telefonica's internal [...]* incentive scheme, the Commission
considers, in line with the Notifying Party, that pricing decisions are likely driven by
different criteria than investment decisions.’®® Even if the Notifying Party's general
incentive scheme is linked to measures that include OPEX and CAPEX, these would
be in theory only relevant for pricing decisions to the extent that CAPEX and OPEX
would be affected by pricing decisions. In other words, to the extent that CAPEX and
OPEX are already determined by past investment decisions, they cannot be affected
by pricing decisions and would therefore not be relevant for pricing decisions even if
the management incentive scheme rewarded lower CAPEX and OPEX. In contrast,
investment decisions are often directly linked to CAPEX and OPEX and therefore it
is plausible that changes to CAPEX and OPEX may affect investment decisions.
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See Annex 27 to Form CO. According to Telefdnica's reply to Question 43 of the RFI No 5, these
examples show in the bottom right hand corner of the “Financial Implication” Section, there is a box

which reports the expected Customer Life Time Value (CLTV) of the tariff. The formula provided by

Telefonica clearly shows in its reply that OPEX or CAPEX are not reflected in the CLTV.

See Reply to the Article 6(1)(c) Decision, p.154.

Reply to the RFI No 4 to E-Plus dated 24 January 2014, Document ID 1527,question 3.

See reply to the RFI No 9 to Telefdnica - Updated version of 4 February 2014, Document ID 1581,
question 59.

[...]*Document ID 1084, reply to Question 44.
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Therefore, whereas it appears plausible that efficiencies that decrease CAPEX and
OPEX affect investment decisions, this is much less clear as regards pricing
decisions, despite the Notifying Party’s general incentive scheme.

In this context, the example put forward by Telefénica, [...]*."%* [...]*"®

The Commission does not dispute that investments may be correlated with sales, as
investments may be required in order to create the basis for sales.”®® The
Commission, however, does not accept that the price of the production assets would
materially impact the pricing of products.

Moreover, the fact that OPEX and CAPEX may be adjusted and tied to revenue
targets on a [...]* basis’®’ does not imply in itself that these costs should be
automatically considered variable. The Commission considers that “variable costs
should be viewed as those costs that vary with the level of production or sales over
the relevant time period”’®®. The observation that certain cost elements are quarterly
or annually reviewed or tied to revenue targets by no means implies that these costs
vary with the level of sales and are affected by pricing decisions, inter alia for the
reasons referred to in the preceding recitals.

b) The empirical findings of the literature cited by the Notifying Party are not
relevant for the assessment of the present case

The Commission rejects the claim of the Notifying Party that empirical academic
evidence on price elasticities in Germany would show that in the mobile
telecommunications industry fixed costs would be reflected in the prices. First, as
further discussed in Section 4.4.6 of Annex A to this Decision, the overall level of
the margins implied by an estimated demand model depends on the potential market
size assumption used. Since the level of demand that could be potentially achieved
(for example, if telecommunication products were offered for free) is difficult to
estimate, any assumption on the potential market size is inherently unreliable.
Therefore, the Commission considers that in particular the paper of Doganoglu and
Grzybowski (2007) to which the Notifying Party points cannot reliably identify the
margins in the German mobile telecommunication sector. Second, the Commission
has carried out its own demand estimation of the German market for mobile
telecommunications services based on much comprehensive and more recent data
than the study submitted by the Notifying Party. However, as explained in
Section 4.4.6 of Annex A to this Decision, also the Commission's estimation does not
permit any reliable conclusion to be drawn as to whether MNOs include fixed costs
when determining the prices for their mobile telecommunications products.

Second, the Commission considers that the empirical findings of the management
literature cited by the Notifying Party’ are only of very limited relevance for the
assessment of this Case, particularly taking into account the specific evidence on
how the Parties usually take pricing decisions. This issue is particularly relevant
given that the articles referred to are not specific to the mobile telecommunication
industry.

Presentation by Telefonica: [...]*, Document ID 1596-135.
Presentation by Telefonica: [...]*, Document ID 1596-135.

See Reply to the Statement of Objections, Document 1D 2251, paragraph 729.
See Reply to the Article 6(1)(c) Decision, p.154.
Horizontal Merger Guidelines, footnote 106.

Annex A to Form CO, p. 103 and 104.
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c) The Commission does not agree with the Notifying Party on its quantification of
incremental costs

The Notifying Party argues that theoretically certain network costs would be
reflected in the prices: (a) due to capacity constraints of the network at the time
pricing decisions are made; and (b) because additional traffic (for example, induced
by cheaper prices) would require subsequent costly modifications of the mobile
network. However, the optimal network size depends on the "incremental” (as
opposed to average) costs of network expansion, as clearly emerges from the formal
model by Kreps and Scheinkman which the Notifying Party refers to.”*® Therefore,
the Notifying Party's theoretical reasons for which network costs should be relevant
for pricing decisions if anything suggest that incremental network costs, as opposed
to average costs, would be relevant for pricing decisions. This seems in line with the
Notifying Party's view that the [...]*.”*"

Furthermore, the Commission disagrees with the Notifying Party's claims that firstly,
the annual OPEX and CAPEX costs are a good measure for measuring incremental
network costs and secondly, that the percentage cost savings due to the merger
represent a plausible approximation of the percentage cost savings for incremental
costs. The first claim would mean that incremental costs could be reasonably well
approximated by average costs. This would appear to contradict the Notifying Party's
claim that the cost structure exhibits strong economies of scale. In other words, if the
merger yields (average) network cost savings per subscriber because the subscribers
of both Parties can be hosted more efficiently by a single large network, this
indicates that the incremental costs of a single MNO would also be below the
average network cost per subscriber. This observation would also be correct if
investrrlggt costs were to increase in the future, for example due to an upcoming 4G
rollout.

As regards the second claim referred to in recital (1075) that savings of annual
OPEX and CAPEX due to the merger appear to be a plausible approximation of the
percentage cost savings that occur on future expansions, the Commission considers
that such an approximation would lead to misleading results, mainly for the
following two reasons:

(@) It appears that each MNO has to bear significant (network) fixed cost elements
in order to offer competitive mobile telecommunication products. For example,
the CAPEX and OPEX of running a minimum number of sites to offer an
acceptable geographic coverage and the associated transport network seem to
be fixed cost elements. If some of the relevant fixed cost elements of one of the
merging party were to be saved through the merger, the average costs of the
merged entity will decrease but the resulting reduction in fixed costs would per
se not affect incremental costs.

(b) Focusing on the percentage savings of costs does not take sufficiently into
account any differences in the total capacity of both merging networks and the
planned network of the merged entity. Based on Telefdnica's internal financial
planning, the merged network will have [...]* fewer 2G, 3G and 4G network
elements than the two stand-alone networks at a given point in time (see
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Kreps, D. M., J. A. Scheinkman (1983) “Quantity Precommitment and Bertrand Competition Yield
Cournot Outcomes.” The Bell Journal of Economics 14 (2) 326-337, Document 1D 4399.

[...]*reply to question 47b, Document ID 1084.

See Reply to the Statement of Objections, Doc ID 2251 paragraph 732.
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recital (980)). Therefore, simply comparing the cost differences does not give
sufficient weight to the fact that there are significant differences in the resulting
network capacity, which affects network quality and according to the Notifying
Party's own argument may induce the merged entity to compete less
aggressively.’

At the Commission's request, the Notifying Party submitted incremental cost
estimates, in particular for 2016, both for the stand-alone scenario as well as for the
post-transaction scenario on 4 February 2014, and following a later request from the
Commission further submitted information on 25 April 2014. However, the estimates
submitted by the Notifying Party suffer from serious shortcomings as further
explained in recitals (1078) to (1090). As a result, the Commission considers that the
Notifying Party has not adequately explained how its estimates for the 2G/3G layer
have been calculated.

As regards the Notifying Party's 4G incremental cost estimates to host an additional
one million subscribers, the Commission identified several methodological
shortcomings.

For example, in its submission on incremental costs, the Notifying Party assumes
that in addition to the current coverage, Telefonica would require [...]* additional
LTE sites, since an acceptable LTE coverage of at least 50% outdoor pogp is required
in order to be able to attract one million additional customers.””* However,
Telefonica submits that its LTE network would already cover [...]* of its customers
[...]*.795 Moreover, adding the costs of [...]* LTE sites that are not required to
maintain the current network quality (but rather to increase it) runs counter to the
concept of incremental costs (see also recital (1093)) and inflates the incremental
cost estimates. In contrast, only the costs of sites that are needed to provide
additional capacity that may be required to avoid a degradation of quality should be
included in the incremental cost estimates.

In addition, the Notifying Party did not use any capacity model (such as the one
discussed in recitals (968) et seq.) to calculate how many additional LTEsites would
be needed if 2600 MHz spectrum [...]* times more LTE capacity sites would be
needed compared to a scenario where 1800 MHz spectrum would be used for
additional capacity. However, the Notifying Party has not justified its assumption as
to why [...]* times more 2600 MHz sites would be needed. Given that the capacity
sites are intended to provide additional capacity and not additional coverage (where
such a factor would reflect the inferior propagation characteristics of the spectrum
bands), applying such a factor does not appear to be justified.

Furthermore, when estimating the number of incremental sites, the Notifying Party
has apparently assumed that the amount of LTE traffic at the RAN level would be
[...]* as high as the "total LTE traffic" without providing sufficient justification for
this assumption.”®

For these reasons, the Commission considers that the number of incremental 4G sites
which according to the Notifying Party would be needed to host additional
subscribers is not reliable.
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See Annex A to Form CO, p. 103.

See file "[...]*", as submitted as part of Telefonica's reply to RFI 15 of 17. April 2014, Document 1D
3337.

Reply to Q 14 of RFI 5 0of 19.11.2013, Table 10, Document 1D 1975.

Files "[...]* Document IDs 3334 and 3336.

238

EN



EN

(1083)

(1084)

(1085)

(1086)

(1087)

(1088)

The Commission further notes that the Notifying Party's 2G/3G incremental cost
estimates are fundamentally flawed and therefore have to be rejected. The Notifying
Party estimated the amount of additional required 2G/3G eguipment to host
incremental subscribers based on Telefonica's business plan. [...]*."%" [...]*

The Commission considers that the planned 2G/3G capacity expansions in the
considered stand-alone business plan are linked to a large extent to an increase in the
expected mobile data traffic per subscriber (which may result from upgrading the
handset to 3G or LTE) as opposed to an increased number of subscribers. In the
incremental cost estimates, network costs incurred in order to accommodate
additional usage from existing subscribers should be excluded. Therefore, simply
estimating the amount of additional 2G/3G RAN equipment based on the foreseen
expansions in the business-plan that are based on an increased data usage per
subscriber, tends to yield inflated estimates of incremental costs even if it is adjusted
to take account of the number of additional subscribers. The Commission has,
therefore, pointed out this problem to the Notifying Party and requested corrected
estimates.

The Notifying Party, however, replied to the Commission's requests for clarification
by explaining that its estimates for incremental costs do not need to be reconsidered
if a monthly mobile data usage of [...]* (as opposed to a higher mobile data usage) is
assumed. In this context, the Commission does not accept that the submitted
estimates based on an assumed monthly data usage of [...]* per subscriber would not
be affected by this shortcoming.”® According to the explanations provided by the
Notifying Party these estimates have also been calculated on the basis of the business
plan. These estimations therefore include network costs implied by increasing data
traffic of existing subscribers over time for the same reasons as set out in the recital
(1084). Therefore, these estimates contain the same shortcoming referred to in recital
(1083).

Despite the Commission's requests, the Notifying Party has neither submitted
supporting documents to explain how the RAN equipment incremental costs figures
mentioned in its business plan have been calculated, nor explained in detail how its
technical experts have estimated the additional 2G/3G RAN equipment necessary to
host an additional one million subscribers.” Despite the Commission's request to the
Notifying Party to corroborate its estimates relating to the additional 2G/3G RAN
equipment based on technical models, the Notifying Party has not submitted any
such analysis.

In addition, as the costs of the transport network are based on the number of
incremental 2G/3G/4G sites at the RAN level, also the incremental cost estimates for
the transport network are also inherently unreliable and therefore have to be rejected.

In relation to the core network, the Commission considers that the incremental cost
savings estimated by the Notifying Party are not sufficiently verified. Upon request,
the Notifying Party submitted incremental cost estimates at the level of the core
network both for the merger scenario and for the stand-alone scenario. According to
the Notifying Party, the proposed transaction will reduce the incremental costs
related to the core network by [...]* %due to the ability to leverage existing
capacities in a more efficient way and by a further [...]* % because of a significantly
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See file [...]*, Document ID 2349-22.
Reply of 24. April 2014 to Q 7 of RFI 15, Document 1D 3329.
Reply of 24. April 2014 to Q 7 of RFI 15, Document ID 3329.
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improved bargaining position vis-a-vis equipment vendors.®® In its Reply to the
Statement of Objection and in its reply of 25 April 2014 to the RFI No 15, the
Notifying Party submitted further explanations as to how the estimates were
calculated. The Commission rejects any claim related to the merged entity's alleged
improved bargaining position as the Notifying Party has not provided any
meaningful supporting document for this claim. As regards the alleged more efficient
use of assets, the Commission notes that the Notifying Party has for most cost
elements estimated the incremental costs by multiplying a cost per subscriber (based
on existing contracts) by the number of additional subscribers.*®® However, this
approach suggests that for those elements the incremental costs incurred by hosting
additional subscribers are similar to the average costs per subscriber. This, in turn,
suggests that substantial scale economies and thus incremental cost savings for those
elements are entirely implausible. As regards certain components that are not priced
on a per subscriber basis (such as costs for Media Gateways, Mobile Switching
Centres, SGSN etc.) the Notifying Party has not properly shown to what extent
economies of scale could be realised, and instead simply submitted a number of
reasons as to why these elements could be used more efficiently.®** Therefore, the
claim related to a more efficient use by the merged entity of exististing capacity is
not supported by sufficient evidence.

Finally, the Commission considers that additional information provided by the
Notifying Party in relation to transport network costs that may not constitute
incremental costs but have been included in the Notifying Party’s estimates of
incremental network costs is insufficient and not suited to address the shortcomings
set out in the preceding paragraphs.®® The Notifying Party has not provided any
information as to how it calculated the estimates submitted by it concerning possible
non-incremental transport network costs. Therefore, the Commission is not in a
position to scrutinise these estimates. In any event, given that, as set out in
recitals (1078) to (1087), the Commission considers that the Notifying Party has
considered costs at the RAN level that are not incremental, the total network
incremental cost estimates remain inflated even if possible corrections of the
incremental costs estimates of the transport network were taken into account.

For these reasons, the Commission concludes that, while it appears plausible that the
incremental costs in the merger scenario are below those in the stand-alone scenario
(due to savings in particular at the RAN level), the Notifying Party has failed to
provide the required information to properly identify the level of any incremental
cost savings. All the necessary information is in the possession of the Parties and it is
for the Notifying Party to provide it in due time to demonstrate the claimed
efficiencies.?® Therefore, supply side efficiencies linked to incremental network cost
savings cannot be acknowledged.

e) Conclusions

As regards supply-side efficiencies, the Commission therefore rejects the Notifying
Party's claim that all network cost savings are eligible to be passed on to customers.
To the extent network cost (savings) wererelevant for pricing decisions, the

Reply to Q 25 of RFI 9 of 24. January 2014, Document ID 1581.

See file [...]* Document ID 2349-23.

Reply of 25 April 2014 to Question 9 of the RFI 15 to Telefénica, Document ID 3345.
Reply to the Statement of Objections, Document ID 2251 paragraph 735.

Horizontal Merger Guidelines, paragraph 87.
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Notifying Party has failed to submit reliable estimates of incremental cost savings as
a consequence of the proposed transaction.

Double Counting

Finally, the Commission notes that double-counting of efficiencies must be avoided
for the efficiencies to be taken into account in accordance with paragraphs 76 to 88
of the Horizontal Merger Guidelines. In particular, the Notifying Party claims that
the proposed transaction would bring about cost savings and claims that economies
of scale would result in a better network quality, from which customers would
potentially directly benefit. The quality increase would be partially due to higher
investments of the merged entity in network improvements (compared to each of the
networks in the absence of the proposed transaction).

To the extent that [...]* (see recital (1059)), accepting cost savings in particular on
investments and accepting the quality improvements brought by additional
investments could amount to double-counting the resulting efficiency effects. The
Notifying Party appears to argue that demand-side efficiencies should be interpreted
as efficiencies arising through better quality, (at given costs of provision) and supply-
side efficiencies should be interpreted as efficiencies arising through lower costs (for
a given quality level). Under this interpretation of demand- side and supply side
efficiencies, double-counting of efficiencies of the merger is avoided. However, the
Commission notes that, when quantifying demand- side efficiencies and supply- side
efficiencies, the Notifying Party appears to deviate from the definitions described in
this recital.

As regards demand-side efficiencies, the approach suggested by the Notifying Party
would require to take into account only quality improvements that are not generated
by additional investments (since the investment costs should remain unchanged),
compared to the stand alone scenario (such as potential immediate gains from
allowing subscribers to roam on each other's network). As regards supply-side
efficiencies, when calculating the (incremental) cost savings, the network quality and
capacity would have to be held constant. However, the approach currently suggested
by the Notifying Party appears to ignore the likely changes in the total network
capacity (and therefore quality) as described in recital (1076)(b). Therefore, the
approaches suggested by the Notifying Party to quantify efficiencies do not appear to
properly address the issue of double-counting.

In the Reply to the Statement of Objections, the Notifying Party argues that the
concern of a reduced capacity as a consequence of the proposed transaction is
unfounded as pointed out in the technical report contained in Annex Il to the Reply
to the SO.2% However, this argument is flawed since the cell load of the merged
entity increases as a consequence of the proposed transaction, thereby suggesting that
there is a capacity loss.

In this context, the Commission notes that the Notifying Party agrees that lower
rollout costs for the 4G and 2G/3G network, as specified in Sections 2.1.3 and 2.2.3
of Annex A to the Form CO, respectively, "are not additive, to neither the demand-

nor the supply side" 2%
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Reply to the Statement of Objections, Document ID 2251, paragraph 746.
Reply of 12 December 2013 to the RFI No 5, Document ID 1084, question 2; see also Reply to the
6(1)c Decision, p.155.
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Merger specificity

The Commission considers that network sharing agreements are relevant for the
assessment of the proposed transaction as they could constitute less anti-competitive
alternatives to achieve similar efficiencies. The fact that the Parties have entered into
the proposed transaction in itself does not exclude that network sharing is a realistic
and attainable alternative to the proposed transaction for achieving the claimed
efficiencies.®”’

[...1%%%® [...1*®% The Commission also found evidence in the Market Investigation
that network sharing agreements are widespread in markets for mobile
telecommunications services within the European Union and do not involve any
insurmountable obstacle®"®.

Accordingly, the Commission analyses in the following recitals whether a network
sharing agreement would constitute a reasonably practical alternative to the proposed
transaction leading to similar efficiencies with a less anti-competitive outcome.

Network Sharing Between the Parties

A. Network Sharing would permit the claimed efficiencies to be achieved

In the following recitals, the Commission explains why it considers that alternative
network sharing agreement between the Parties would lead to similar network
efficiencies as the proposed transaction.

(i) Supply-side efficiencies

The internal documents submitted by the Parties show that they have actively
considered, until very recently, different types of network sharing agreements [...]*.
As set out in recital (914) , these agreements include [...]*.

Among the various network sharing agreements [...]*. For example, Telefonica's
internal documents analyse under the code name [...]* a [...]* network sharing
agreement which would: [...]*¥. In such network sharing agreement, all network
assets, including the passive and active layers as well as the spectrum holdings would
be shared. In addition, dedicated network staff, calculated in terms of FTEs would be
shared in the newly create entity and related savings would also be likely to be
achieved.

A similar network sharing scenario, involving the consolidation of the [...]*%

recital (933)).

[...]*, in relation to 2G and 3G networks consolidation, the Notifying Party indicates
that savings are identical in an alternative network sharing scenario and in the merger
(see Table 43 set out in recital (929)on the Notifying Party's view of savings

(see
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The Commission notes that this view is shared by the German Monopolkommission. See the opinion of
the Monopolkommission "Stellungnahme der Monopolkommission zu COMP/M.7018 — Telefdnica/E-

Plus", Document ID 1685, p. 8.

See for instance [...]* of [...]*, Document ID 713-206, and presentation [...]* dated [...]*, Document
ID 1528-43.

Notifying Party's response to the Commission's RFI No 9 of 4 February 2014, Document ID 1581,

Table 2.

See replies to the Commission's RFI No 1 to MNOs outside of Germany of 20 January 2014, question
7.

Presentation [...]* dated [...]*[...]*Document ID 1596-114, p. 14.

Response to the Commission's RFI dated 19 November 2013, Document ID 1084, question 29.

242

EN



EN

(1105)

(1106)

(1107)

(1108)

(1109)

stemming from a network sharing agreement). 2G and 3G are established networks
which have been already deployed by Telefonica and E-Plus. [...]*.

The 2G and 3G network cost savings (derived either from the merger or from the
NetCo), according to the Notifying Party, account for around [40-60]% of all
network supply side efficiencies arising from the proposed transaction, that is to say:
[...]*. The total costs savings for the 2G and 3G network in case of a network
sharing including FTE ( and assuming that these savings would be equally split
between 2G/3G and 4G networks) would be EUR [...]*. 813,

In relation to 4G networks, given that this network has not yet been fully deployed
by any of the Parties, potential savings stemming from a network sharing agreement
or a merger would encompass not only OPEX, but also CAPEX. The total network
savings related to 4G networks, as illustrated in Table 43 set out in recital (929),
amount to at least EUR [...]*.

However, as the Commission explained in recital (1060), the only savings that would
be relevant for assessing the efficiency claims are those related to incremental costs
savings. In this respect, the Commission notes that, as explained in recitals (1078) et
seq, it does not agree with the estimation of incremental costs savings presented by
the Parties. However, the Commission notes that even if such estimates were to be
considered reliable (quod non), Table 44 clearly shows that a most (around [...]* %)
of the incremental costs savings arising from the proposed transaction would be
achieved also by a network sharing agreement encompassing all technologies.

[...]*. Through a roaming agreement, Telefonica would give access to E-Plus'
customers to its LTE sites using the 800 MHz band. This would complement E-Plus'
4G network in terms of coverage and capacity, thus enabling E-Plus' customers who
are not covered by E-Plus' network to automatically switch to Telefénica's network.
[...]*. On that basis, the Notifying Party concludes that such a solution would not
give rise to similar savings as the proposed transaction. The Commission considers
that the savings that could be achieved by a roaming agreement would be significant
at least for one of the Parties (E-Plus), whilst the other Party (Telefonica) would
profit from the roaming fees. In addition, if the roaming agreement were also to
include the possibility for Telefonica's customers to benefit from an access to E-Plus’
4G network based on 1800 MHz band for additional capacity, the resulting savings
would be significant. [...]*34 [...]*%"°

(ii) Demand-side efficiencies

With respect to demand-side efficiencies, a 2G/3G/4G spectrum sharing agreement
would have most probably led to a network quality largely equivalent to that of the
merged entity's network. This is due to two main reasons: (a) the shared network
would have benefited from the spectrum holdings of both Telefénica and E-Plus and
(b) the shared network would have benefited from the consolidation of existing
mobile sites of both Parties leading to potential benefits in terms of capacity and
coverage. Accordingly, the network sharing partners are likely to benefit from
equivalent quality increases to those described in the Form CO such asadditional
capacity in urban areas, additional coverage in rural areas.
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See Notifying Party's response to the Commission's RFI No 9 of 4 February 2014, Document 1D 1581,
table 29, [...]*

For example: Presentation [...]* dated [...]*, Document ID 991-15596, slide 5.

Notifying Party's response to the Commission's RFI No 5 of 12 December 2013, Document ID 1084, p.
72.
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This is confirmed by the Notifying Party's submission, whereby in the Full NetCo
scenario a similar 2G/3G network as planned in the proposed transaction would be
built.?*® As regards 4G, in the Full NetCo scenario [...]* additional LTE [...]* sites
would be built compared to the number of sites that would be built following the
completion of the proposed transaction. [...]**'". In Telefénica's internal presentation
of July 2013 "A leading Digital Telco"®®, the combined network is considered to
lead to the "Best network quality with the roll-out of one common LTE network
[...]*

In this respect, the Commission notes that, according to the data provided by the
Notifying Party, in particular in the FullNetCo scenario (see table (45, 46 47 and 48)
set out in recital (933)), to a large extent the same demand side efficiencies in terms
of coverage could be achieved as would be brought by the proposed transaction. As
regards the limited verified quality improvements in terms of possible 4G speed
increases, which are in any event not quantifiable (see recitals ((962) to (976), the
Commission notes that the Parties did not provide sufficient evidence enabling the
Commission to conclude that these limited improvements could only be achieved by
the proposed transaction and not by a network sharing agreement or other alternative
solutions.

In a 4G roaming scenario, possibly including access for E-Plus to Telefénica 800
MHz bands and access to Telefonica on the 1800 MHz bands currently belonging to
E-Plus, it seems likely that the level of efficiencies that could be achieved is similar
to those that could be achieved by the proposed transaction.

B. Network sharing is a realistic and reasonably practical alternative to the proposed
transaction

The Commission considers that a 2G/3G/4G network sharing between the Parties
constitute a realistic and reasonably practicable alternative to the proposed
transaction within the meaning of paragraph 81 of the Horizontal Merger Guidelines.
The Notifying Party reiterated in its Reply to the Statement of Objections that any
consideration about the merger specificity must be in line with the general principle
concerning the counterfactual of the case as set out in paragraph 9 of the Horizontal
Merger Guidelines®®. The Notifying Party concludes from the above that, given that
the Commission considered in the Statement of Objections, that in the absence of the
proposed transaction, each of the Parties would remain a MNO with independent 2G,
3G and 4G networks, it implicitly considered that the network sharing agreement was
not a realistic and reasonably practical alternative to the merger.

In this respect, the Commission notes that the fact that one or more types of network
sharing agreement are likely to constitute a realistic and reasonably practicable
alternative to a given transaction, does not mean that these agreements are
necessarily to be viewed as the situation that would have likely prevailed in the
absence of the merger, when assessing the likely anti-competitive effects of the
proposed transaction.

The wording of footnote 108 of the Horizontal Merger Guidelines merely requires
that the alternative solutions considered to assess the merger specificity of the

Notifying Party's response to Commission's RFI No 5 of 12 December 2013, Document 1D 1084,
question 25.

Presentation [...]*, Document ID 258-6956, slide 9.

Presentation [...]*dated [...]*Document ID 990-8626, p. 10.

Footnote 108 Horizontal Merger Guidelines.
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efficiency claims are consistent with the circumstances considered likely to prevail in
the absence of the merger, but does not require that these alternatives solutions
correspond to the same circumstances that would have likely prevailed in the absence
of the merger. Paragraph 85 of the Horizontal Merger Guidelines further specifies
that the Commission only considers alternatives that are reasonably practical in the
business situation faced by the merging parties having regard to established business
practices in the industry concerned.

Network sharing agreements constitute, common business practice in the
telecommunications industry and have been implemented successfully in a number
of Member States. The fact that each of the Parties has devoted financial and human
resources to analyse different options of network sharing agreements [...]* and that
the Commission found evidence that Telefénica was [...]* show that these
agreements are reasonably practical also taking into consideration the business
situation faced by the Parties.

(i) Network sharing adds value to the participating MNOs

Telefonica considers that if it had entered into a 2G/3G/4G network sharing
agreement with E-Plus it would have lost a strategic differentiator from E-Plus and
would have suffered from a commercial downside. The commercial downside for
Telefénica would have allegedly been of the order of magnitude of EUR 1.4 billion
according to the Notifying Party®®, according to Telefénica's calculation of 2012. In
its reply to the Commission's RFI dated 24 January 2014, the Notifying Party further
explained that an updated evaluation of such commercial downside would lead to
higher estimations [...] than it was estimated in [...]*). This would be due to a
number of factors such as (a) the faster rate of increase in data usage; (b) the recently
announced more significant roll out plans by Vodafone and Deutsche Telekom and
(c) an increasing gap between the Parties' network roll out and commercial strategies
and (d) the difficulties arising from the fact they use different suppliers.®*

In addition, in the context of the same submission referred to in recital (1117), the
Notifying Party claimed that the conclusion of a network sharing agreement with E-
Plus would need to be assessed taking into account the high execution risks linked to
the fact that the network sharing cooperation would be very difficult to undo and to
the risks linked to the [...]* financial reliability of E-Plus/KPN as a partner. The
latter risks have not been quantified by the Notifying Party.

The Commission first notes that, as shown in Table 43 set out in recital (933), the
Parties expect that the discussed forms of network sharing, in particular the Full
NetCo variant, will achieve significant savings of up to EUR [...]* in total during the
period from 2014 to 2020 (or EUR [...]* according to the Parties previous
calculations). As a result, the Parties could achieve, through a network sharing
agreement covering all technologies, at least [70-80]% of the total costs savings that
would be achieved by the proposed transaction.

Internal documents of E-Plus indicate that network sharing options were expected to
have a significant value on top of the network savings. According to E-Plus’
estimates of May 2013, the total joint deal value of a network joint venture between
E-Plus and Telefénica across all technologies would be roughly EUR 3.3 billion. Of
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Annex 2 to answer to Q10 of RFI 9, Document ID 1583.

Reply to the Commission RFI n. 9 Annex 2, Document ID 1583.
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this total value, around Euro [...]* would derive from network savings. In particular,
according to E-Plus' internal documents®” and the documents submitted by the
Notifying Party in its reply to the Commission's RFI,%?* a network sharing agreement
limited to 2G and 3G would lead to savings of EUR [...]*824. An extension to 4G
communications would lead to total savings of EUR [...]***. In addition, roughly
EUR [...]* would be due to an assumed better market positioning of E-Plus and
Telefonica and EUR [...]* would be due to expected savings in upcoming spectrum
auctions.?®

As regards the breakdown of the positive value that each of the Parties could derive
from a possible network sharing, E-Plus estimated that, through a network sharing
agreement with Telefénica covering all technologies, it could achieve: (a) network
costs savings derived from the limitation of its roll out obligation [...]*; (b) auction
savings in the next auction [...]*; (c) top-line effect [...]*. E-Plus estimated that
Telefénica would achieve: (a) network costs savings [...]*; (b) top-line effect [...]*;
(c) savings for the upcoming 900/1800 auctions and for the new digital dividend
auctions [...]*827.

In addition, there are further positive effects that are usually taken into account when
MNOs decide on whether to enter network sharing agreements. The Notifying Party
—at least initially- considered that a full NetCo would enable Telefdnica to earn an
additional amount of around EUR [...]* leveraging additional [...]* opportunities as
well as [...]*%%. In further submissions, the Notifying Party clarified that such
opportunities would not materialise in the NetCo scenario but did not explain the
reasons of this statement.

The Commission therefore notes that there seems to be a high value accruing to both
MNOs from the Full NetCo network sharing. This is evident, at least, according to E-
Plus' evaluations. The internal documents of Telefonica discussed below
predominantly focus on the value to Telefdnica, assuming certain payments from E-
Plus to Telefénica. These documents therefore do not capture the significant value E-
Plus would derive from network sharing. However, the Commission considers that
the joint value created for both sharing partners is relevant to assess the likelihood
that network sharing would occur in the absence of the proposed transaction.

The Notifying Party contests that E-Plus' estimations should be considered indicative
of the Parties' concrete incentives and abilities to enter into a network sharing
agreement.

The Notifying Party submits that the significant commercial downside that
Telefénica would incur by entering the network sharing agreement with E-Plus
would outweigh any savings that could be achieved through this agreement.
Telefdnica explained that as a result of the network sharing agreement, E-Plus would
get access to better 4G services and enter the 4G market earlier than on a standalone
scenario. This would have translated into [...]* market shares losses from Telefdnica

Presentation [...]¥*Document ID 258-6956.
Annex 1 of the Notifying Party's response to the Commission's RFI No 9 of 4 February 2014,

Document ID 1582.
[...]%

Presentation [...]*Document ID 258-6956, slide 13.

See document "Annex 1 to Q10, RFI No 9", Document ID 1582, p. 2.

Presentation [...]*dated [...]*Document ID 1528-43, slide 7.

Notifying Party's response to Commission's RFI No 5 of 12 December 2013, Document ID 1084,
question 29.
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to E-Plus. In addition, the Parties' different network roll out strategies would have
caused significant delays in the joint LTE roll out compared to Telefonica's
standalone scenario. The loss of market shares and the delays in the roll out plans
would lead, according to Telefonica, to a commercial downside of EUR [...]* NPV
over ten years, which would result into a total negative NPV of the network sharing
agreement of EUR [...]* over ten years. Telefonica further estimated that, due to the
reasons mentioned in recital (1117), the downside estimates of 2012 should be
updated and increased by 20 to 30%, which would further reduce the value of the
network sharing options.

In the Statement of Objections the Commission underlined that Telefénica's
calculation of the commercial downside of the network sharing agreement relied on
the assumption that, in the absence of network sharing between the Parties, E-Plus
would exert only limited competitive pressure in particular as regards 4G services.
However, as the Commission set out in its Statement of Objections, in view of the
developments described above in recital (386) et seq. and the commercial launch of
4G by E-Plus in March 2014, this assumption appears not to be accurate.

In its Reply to the Statement of Objections, the Notifying Party explained that
Telefonica's calculations of its commercial downside did take into account E-Plus
announcement that it would try to roll out LTE only based on 1800MHz and in urban
areas. The Notifying Party also explained that compared to the current status of LTE
roll out by E-Plus, Telefonica's estimates of December 2012 would have
overestimated E-Plus ability to offer 4G services.

However, the Notifying Party also explained that in its view what matters is not E-
Plus' ability to offer 4G services, but rather its ability to offer 4G services based on
the 800 MHz band. This is because the Notifying Party considers that access to 800
MHz band is a key differentiator as it allows the development of a significantly
better LTE network characterised by higher quality and larger coverage (compared to
a LTE network based on 1800MHz). As a result, Telefonica submits to have assessed
its market shares developments and, more generally, the value of its network sharing
agreements against two scenarios: (i) the possibility of E-Plus having access to LTE
800 (due to the network sharing) and (ii) the possibility of E-Plus not having access
to 800 MHz for the roll out of LTE (E-Plus stand-alone scenario).

In this regard, the Commission, notes, first that a 4G offer built exclusively on 1800
MHz, even if potentially of an inferior quality in comparison to a 4G offer based on
the combination of 800 MHz and 1800 MHz spectrum, can still be very attractive
and therefore exercise a significant competitive pressure on the market. This is in
line with the views expressed in Telefonica's strategic plan of [...]* that confirms
that E-Plus is going to exert a [...]* pressure on LTE prices as of the end of 2014:
[...1*". In addition, another document points out that [...]*%*°. These documents
show that Telefénica considered E-Plus' 4G offers, even in a standalone scenario and
irrespective of E-Plus having access to 800 MHz bands spectrum, as attractive,
credible and as a threat to its commercial strategy and market position even in the
absence of the network sharing agreement.

Secondly, the Commission notes that, even assuming that Telefénica would have
suffered a more significant commercial downside should E-Plus be enabled to access
800 MHz, the conclusion of a network sharing with Telefonica did not constitute the
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Presentation [...]*dated [...]*Doc ID 991-11204.
Presentation dated [...]*Doc ID 991-15959.
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only way for E-Plus to access 800 MHz band and to offer LTE on this band. E-Plus
could have gained such access and strengthened its 4G services by signing a network
sharing agreement with Vodafone or Deutsche Telekom.®*' In particular, in the
absence of the merger, considering that Vodafone holds as much spectrum as
Telefénica in the 800MHz bands and it has a more limited spectrum holding than
Telefdnica in the 1800MHz band, it seems that VVodafone would have had a strategic
interest, at least equal to Telefdnica's interest, in combining E-Plus' 1800 MHz

spectrum holdings with its 800 MHz band in particular for use for 4G. [...]* 832
L]

If E-Plus had signed this network sharing agreement with [...]*, Telefénica would
have suffered two major disadvantages: (a) it would have received no financial
compensation from E-Plus and (b) would have still been exposed to E-Plus'
competition on LTE offers and prices. This scenario has been identified by

Telefonica in its internal analysis: [...]*.2** This document seems to indicate that, if

faced with the risk of E-Plus concluding an agreement with VVodafone or Deutsche
Telekom, Telefénica would be likely to enter into a network sharing agreement with
E-Plus.

In its Reply to the Statement of Objections, the Notifying Party reiterates that such
possibilities appear remote and unlikely given that (a) E-Plus acknowledges in its
internal documents to have received a negative feedback [...]* on a possible network
sharing option®* and because (b) [...]* stated that it sees no reason to enter radio
access network (RAN) sharing because network quality is a key differentiator.

In this respect, the Commission notes, first, that in the absence of the proposed
transaction and the access to E-Plus internal documents that Telefonica was granted
in this context, Telefonica would not have been in a position to know about [...]*, it
would have had no reason to exclude the feasibility of a network sharing agreement
between these players. Telefdnica's internal documents rather show that Telefonica
considered such a possibility as likely. [.. .]*.836

In addition, as regards [...]*, the Commission notes that [...]* statement in response
to the Commission Request for Information is a general statement [...]*. In addition,
Telefénica's internal documents reveal a completely different perception [...]%

Against this background, the Commission considers that the risks of E-Plus gaining
access to 800 MHz by signing an alternative network sharing agreement are not
properly reflected in Telefonica's calculations of the commercial impact of a
network-sharing agreement with E-Plus and should, if anything, increase the value of
this network-sharing agreement for Telefénica and, thus, its incentives to conclude it.

Whereas Telefénica submits that there is a large negative impact on its business, E-
Plus estimated that the joint positive commercial value of E-Plus and Telefonica
together would be around EUR .. .]*.838
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Presentation [...]*dated [...]*Document ID 1528-43, slide 6. See also, [...]*", Document ID 259-3530.
[...]* internal document [...]*, Document ID 258-6956.

E-mail from [...]* to [...]* dated [...]*Document ID 1528-54.

Presentation [...]*dated [...]*Document ID 991-15596, slide 5.

Presentation dated [...]*Document ID 1528-43, slide 6.

Presentation [...]*, dated [...]*Document ID 991-15596.

[...]* dated [...]*Document ID 991-15900.

See document "Annex 1 to Q10, RFI No 9", Document ID 1582, p. 2.
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In general, the Commission notes that, for an alternative solution to be considered
reasonably practical, it is sufficient that it brings positive added value to the Parties,
taking into account the business case faced by each of them. The Commission does
not consider relevant how such value is distributed between the Parties, following the
commercial negotiations between them nor if the Parties could have achieved higher
values through other options. In particular, the Commission considers that the mere
fact that the Parties have opted for the proposed transaction instead of entering in a
network sharing agreement is not sufficient in itself not to consider network sharing
as a realistic and attainable alternative to the proposed transaction for achieving the
claimed efficiencies.

The Notifying Party also claims that E-Plus did not duly take into account in its
estimation of the value of the network sharing agreement the downsides related to (a)
regulatory high risks and (b) the higher transaction and implementation costs related
to the need to agree on a common network andrequiring each of the Parties to modify
its internal network roll out plans and strategy®*°. In relation to this claim, the
Commission notes that none of these risks has been quantified by Telefonica or E-
Plus in the documents provided by the Commission by the Notifying Party or in the
internal estimates contained in the Parties' internal documents reviewed by the
Commission. [...]***.

As regards the other risks pointed out by Telefdnica, the Commission considers that
execution risks exists in any network sharing cooperation and that other players in
other countries have found means to control or mitigate such risk by the contractual
conditions negotiated prior to the conclusion of the agreements. As regards the risks
related to E-Plus not being financially sound, the Commission has already explained
in recitals (411) to (423) why it does not share the Notifying Party's view on E-Plus’
and KPN's alleged financial problems.

Finally, the Commission notes that the Parties negotiated a network sharing
agreement for long time and dedicated significant financial and human resources to
these projects. Negotiations were still on-going until very recently and were only
interrupted shortly before the proposed transaction was announced. The Commission
found evidence of these discussions in E-Plus internal documents dated June 2013%,
while Telefénica's most recent internal documents analysing the different network
sharing options are dated December 2013.2** The Commission interprets in particular
the fact that the Notifying Party was still analysing in December 2013 (following the
announcement of the proposed transaction) possible network sharing options as
confirmation that the failure of the previous discussions does not have an impact on
the feasibility of network sharing.

The Notifying Party contests the Commission's findings in the Statement of
Objections that Telefonica's evaluation of the value created by a network sharing
agreement with E-Plus appears to be influenced or rather based on the need to
weaken E-Plus in view of a future merger. Telefonica considers that there is no
evidence in its internal documents supporting such findings and that, [...]*the talks
about the proposed transaction did not start until a few weeks before signing the
relevant contracts.

839

841
842

Annex 2 to the Reply to the Commission RFI n. 9, Document 1D 1583.
Presentation [...]*dated [...]*Document ID 259-2400.

Presentation [...]*dated [...]*Doc ID 258-5940.

Presentation dated [...]* , Doc ID 991-15439.
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As regards the latter argument, the Commission notes that the internal and joint
discussions about different possibilities of mergers and network sharing proceeded in
parallel or in alternation [...]*. As a consequence, and as shown by both Parties'
internal documents, the advantages and disadvantages of the different types of
network sharing agreements have always been assessed by each of the Parties in
relation to the their impact on the attractiveness and the feasibility of a merger. In
this context, the following quote taken from Telefonica's internal documents shows
Telefénica's interest in denying access to E-Plus in view of a future merger: [...]***

[L..]%.

The Notifying Party explained in its Reply to the Statement of Objections that the
document referred to in the preceding recital should be interpreted as showing that,
[...]*. However the Commission notes that other internal documents show that the
consolidation was clearly seen as an alternative to network sharing and that such a
possibility did play a significant role in preventing network sharing options®**. In this
context, the Commission notes that another internal document explicitly states that
Telefonica's objective was |.. .]*845 [...]T*

E-Plus, on the other hand, in its internal documents expressly evaluates the
advantages of concluding a deal [...]* against the impact that such a deal would have

on possible future consolidation with Telefénica®®.

Overall, for the reasons set out in recitals (1117) to (1144), the Commission
concludes that there appears to be a significant positive value to both Telefonica and
E-Plus from engaging in network sharing, in particular when engaging in a network
sharing agreement covering 2G/3G/4G technologies. This, in turn, indicates that, in
the absence of the proposed transaction, the Parties, in light of their business
situation, had a concrete interest in concluding network sharing agreement(s), which
should therefore be considered a realistic alternative to the proposed transaction.

(ii) Spectrum asymmetry is not an obstacle to a network sharing agreement

As regards a 4G spectrum sharing agreement, the Notifying Party notes that any such
agreement would have led to an asymmetric situation, in which Telefénica would
have granted access to the 800 MHz band, that has, according to the Notifying Party,
a higher value than E-Plus' spectrum holdings.

In its internal documents, Telefénica considered that it could have asked E-Plus to
pay a consideration of around EUR [...]* million to enter into this agreement. This
amount is calculated taking into account [...]*

According to the Notifying Party, E-Plus would have not been willing to pay such
consideration because it had a different view on the value of Telefonica's spectrum
holding. As explained by the documents submitted by the Notifying Party in
response to the Commission's RFI, E-Plus based its evaluation on different
parameters from those considered by Telefonica and, [...]*847 [...]*. According to
the Notifying Party, such different views and the difficulty to agree on a
consideration prevented the Parties from entering into a network sharing agreement

Presentation [...]* dated [...]*, Doc ID 991-15670, [...]*.

Presentation [...]*dated [...]*Document ID 713-206).

Presentation [...]* dated [...]*, Doc ID 991-15670, [...]*.

See Presentation [...]*dated [...]*Document ID 258-5940.
See Reply to the Commission's RFI dated 24 January 2014.
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and render therefore such agreement not reasonably practical in the business case
faced by the Parties.

However, as explained in recitals (1117) to (1144) , the Commission considers that
the network sharing agreement had a positive value for both the Parties and that the
fact that the Parties did not agree on an adequate consideration does not imply that
network sharing is not a realistic alternative. Once the Parties would have agreed
that a network sharing agreement would be jointly profitable, there is no reason why
reaching an agreement on a consideration would have been not feasible.?*®

As regards the Notifying Party's claim that an asymmetric spectrum holding renders
it significantly more difficult if not impossible to agree on the terms and conditions
of entering into a network sharing agreement, the Commission notes that, while the
respondents to the Market Investigation seem to attach different degrees of
importance to the "spectrum symmetry" factor in relation to the different types of
network sharing agreement, none of the respondents considers spectrum symmetry as
indispensable for the conclusion of a network sharing agreement.®*

In addition, empirical evidence clearly shows that such agreements are possible even
when the MNOs hold asymmetric spectrum. An example is for instance the network
sharing agreement existing between Tele2 and TeliaSonera in Sweden. This
agreement was constituted by the two companies following TeliaSonera's failure to
acquire the 2100 MHz spectrum in the beauty contest organised by the Swedish
regulator ("PTS") in 2000. Tele2 contributed [...]* into a common joint venture
(Sulab) [...]*. This case is similar to the proposed transaction, given that whilst one
partner held spectrum in a band crucial for the launch of UMTS services, the other
one did not have any spectrum in this band. However, the companies found terms
and conditions that were acceptable to each of them and entered in a network sharing
agreement.

The Notifying Party in its Reply to the Statement of Objections quoted [...]* reply to
the Commission questionnaire to support its claim that "a bargaining solution is
highly unlikely in case of an asymmetric spectrum allocation"®>°.

The Commission notes that, in its reply to the Commission questionnaire [...]* stated
that:

"[...]* has never failed a network sharing negotiations however believes that
the following example could be a reason for a failure:

In case there is a large imbalance of the value of assets (network assets) each
operator is to move into the joint venture, a difficult situation arises. The
operator that provides more assets than the other to the joint venture will
experience a market share loss —this will potentially result in a speedy build out
process for the competing operator. The gap between what the operator that has
provided more assets (network assets) wants as financial compensation and
what the operator which provides less assets to the joint venture wants to pay,
can be hard to agree on and could likely become a reason for failed
negotiations. "&*

See also recital (1154) below.

Commission questionnaire to MNOs active outside Germany, question 10.

Reply to the Statement of Objections, paragraph 787.

[...T* Reply to the Commission Questionnaire to MNO outside Germany, dated 27 January 2014,
question 9, Document ID 1328.
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The Commission considers that the wording of this reply, and the fact that [...]* has
entered into a network sharing agreement with [...]*, despite the asymmetries in their
respective spectrum holdings, merely shows that it is more difficult to agree on the
terms, conditions and consideration of a network sharing agreement if the MNO have
asymmetries in their spectrum holdings or generally assets of different values, but do
not show that concluding a network sharing agreement is not reasonably practical.

Finally, on a more general note, the Notifying Party takes the view that the results of
the Market Investigation confirmed the importance of a symmetric spectrum
allocation for the conclusion of a network sharing agreement, given that most of the
respondents have rated the factor "willingness to make compensation payments" as
the most important or the second most important factor leading to the success of a
negotiation in the framework of a network sharing agreement. According to the
Notifying Party, the willingness to make compensation payments should be
considered as "directly related to the (potential) existence of spectrum asymmetries™.
Therefore, the respondents to the Market Investigation may, according to the
Notifying Party, be pointing to the willingness to make compensation payment as the
appropriate mechanism to correct possible spectrum asymmetries.

The Commission does not consider that the "willingness to make compensation
payments"” factor should be uniquely interpreted as a corrective mechanism for
spectrum asymmetries as it could relate more generally to the willingness of each
party to agree on the compensations for the contributions of any kind of assets by the
other party in the context of the network sharing agreement or more generally to the
willingness to agree on the terms of the agreement. Therefore, the Commission does
not consider that the fact that the respondents have rated this factor as very important
automatically and unequivocally confirms that a network sharing in the presence of
spectrum asymmetries is not reasonably practical. However, even if it were to be
considered that the feasibility of network sharing agreements in the presence of
network sharing agreements depend on the willingness to make compensation
payments, this does not mean that it is impossible for the parties, in a case where
both can derive a significant joint value from the conclusion of a network sharing
agreement, to make reciprocal concessions and agree on the final considerations.

Moreover, the Commission notes that each party's willingness to make such
compensation payments, its willingness to contribute the assets in question, as well
as more generally its negotiating position, depend on the options that are open to it.
In this Case, each of the Parties seems to have assessed the opportunity of concluding
a network sharing agreement against the background of the upcoming consolidation
between Telefénica and E-Plus. As pointed out, the internal documents show that for
each of the Parties the impact of the network sharing on a possible consolidation
always constituted an important factor to be taken into account when deciding
whether to enter into a network sharing agreement. In particular, as further set out in
recitals (1141), it appears that the Notifying Party after assessing the two alternatives
of network sharing and the merger, has considered the latter more profitable and has
decided to interrupt the negotiations on network sharing primarily in order to push
forward the proposed transaction.

(iii) Complexity and misaligned LTE roll-out plans are not an obstacle to network
sharing

The Notifying Party submits that the complexity of a network sharing agreement
would constitute an obstacle.

The Commission disagrees with this view for two reasons: (a) these alleged
complexities have been solved in a number of Member States, where there are

252

EN



EN

(1160)

(1161)
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(1163)

(1164)
(1165)

extensive network sharing agreements and (b) the Parties' internal documents show
that the level of complexity was manageable and that negotiations on network
sharing were rather advanced.

Based on available information, it appears that in thirteen Member States there are
passive network sharing agreements®? and in ten Member States there are active
network sharing agreements and spectrum sharing agreements or extensive roaming
sharing agreements.®*® In particular in Sweden, the joint venture Net4Mobility was
created between Telenor and Tele2 in order to operate a single 2G and 4G network
with spectrum sharing®*. This joint entity acquired 2 x 10 MHz spectrum in the 2011
spectrum auction for 800 MHz spectrum®®. In Denmark, a spectrum sharing
agreement, which cover all technologies®®, has been concluded between Telia
Denmark and Telenor.

The Notifying Party considers that the fact that network sharing agreements are a
common practice in the industry is not relevant to conclude that these agreements
would be reasonably practical in the business case faced by the Parties. In particular,
according to the Notifying Party, the different network strategies followed by E-Plus
and Telefénica would have caused particular problems in this Case in terms of
prioritisation of the regions for completing the roll out. In particular, the Notifying
Party considers that such difficulties could not be addressed by solutions similar to
the ones that VVodafone indicated in its reply to the Commission's questionnaire.

Vodafone, which is part of a number of network sharing agreements, including, in
particular, a nationwide active network sharing with Telefonica in the United
Kingdom, explained that in its experience, [...]*. Vodafone explained that in its
experience [...]*%".

The Commission considers that generally the prioritisation of the network roll out
can be set out in advance through contractual provisions setting adequate governance
mechanisms and decision making processes. In addition, it is the Commission's
understanding that the solutions indicated by Vodafone, are largely used in the
industry to address the problems related to different network roll out strategies.

P el

Similarly, another internal presentation quoted by the Commission in the Statement
of Objections and that was presumably prepared by both Parties in 2013 to set out
governance mechanisms for a NetCo, is not relevant,[...]*.**® The Commission
considers that, while this presentation clearly indicates that the Parties found ways of
addressing the alleged complexity of engaging in network sharing for 2G/ and 3G,
they also considered how to solve the issues related to differences in the 4G network
roll out should 4G not be included in the network roll out plan.

853

854
855
856

858
859

Belgium, Germany, Denmark, Spain, France, Ireland, Italy, the Netherlands, Poland, Portugal,
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Minutes of the meeting between the European Commission and Vodafone of the meeting held on 23

January 2014, Document ID 1680.

See presentation [...]*, Document ID 262-4729, [...]*.
See presentation[...]* dated [...]* Document ID 1528-57.
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In addition, the Commission considers that agreeing on a network roll out strategy
when a significant number of sites still have to be built might be, in some instances,
less problematic compared to the consolidation of existing networks. Through its
contacts with national regulators, the Commission verified that problems related to
the different network roll out strategies are very common in network sharing
agreements and are commonly addressed by leaving each of the parties the
possibility to extend coverage in areas (on their cost) in order to meet a specific
demand.

Similarly, as regards the Notifying Party's claim concerning the alleged problems
related to the use of different suppliers, the regulators confirmed that such problems
are very common in the industry and are normally dealt with by splitting the areas
covered by the network sharing agreements between its partners, which would each
be responsible for one area and would be able to use its own supplier in this area.

Accordingly, the Commission concludes that the complexities that may exist in
relation to the various network sharing agreements available to the Parties do not
undermine the fact that these network sharing agreements constitute a realistic and
reasonably practical alternative to the proposed transaction.

(iv) Requlatory barriers are not an obstacle to network sharing

The Notifying Party submits that a spectrum sharing agreement would not be feasible
because of alleged regulatory barriers due to the regulatory framework and
competition law. The Commission disagrees with this view. Article 9b(1) of the
Directive 2002/21/EC of The European Parliament and of the Council provides that
"Member States shall ensure that undertakings may transfer or lease to other
undertakings in accordance with conditions attached to the rights of use of radio
frequencies and in accordance with national procedures individual rights to use radio
frequencies”. Accordingly, the relevant regulation does not oppose in principle, the
sharing of spectrum holdings between MNOs. However, network sharing agreements
would likely be subject to an approval by the national regulatory authority.

The Commission notes that, under the German telecommunication regulation, the
BNetzA must approve in any event a merger between the Parties. Therefore the
Commission does not consider the network sharing approval procedure and
requirements as materially more complex to fulfil than the regulatory procedures and
requirements of the approval of the proposed transaction. Moreover, if the network
sharing agreement were to be limited to the active or passive elements of the radio
access network (but would not include the spectrum frequencies) sharing, BNetzA’s
approval, under certain conditions, may not even be required.

The Notifying Party, in its Reply to the Statement of Objections, considers that the
fact that the regulatory procedures are equally complex in the case of a merger as in
the case of a network sharing agreement, and that they have decided to carry out such
regulatory procedures in the context of the proposed transaction, is not relevant to
conclude that network sharing agreements are reasonably practical. In this respect,
the Notifying Party explains that whilst the "regulatory efforts™ might be considered
justified in the case of a merger due to the larger efficiencies achievable, they could
not be considered adequate for a network sharing agreement due to the lower
efficiencies achievable.

The Commission considers, first, that the merger specificity test requires that the
alternatives to the merger are reasonably practical, taking into account the business
case faced by the parties and the industry practice. The fact that the Notifying Party
has decided to initiate such proceedings (in the context of the proposed transaction)
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shows in concrete terms that the complexity of the regulatory procedure is
manageable. The test does not require the Commission to assess whether the
alternative solutions are more or less reasonably practical than the merger, taking
into account the higher profitability of the merger, nor to compare the Parties'
incentives to execute the alternative solutions, provided that such solutions would
provide a value to the merging parties, as they do in this C ase (see recital (1146) to
(1157)) with the incentives of the Parties to execute the merger. The Commission
reiterates that the fact that the Parties have chosen the most profitable option does not
automatically render the other options that were examined by the same Parties to
achieve synergies as unrealistic.

The same reasoning applies to the possible complexities and delays related to a
procedure under the applicable competition rules. The Commission notes that should
the network sharing agreement be constituted through a joint venture, such joint
venture may have to be notified either to the European Commission, under the
merger Regulation, or, under national law, to the Bundeskartellamt. The level of
complexity of these procedures would be similar to the one that the Commission is
carrying out in the present case. Alternatively, if the agreement were not to be
construed as a joint venture, it may even not require any notification.

As regards the Notifying Party's argument that merger proceedings, under
competition law, provide ex-ante comfort to the Parties, the Commission notes that if
the Parties had implemented their network sharing agreement through a joint venture
(which seemed to have been their preferred governance structure according to their
internal documents), they would also have benefited from ex-ante legal certainty
given that such a joint venture would have been notified to the European
Commission (if full-function) or to the Bundeskartellamt, under German competition
law (if not full-function®®). If the Parties had not decided to implement a joint
venture, any such network sharing agreements would have required an assessment of
the likely anti-competitive and pro-competitive effects, under Article 101 of the
Treaty on the Functioning of the European Union, taking account of the economic
context in which the parties operated, the products and services covered by the
agreement and the structure of the market concerned and the actual conditions in
which it functioned.

Finally, in its Reply to the Statement of Objections, the Notifying Party submits that
a major regulatory complexity that arises in the case of a network sharing and does
not arise in the context of a merger concerns the renewal of the spectrum holdings
possibly pooled in the context of a network sharing agreement. The Notifying Party
submits that, even if BNetzA were to approve the initial transfer of the frequency
licences from the partners to the NetCo, in the context of a network sharing
agreement, it would then subsequently not allow the NetCo to participate to the
auction for the renewal of these licences, due to the rules on bid rigging. Such rules
explicitly provide that each bidder must be independent from the others. This would
translate into a significant execution risk for the network sharing agreement.

In this respect, the Commission considers, following an exchange of information
with BNetzA, however, that a participation of the joint venture managing the
network sharing agreement (NetCo) to a possible auction would not infringe the rules
on bid rigging as long as the parent companies of the NetCo (that is to say the
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See Articles 35, 37 of the German Act Against Restraints of Competition ("Gesetz gegen

Wetthewerbsbeschrénkungen").
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network sharing partners) do not participate in the same bid at the same time as
separate bidders.®*

The large majority of the respondents to the Phase Il Market Investigation®? also
confirmed that they do not view regulatory hurdles as an obstacle to the conclusion
of network sharing agreements. In particular, [...]* states that: "We believe there are
no major regulatory obstacles to network sharing in Germany. The Commission is
familiar with the competition law considerations relating to the German market since
its decision in Case COMP/38.369: T-Mobile Deutschland/O2 Germany: Network
Sharing Rahmenvertrag. Many more network sharing agreements have been entered
into in other European countries delivering significant cost savings that have been

passed on to consumers".®%

C. A network sharing agreement would have led to a less anti-competitive result

The Notifying Party states that in some cases, whilst a consolidation is permitted
under merger control rules, a cooperation among the same parties can be
incompatible with Article 101 of the Treaty on the Functioning of the European
Union. In addition, it points out that a "deep™ joint venture, as the one which would
be required to implement the network sharing in question, would very likely raise
competition concerns. The Notifying Party indicates that, whilst passive sharing
ispermissable, active sharing (including spectrum sharing) leading to the
harmonisation of key differentiators such as quality, coverage and capacity would
lead to competition problems.

First, the Commission reiterates that any network sharing agreements, including a
possible spectrum sharing, would not be restrictive of competition by object, but
would require an assessment under Article 101 of the Treaty of the likely anti-
competitive and pro-competitive effects that such agreement would generate in the
market concerned and of the actual conditions in which it functions®®“.

Second, the Commission notes that, given the very limited degree of integration
between the participating undertakings, network passive sharing agreements are in
most cases unlikely to give rise to competition concerns, in particular where there are
no bottlenecks in the access to passive infrastructure, and are widely used by MNOs
in a number of Member States.

As regards active network sharing agreements, including spectrum sharing
agreements, the Commission notes that, while these types of agreements entail a
greater degree of integration between the participating undertakings' network
compared to passive sharing agreements, they could, in principle, also lead to
significant cost savings for the parties involved, which could ultimately benefit
consumers. While these agreements would have to be reviewed on a case-by-case
basis under Article 101 of the Treaty on the Functioning of the European Union
taking into account, among other things, the nature of the cooperation, the market
positions of the participating undertakings and their competitors, their network
situation and roll-out plans, prevailing market conditions, the Commission does not
consider that, given the possible efficiencies stemming from these agreements (such
as cost savings), they are in all cases unlikely to meet the requirements laid down in

Doc ID 4419.

See Commission Questionnaire to MNOS outside Germany, question 11.

[...]* response to the Commission's RFI of 20 January 2014, Document ID 1866, question 61.

See Judgement by the General Court of 2.05.2006, case T-328/03 (O2 (Germany) vs. Commission),
paragraphs 65 to 71.
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Article 101(3) of the Treaty. To the contrary, given the specificities of the case at
hand, it is possible that the pro-competitive effects arising from a network sharing
agreement may offset its anti-competitive effects.

Network sharing agreements between each of the Parties and other MNOs
A. E-Plus/[...]*

[ %% L)%

As explained in recital (937), the Notifying Party considers that a network sharing
agreement between E-Plus and [...]* would be unlikely [...]*. In addition, the
Notifying Party underlines that such an agreement would not result in any benefits to
E-Plus customers in relation to 2G and 3G networks [...]*, and would not lead to any
benefits at all for Telefonica's customers.

In this respect the Commission notes that the Parties did not provide sufficient
evidence to conclude that a network sharing agreement between E-Plus and [...]*
would not be realistic. On the other hand, it appears from the internal documents (see
recital (1133) ) that the Notifying Party considered such an agreement to be likely

[L..]%.
[L..]*
[L.]*

The reasoning set out above in relation to (i) spectrum asymmetries, (ii) regulatory
barriers and (iii) less anti-competitive outcome are still valid also when analysing a
possible cooperation between E-Plus and [...]*.

As regards the ability of an alternative network sharing agreement between [...]* and
E-Plus to deliver the same level of efficiencies, the Commission considers that such
an agreement is likely to produce a similar level of 4G demand-side efficiencies as
the proposed transaction, given that the combination of complementary spectrum in
the two scenarios would be similar. [.. .]”‘866 [...T*

[...]¥%%7 [...]*

B. Telefonica/[...]*

[...]*%%8 [...]*

This would have led to costs savings for Telefonica, in terms of reduced CAPEX 2%

[...]%.

Contrary to the claims of the Notifying Party, in the Statement of Objections the
Commission did not consider this cooperation to be unlikely nor does consider it in
the present decision. [...]*. [...]*870 [...T*

Conclusion

For all those reasons, the Commission concludes that the claimed demand-side and
supply-side network efficiencies are to a very large extent not merger-specific as

865
866
867

868
869

Presentation [...]*, Document ID 258-6956, [...]*.

[...]* presentation [...]*, dated [...]*, Document ID 258-5940.

See the Document [...]*, Document ID 258-2178, annexed to the reply to the Commission RFI dated 19
November 2013, Document ID 1084, question 4.

See Telefdnica's presentation dated 5 December 2013, Document 1D 991-15439.

Presentation [...]*dated [...]*Document ID 991-15439.

Presentation [...]* dated [...]*, Document ID 991-15616.
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(1195)

(1196)

(1197)

(1198)

they could be achieved by less anti-competitive means, namely several alternative or
cumulative forms of network sharing, which constitute realistic and practicable
alternatives to the proposed transaction.

Distribution network efficiencies
Notifying Party’s view

The Notifying Party submits that the proposed transaction would create both
demand-side and supply-side efficiencies in relation to the distribution networks,
which comprises the network of retail shops and customer service.

In particular, as regards demand side efficiencies, the Notifying Party notes that,
post-transaction, customers will benefit from higher shop density: the number of
available retail shops will increase by about [...]* and [...]* for Telefonica’s and E-
Plus’ customers respectively compared to the stand alone scenario®*. The Notifying
Party clarified that the fact that some shops will be closed is not relevant given that
only duplicated shops will be closed and the remaining shops will offer both
Telefonica and E-Plus products. According to the Notifying Party, apart from the
benefits arising to consumers due to a higher shop density, consumers (and in
particular E-Plus customers) will also benefit from a better customer service.

The Notifying Party submits that it would be difficult to exactly quantify the benefits
consumers would possibly derive from a better shop distribution in terms of time
savings and the avoidance of other inconveniences. However, it submits that a large
number of consumers still prefer physical outlets to on-line distribution channels.

As regards supply-side efficiencies, the Notifying Party submits that savings of
around EUR [...]* are foreseen for the period between 2014 and 2020 from the
closure of [...]* of Telefonica’s own retail shops [...]* and the closure of [...]* E-
Plus and Telefénica franchise retail shops [...]*. The yearly run rate of all
commercial efficiencies as of [...]* will be EUR [...]*. Therefore there will also be a
decrease in the distribution and customer service costs per customer due to the
merger. The Notifying Party also anticipates that the absolute advertising budget of
the merged entity will be considerably larger than the individual stand-alone budgets
and will allow the merged entity to react more quickly and more effectively to
competitor advertising.

At the request of the Commission, the Notifying Party also submitted that the
incremental costs of Telefénica for hypothetically hosting an additional 1 million
subscribers will be roughly EUR [...]*million of additional OPEX and EUR
[...]*million of additional CAPEX in a stand-alone scenario.”> The incremental
costs of the merged entity for hosting additionally 1 million subscribers would be
only roughly EUR [...]* million of additional OPEX and no additional CAPEX.%"®
The merged entity would not require opening additional shops in response to the
increase of subscribers as the merger would in any case change the channel sales mix
to more digital sales channel to attract more digital new customers. It would
therefore require fewer incremental costs to host additional subscribers. Moreover,
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Reply to the Commission RFI to Telefonica dated 19 November 2013, Document 1D 1084, question 35.
Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 64.
Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 65.
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6.9.2.2
(1201)

(1202)

(1203)

(1204)

the incremental costs of several categories, such as commissions to partner shops,
marketing or advertising, would decrease as a consequence of the merger.

For the same reasons referred to in recital (1059) , the Notifying Party submits that
such costs savings will be passed on to consumers.

According to the Notifying Party, these efficiencies are merger-specific because the
Parties could not operate a single distribution network without the proposed
transaction.

Commission’s assessment

As regards the demand-side benefits to consumers related to the existence of a larger
distribution network, the Commission notes, firstly, that, given the growing
importance of on-line shops for the purchase of mobile services, and in the absence
of a more accurate analysis from the Notifying Party, it is not clear what would be
the consumer benefit derived from a denser distribution network. Secondly, the
Commission considers that the overall number of retail shops will be reduced ([...]¥)
following the proposed transaction and therefore, consumers might be even
negatively affected in that shops that are not closed may be more crowded than in the
stand-alone scenario. The claim of the Notifying Party that the customer- to -store
ratio will be designed in such a way as to make sure that the store service to the
customer will not deteriorate, has not been sufficiently supported by further
evidence. In the absence of such further evidence, the Commission cannot exclude
that customers would be negatively affected by more crowded shops, or that, in any
event, would not benefit from greater density of shops. As such, substantial demand-
side benefits as a consequence of the proposed transaction have not been sufficiently
verified.

As regards supply side efficiencies, the Commission notes that the Notifying Party
did not sufficiently demonstrate that fixed costs savings stemming from a reduction
of the retail distribution network would be passed on to consumers. In particular, for
the same reasons as set out in recitals (1059) to (1090), the Notifying Party has failed
to demonstrate that fixed costs related to a distribution network would, in any way,
be relevant for price setting decisions by the merged entity or any other strategic
decision related to the retail offers.

Moreover, the likelihood and magnitude of incremental distribution cost savings is
not sufficiently verified. The Commission recalls that there must be a reasonable
degree of certitude that claimed efficiencies will materialise and efficiency claims
should be verified ideally on the basis of the internal documents that were used by
the management, historical examples of efficiencies or pre-merger external experts'
studies on the type and size of efficiency gains.®”

The Notifying Party has not submitted any information as to whether the proposed
transaction will save any (short-run) variable cost. In relation to incremental costs the
Notifying Party has merely submitted an estimate of incremental costs savings, but
has not provided internal documents that would justify its efficiency claims. For
example, the Notifying Party considers that an improved negotiation position and a
channel mix moving to "cheaper" channels will lead to [...]* reduction of
incremental commission fees®”® compared to the status quo.®’® Similarly, the
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See paragraph 88 of the Horizontal Merger Guidelines.
Commissions are paid to external sales agents for acquired subscribers.
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6.9.3.
6.9.3.1.
(1207)

(1208)

6.9.3.2.
(1209)

Notifying Party assumes that there will be roughly [...]* lower unit costs for point of
sale material compared to the standalone case due to the increased purchasing power
of a larger base. However, no internal documents or factual evidence has been
submitted to support these estimates of cost savings.

In the Statement of Objections, the Commission pointed out that without the
submission of further documents supporting these efficiency claims, it cannot be
reasonably certain about the magnitude and the certainty of any reduction in
incremental distribution costs. This is of particular importance in the context of
distribution channels as there do not apgear to be convincing reasons why significant
economies of scale would be achieved.®”” However, the Notifying Party has failed to
present any further evidence to substantiate its claims. In light of the absence of
internal documents or other evidence that would support the submitted claims
concerning the savings at the distribution level brought about by the proposed
transaction, the Commission considers that the submitted incremental cost savings
are not sufficiently substantiated.

The Commission therefore considers that the claimed distribution network
efficiencies do not appear to benefit consumers and are not sufficiently verified.

Synergies in selling general and administrative expenses
Notifying Party’s view

The Notifying Party submits that the proposed transaction will lead to considerable
savings in overhead functions, in particular IT and overall administrative expenses.
Total savings in selling, general and administrative expenses ("SG&A") are
estimated to be about EUR [...]* for the period from 2014 to 2020 net of
restructuring costs (NPVof EUR [...]*) or EUR [...]* annually ([...]* run rate). The
Notifying Party considers that, in the absence of a merger, these cost savings would
not be achieved. In addition, it considers that, while the proposed transaction will
lead to savings relative to the combined stand-alone IT expenses, the merged entity
will have a larger IT budget than each of the Parties on a stand-alone basis. This
larger budget will allow the merged entity to develop new services more rapidly and
enable the consumers to access those services earlier.

For the same reasons set out in recital (902) to (907), these cost savings would
influence the pricing decisions and that they would fulfil the timeliness requirement
contained in the Horizontal Mergers Guidelines®”®. Thus, the Notifying Party argues
that these costs savings would be passed on to the consumers.

Commission’s assessment

In the Commission's view, IT and overall administrative expenses are generally
considered as part of the fixed costs; as such, these costs do not normally contribute
to the price setting decisions. The Notifying Party failed to demonstrate that, in this
particular case, the fixed costs affected by these efficiencies would be, in any
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Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 65.

In this regard, the Commission notes that the Notifying Party derived most of the elements of its
incremental cost estimates for the stand-alone scenario by effectively assuming that the incremental
costs per subscriber would equal to the average distribution costs per subscriber. This indicates that
costs are roughly proportional to the number of subscribers, and therefore the absence of significant
economies of scale.

Reply to the Article 6(1)(c) Decision.
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(1214)

manner, relevant for the merged entity’s price setting decisions or any other strategic
decision related to retail offers. Also, the Parties' internal documents do not provide
any indication as to how these generic cost factors would influence Telefonica's
pricing decisions after the proposed transaction. For this reason the Commission
takes the view that the Notifying Party failed to demonstrate that they are likely to be
passed on to consumers.

The Notifying Party submits that up to [...]* of Telefonica's standalone
administration costs can be saved in the merger scenario. In its computation, the
Notifying Party assumes similar costs for Telefonica and E-Plus. This implies that
the merger could lead to a reduction of about [...]*of the combined cost, while the
size of the customer base would be doubled. It also indicates that this cost factor is
essentially fixed and does not depend to a material extent on the size of the customer
base. Additionally, some savings are clearly fixed and unrelated to the size of the
customer base, such as the facility savings which would result from the closure of
one of the two headquarters following the merger, or the IT savings due to
platform/vendor consolidation. As explained earlier, these savings would appear
fixed in nature and therefore they would be unlikely to be passed on to consumers.

In this context, the Notifying Party has also submitted estimates as to the impact of
the merger on the incremental SG&A costs when hosting one million additional
customers.®” For the purposes of calculating the estimates, Telefonica has essentially
departed from the SG&A costs (expressed as a percentage of the mobile service
revenues) both in the stand-alone and in the merger scenario and has assumed that
the saving in terms of incremental SG&A costs would be the same as the decrease in
the SG&A costs per euro of revenues resulting from the proposed transaction. This
amounts to assuming that the incremental cost savings would be of the same
magnitude as the total SG&A cost savings. In light of the important reasons set out in
the previous recital that essentially contradict this approach the Commission
considers that the incremental SG&A cost estimates are not sufficiently verified.

An E-Plus' internal presentation to the Board in 2013%° shows that a reduction of

[...]* % of non-commercial OPEX [...]*. This indicates that, in the absence of the
merger, a large reduction would have been implemented, without any apparent
corresponding change in the size of the customer base. In the Commission's view,
this indicates that selling general and administrative costs primarily depend on other
factors than the size of the customer base.

In its Reply to the Statement of Objections, the Notifying Party claims that this
savings are highly speculative and, in its understanding, not yetachieved. Also, the
Notifying Party points out that this does not contradict the fact that substantial
savings would arise due to the proposed transaction, but only that these savings
would need to be assessed in comparison to a smaller cost base in the standalone
scenario.

The Commission accepts the argument put forward by the Notifying Party that the
fact that a significant reduction in costs was planned by E-Plus does not contradict
the possibility that further savings could be generated by the proposed transaction.
The Commission nevertheless points out that such reduction in costs, which is very
similar in nature to the ones that should stem from the proposed transaction, is
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Telefénica's response to the Commission's RFI No 8 dated 24 January 2014, Document ID 1524,
question 70.
Presentation [...]*Document ID 258-6211, Slide 6.
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6.9.4.

6.9.4.1.

(1217)

(1218)

(1219)

(1220)

(1221)

presented in E-Plus' internal documents without any reference to impacts on prices or
any other strategic variable. This confirms the Commission's preliminary view that
these costs are fixed and therefore very unlikely to be passed on to consumers,
regardless of their ultimate magnitude. In addition, the fact that at least one of the
Parties was considering to reduce costs in S&G, casts some doubts on the merger
specificity of these claimed cost savings.

Finally, similar considerations to those developed at recital (939) concerning the time
horizon for the achievement of these efficiencies apply.

The Commission therefore concludes that the claimed general and administrative
efficiencies are unlikely to generate any benefit for consumers. However, even if this
were to be the case, and if at least part of the claimed savings were passed on to
consumers, the fact would remain that the Notifying Party has not sufficiently
demonstrated that such claims are verifiable and merger specific.

Additional business opportunities
Notifying Party’s view

The Notifying Party submits that the following business development opportunities
will result from the proposed transaction: (a) again of an additional market share of
up to [...]* in the segment [...]*due to the improved 2G/3G and LTE network
quality ("[...]*"); (b) a reduction of the churn rates of both Telefonica and E-Plus due
to the higher network quality and enhanced customer service of the merged entity
("Churn Reduction") and (c) the possibility to offer Telefonica’s VDSL®" services
to E-Plus’ post-paid subscribers ("VDSL Cross-selling™). These improvements will
lead to about EUR [...]* million in additional operating income before depreciation
and amortisation ("OIBDA") during the period from 2014 t02020 (NPVof about
EUR [...]* million) and EUR [...]* million run rate from 2019 onwards.

The Notifying Party explained that E-Plus' customers service, that currently lags
behind Telefonica's®?, would be improved as a consequence of the proposed
transaction. This would be obtained not by expanding E-Plus' sales forces, but rather
by making the current ones more efficient.

The Notifying Party claims that the [...]*and VDSL Cross-selling generate direct
consumer benefits (output expansion either due to additional demand or switching
customers being better off than previously). A lower churn rate, too, indicates
improved customer satisfaction and therefore is linked to direct consumer benefits.
However, according to the Notifying Party, these benefits can best be interpreted and
are related to the other efficiencies in terms of their OIBDA impact: the positive
OIBDA impact of additional business development is equivalent to the negative
Opex and Capex impact on total costs (that is to say positive OIBDA impact).

The Notifying Party considers that the efficiencies related to lower churn and
additional business opportunities relate to new customers and may be considered,
thus, additive to those deriving from a better network quality.

The Notifying Party considers that the [...]*and the lower churn rates are merger
specific because they result from higher 2G/3G network quality that is a consequence

Very-high-bit-rate digital subscriber line is a digital subscriber line ("DSL") technology providing fast
data transmission over fixed telephony networks. Depending on the length of the line, last generation
VDSL connections can provide data rates exceeding 100 Mbit/s.

Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 38.
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(1222)

(1223)

(1224)

(1225)

(1226)

of the proposed transaction. In addition, VDSL Cross-selling is merger specific
because it would be commercially unattractive for E-Plus in the stand-alone scenario
due to the high set-up costs and the low retail margins of fixed products.®®®

Commission’s assessment

First, the Notifying Party's claims concerning [...]*and reduced churn due to higher
network quality rely on the claimed network efficiencies. As explained in section
5.8.1 on network efficiencies, the Commission considers that the Notifying Party has
failed to demonstrate that the proposed transaction is required in order to achieve
network efficiencies. Accordingly, the Commission concludes that theses efficiencies
are not verifiable.

The Notifying Party claims that the efficiencies due to lower churn and additional
business opportunities can be considered as relating to new customers and therefore
additional to the efficiencies achieved for the existing customer base.®®* The
Commission disagrees with this claim as existing customers will presumably decide
to stay (instead of churning to another MNO) as a consequence of benefitting from
improved network quality. Reduced churn due to an improved network quality would
therefore not constitute additional consumer benefits in addition to those discussed in
Section 6.9.1 on network efficiencies above. The Notifying Party, in its Reply to the
Statement of Objections, objected to this argument, stating that a reduction in churn,
for example switching subscribers, would indeed increase the customer base. In
thethis respect, the Commission reiterates that if a contestable customer remains with
its current provider, rather than switching to another provider, because of improved
network quality, then this customer cannot be considered as a new customer.
Following this logic, a reduction in churn refers to customers that are already part of
the customer base.

Second, as regards improved customer service, the Notifying Party has not
sufficiently shown how the improvement would be achieved nor it has explained
why E-Plus could not improve its customers' satisfaction on a stand-alone basis. The
Notifying Party, in its Reply to the Statement of Objections, refers to its previous
submissions®® allegedly showing how these efficiencies would materialize. As
regards E-Plus, the Notifying Party notices that, given that E-Plus has apparently not
managed to improve its customer service up to now, it is unlikely that it would do so
in absence of the proposed transaction.

The Commission reiterates that the Notifying Party's description of the way by
which improvements in customer service would be achieved is not sufficiently
detailed for such improvements to be considered verifiable. Also, the Commission
does not consider the fact that no apparent improvement in E-Plus' customer service
has taken place to date as sufficient evidence that any possible future improvement
should be related to the proposed transaction.

Third, with respect to VDSL cross-selling, Telefdnica relies on an access offer to the
VDSL network of Deutsche Telekom. This access offer is regulated and there is
nothing preventing E-Plus from entering into a similar contract with Deutsche
Telekom and cross sell the related fixed offer to its mobile customers. In its Reply to
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Reply to the Commission RFI dated 19 November 2013, Document ID 1084, question 41; Presentation
by Telefénica: "Network cooperation opportunities” dated 5 December 2013, Document 1D 991-15439.
Reply to the Article 6(1)(c) Decision, paragraph 490.

See in particular Annex A to the Form CO, Section 3 as well as the reply to the RFI 5 to Telef6nica,of
19 November 2013, Question 39.
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6.9.5.
6.9.5.1.
(1230)

(1231)

(1232)

the Statement of Objections, the Notifying Party states that E-Plus would face
significant costs in order to conclude such an agreement with Deutsche Telekom, in
the absence of the proposed transaction. The Commission accepts that this could be
the case, yet this does not constitute definitive evidence that entering into such an
agreement would be impossible for E-Plus.

The Commission also notices that, in the absence of the proposed transaction, E-Plus’
current consumers could still be able to combine their mobile services from E-Plus
with fixed VDSL services from other providers. Therefore, the Commission does not
consider that the merger is necessary in order for E-Plus customers to benefit from
VDSL cross-selling. According to Telefdnica's internal responses to investors of Q4
2012, "regulation now enables competitors to access Deutsche Telekom’s super-fast
VDSL network"®®. Taking this into account, the Commission does not see any
reason why E-Plus would not be in a position to benefit from this opportunity
without the merger.

In addition, the Commission notes that consumers with both VDSL and mobile offers
from the same company may face increased difficulties in switching to another
service provider. This disadvantage to consumer is acknowledged in Telefénica's
internal document as a benefit for Telefonica itself and described as follows:
"[...]*"®. Taking this into account, it is difficult to clearly identify to what extent
the benefit deriving to consumers by the cross —selling options described in recitals
(1221) and (1226) can offset the negative effects possibly deriving from the lock-in
of the consumers of merged entity.

For all these reasons, the Commission concludes that the claimed efficiencies related
to new business opportunities are not verifiable, not merger specific and not likely to
bring any benefit to consumers.

Efficiencies related to mobile termination rates
Notifying Party’s view

The Notifying Party submits that the merger would lead to efficiencies in relation to
mobile termination rates ("MTRs") in two ways: (a) the merger would lead to
internalise MTR fees, that are set above marginal costs by the BNetzA and therefore
result into price decreases and (b) the merger would lead to a revision of the MTR
definition by BNetzA leading to decreasing MTRs which will in turn lead to lower
prices.

Post-transaction, Telefonica would no longer have to pay termination charges to E-
Plus and vice versa. Therefore, calls by Telefonica’s customers to E-Plus’ customers
and vice versa, would not have to terminate on another operator’s network and thus
no call termination charges (above marginal costs) would apply.

MTRs are regulated by BNetzA. The Notifying Party claims that the methodology
used by BNetzA in order to set these rates, that is to say the "costs of an efficient
operator®®, leads to set rates above marginal costs. Therefore, the difference
between marginal costs and MTRs would be saved by the Parties and passed on to
consumers.
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[...]*Document ID 991-8534.

Presentation [...]*dated [...]*Document ID 991-12124, slide 4.

Kosten der effizienten Leistungsbereitstellung (KeL).
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(1235)

(1236)

(1237)

The Notifying Party considers that the corresponding marginal cost reductions
would, if entirely passed on to consumers, translate into a [...]* and [...]*price
reduction for Telefonica’s and E-Plus’ customers respectively (relative to their
effective voice prices per minute in Q1 2013).

Moreover, the proposed transaction would lead to a reduction of all MTRs based on a
modification of BNetzA's efficient operator model used for the calculation of MTRs.
According to the Notifying Party, BNetzA would adapt its model, based on an
efficient operator with a 25% market share, which presuppose a market structure of
four MNOs, to an efficient operator with a 33% market share based on the new
market structure with only three MNOs. The Notifying Party submits that this
efficiency is merger-specific since, in the absence of the proposed transaction, the
existing MTRs would still apply.

Commission’s assessment

Verifiability

In the Statement of Objections, the Commission noted that the Notifying Party, in its
analysis, focussed solely on the cost implications of saved MTRs (on outgoing calls
from one party to the other) and did not take into account the termination revenues
stemming from incoming calls. In the context of the assessment of the efficiencies
stemming from the merger, the Commission considers that MTRs between the
merging Parties represent at the same time a revenue for one and a cost for the other
one; in other words, the MTRs are a zero-sum game between them. This implies that
cross-payment between the Parties in MTRs would be internalized by the proposed
transaction. The Notifying Party submitted that the call minutes between the Parties
lead to a monthly average of EUR [...]* million in MTR payments from Telefonica
to E-Plus and EUR [...]*million in MTR payments from E-Plus to Telefonica.
However, simply considering the reduction in MTR payments, when assessing the
effects of the proposed transaction on MTRs, as proposed by the Notifying Party,
misrepresents the nature of MTRs expenses as mutual payments between the Parties.

In the Statement of Objections, the Commission considered that the merger would
merely have an impact on EUR [...]*million, resulting from the difference between
the aggregate revenues from the incoming calls and the costs of the outgoing calls.
This would imply that the overall potential impact related to MTR is roughly
fourteen times lower than submitted by the Notifying Party. This value would go
down to zero, if it were necessary to take account of the fact that even this surplus
monthly payment from Telefonica to E-Plus, representing a cost for Telefénica and a
revenue for E-Plus pre-merger, would be balanced out following the merger.

In its Reply to the Statement of Objections, the Notifying Party does not question the
Commission's reasoning set in recital (1236). The Notifying Party, instead, made
reference to the Commission Recommendation on how to set MTR®® that concludes
that lower MTRs usually lead to lower retail prices. This would not be, in the
Notifying Party'sview, in line with the assessment of the efficiencies made by the
Commission in the Statement of Objections.
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European Commission: “Commission Staff Working Document accompanying the Commission

Recommendation on the Regulatory Treatment of Fixed and Mobile Termination Rates in the EU; Implications
for Industry, Competition and Consumers”, Brussels, 7.5.2009 SEC(2009) 599
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The Commission considers that a clear distinction should be made between a change
in MTR levels, as discussed in the Recommendation, and the fact that, through the
proposed transaction, the merging Parties would internalize the MTRs they are
currently imposing on each other.

In addition, the Notifying Party assumed that the relevant benchmark for the
assessment of the effect of the proposed transaction is the short term marginal cost of
on-net calls which would be equal to zero. However, in its reply a Commission's
RFI® the Notifying Party relied on a quote from GSMA, which states that “call
minutes generate almost no marginal costs until a point is reached when e.g. further
investment in the network or an additional member of staff is required”. In order to
take into account these additional investments which occur occasionally, the
Commission considered in the Statement of Objections that an average measure of
long term incremental costs may constitute a more appropriate benchmark than the
Notifying Party's assumption of zero costs. For this reason, the Commission
proposed an assessment based on a measure of the difference between BNetzA's
methodology to calculate MTRs and the long term incremental costs.

In its Reply to the Statement of Objections, the Notifying Party claims that the use of
long-run incremental costs made by the Commission is inconsistent with approach
taken when assessing the competitive effect of the merger. In that context in fact, the
Commission used a model based on contribution margins as the main specification
and one based on incremental margins as an additional sensitivity check.

The Commission points out that the approach used in the Statement of Objections
was chosen as it is in line with the its recommendation on MTR methodology®*. For
this reason, the Commission considers that, as it is the case for the competitive
assessment, the efficiency claims concerning MTR savings should be assessed both
under a short and a longer term perspective. This exercise is carried out in recitals
(1242) to (1247)conducted below, first on the basis of marginal costs, as originally
provided by the Merging Party, and then on the basis of estimate of long run
incremental costs.

According to the Form CO®%, the share of call minutes from Telefénica to E-Plus out
of all outgoing call minutes is about [...]*. Thus, [...]* of calls from Telefonica's
network could benefit from a reduction of around 1.79 eurocents per minute. This
translates into an average marginal cost reduction of [...]* eurocents per minute.
Considering Telefonica's average voice price per minute of [...]* per minute, and
assuming by way of example a 50% pass through, this would represent a [...]*price
reduction on Telefdnica's calls. This potential price reduction becomes negligible
(around [...]*%) once applying the ratio of 1 to 14 stemming from the balancing
between MTR revenues and MTR costs between the Parties. This computation shows
that, even taking a short term perspective by using marginal costs, the savings
generated in this regard by the proposed transaction would be negligible once they
are applied only to the surplus monthly payment between Telefénica and E-Plus. In
addition, for the sake of completeness, the Commission points out that these
efficiencies would be obtained exclusively on the price for voice service. For this
reason, it seems reasonable to expect that the percentage price reduction would

Notifying Party's response to Commission's RFI No 5 of 12 December 2013, Document ID 1084, p.
110.

Commission Recommendation of 7 May 2009 on the Regulatory Treatment of Fixed and Mobile
Termination Rates in the EU.

Page 115 of Annex A to the Form CO.

266

EN



EN

(1243)

(1244)

(1245)

(1246)

decrease if it is spread over the full tariff price on which the competitive assessment
is based.

In order to approximate the difference between the German MTRs and the long run
incremental costs, MTRs from other Member States that calculate MTR on the basis
of a "long term incremental costs" approach may constitute an appropriate
benchmark. Considering that the vast majority of Member States now apply the long
run incremental costs methodology for calculating their MTRs in application of the
Commission Recommendation of 7 May 2009 on the Regulatory Treatment of Fixed
and Mobile Termination Rates in the EU, the average weighted MTR in the EU can
be used for this purpose. According to BEREC's data®®, this would correspond to a
difference of 0.39 eurocents per minute of call termination between the German
average MTRs and the EU weighted average MTRs. By applying this cost difference
to the previous amount of EUR [...]*million, it leads to a monthly cost difference of
monthly EUR [...]*million, that is to say EUR [...]* million per year.

Applying the same computation set out in recital (1242), the [...]*of calls from
Telefonica's network could benefit from a reduction of around [...]*eurocents per
minute (difference between the German MTR of 1.79 eurocents per minute and the
weighted EU average MTR of 1 eurocent per minute among Member States which
apply the recommended methodology). This translates into an average marginal cost
reduction of [...]* eurocents per minute. Considering Telefonica's average voice
price per minute of [...]* eurocents per minute, and assuming, by way of examples, a
50% pass through this would represent a [...]*price reduction on Telefonica's calls.
This potential price reduction becomes negligible (less than [...]*) once applying the
ratio of 1 to 14 stemming from the balancing between MTR revenues and MTR costs
between the parties. This implies that the claimed efficiencies would be further
reduced by more than half if a longer time horizon would be considered. Finally, the
Commission reiterates that the percentage price reduction, which is obtained only for
voice services, would decrease if it is spread over the full tariff price on which the
competitive assessment is based.

With respect to a change of the BNetzA's model for calculating MTRs, any decrease
of MTR would require a material revision of BNetzA's Decision and its model of an
efficient operator (currently based on a 25% market share which would need to be
changed to a 33% market share). It remains unclear if and how BNetzA would
amend its model if the proposed transaction were to be implemented. BNetzA did
not indicate any intention in the short term to change its model.

The Notifying Party, in its Reply to the Statement of Objections, argues that a
change of the model currently used by BNetzA would be necessary following a
consolidation in the German market; yet, it did not provide any evidence that
BNetzA would implement such a change.®** BNetzA informed the Commission that
its procedure for setting the rates applicable for the period as of 1 December 2014 is
ongoing and a decision should be provisionally taken on 7 July 2014. BNetzA did
not provide any indication of the level of the new rates, or on the way in which the
implementation of the proposed transaction could affect the rates. BNetzA,
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Average weighed MTR in the EU is 1.46 cents per minutes according to Document ID 4172.

At this stage, there appears to be also some uncertainty as to whether BNetzA will keep employing its
long run incremental costs plus common costs (LRIC+) costing methodology given that the currently
employed costing methodology is not in compliance with the Commission's Termination Rates
Recommendation (https://circabc.europa.eu/sd/a/bdfa8f7d-dbc9-4fc9-b6fd-fae5744a4c65/DE-2013-
1424%20Adopted_EN%280%29.pdf).
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6.10.

nevertheless, informed the Commission that, in view of the forthcoming decision in
this Case, [...]*. On this basis, the Commission concludes that a decision to reduce
mobile termination rates by BNetzA as of 1 December 2014 is unlikely, and
therefore should not be taken into account for the purpose this assessment.

Finally, it may be assumed that, once a mobile network operator has captured 20% to
25% of the market share, there are only very limited remaining economies of scale to
be achieved.®®® Therefore, even assuming that BNetzA could possibly amend its
model in such a way as to reduce the rates, the impact of the change to 33%, would
in all likelihood impact the resulting level of MTRs only to a minor extent.

Merger-specificity

The Commission notices that MTRs have decreased significantly during recent years.
According to BEREC data, average MTRs in Germany decreased from 6.8 eurocents
per minute in 2010%%® to 1.79 eurocents per minute in 2013 according to the Form
CO. At the same time, MNOs' financial publications report that network costs have
remained by and large stable. This indicates that MTRs are increasingly close to
marginal long run costs. Accordingly, the Commission considers that any difference
between marginal costs and BNetzA's methodology to calculate MTRs will further
decrease regardless of the implementation of the proposed transaction; this difference
is likely to be negligible over the medium or long run.

Moreover, the Commission considers that any reduction in MTRs resulting from the
proposed transaction would be only merger-specific to the extent it could not be
achieved by less competitive means, as for instance through the implementation of a
network-sharing agreement between the Parties. In addition, with reference to
recitals (1097) to (1193), any reduction of MTRs that could be alternatively realized
due to cost savings on the basis of network sharing would not be merger specific.

Conclusion

The Commission considers that benefits related to MTRs are not verifiable for three
main reasons: (a) the Notifying Party did not take into account that MTRs are not
only costs but also revenues for MNOs, (b) there is no evidence that the BNetzA
envisages changing its model for MTR calculation and (c) in any event such change
would only insignificantly affect the level of MTRs. Furthermore, the Commission
considers that the effect of MTR internalisation is likely to reduce over time with on-
going reductions of MTRs and a growing substitution between voice and data
revenues and is likely not to be merger-specific. Therefore, the Commission
concludes that MTR efficiencies are unlikely to lead to any benefit to consumers as
claimed by the Notifying Party.

Efficiencies on the market for wholesale access and call origination

6.10.1.1.Notifying Party's view

(1251)

The Notifying Party submits that the claimed demand-side and supply-side network
efficiencies are directly relevant for both the retail and the wholesale market for
access and call origination. In particular, as regards the wholesale market for access
and call origination the Notifying Party submits that these efficiencies are expected

895
896

See section 5.2.3 of Commission Staff Working document, SEC (2009) 600.
Source:http://berec.europa.eu/eng/document register/subject matter/berec/reports/197-mtr-benchmark-
snapshot-as-of-july-2010 .
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(1252)

(1253)

to be passed on to the wholesale customers due to the functioning of competition in
this market.

The other claimed demand-side efficiencies are, according to the Notifying Party,
relevant for the retail market. The other claimed supply-side efficiencies are,
according to the Notifying Party, relevant also for the wholesale market for access
and call origination since Telefonica considers "allocated (“fixed") costs such as
customers' services costs and IT costs when defining partners' offers".

As regards the claimed efficiencies concerning lower mobile termination rates, the
Notifying Party considers that they are relevant exclusively for the retail market.

6.10.1.2.Commission assessment

(1254)

(1255)

6.10.2.
(1256)

(1257)

(1258)

(1259)

The Commission considers that, as regards the network efficiencies, it is not clear, on
the basis of the evidence submitted by the Notifying Party, whether and, if so, to
what extent these efficiencies are relevant for the wholesale market for access and
call origination. In any event, the Commission underlines, that even if such
efficiencies were relevant for the assessment of the effects of the proposed
transaction on the wholesale market for access and call origination, a similar
reasoning as set out in section 6.9.1 would apply. Given that, as explained in these
sections, the Notifying Party did not sufficiently show that the claimed efficiencies
are (a) verifiable; (b) merger specific and (c) likely to benefit consumers, the claimed
efficiencies cannot be considered for any of the retail or the wholesale market for
access and call origination.

As regards other claimed supply-side efficiencies, it is also not clear, on the basis of
the evidence submitted by the Notifying Party, whether and to what extent these
efficiencies are relevant for the assessment of the wholesale market for access and
call origination. As shown in Section 6.9.3., these efficiencies are not verifiable,
merger specific and likely to benefit consumers implying that the claimed
efficiencies cannot be considered for any of the retail or the wholesale markets.

Conclusion on the assessment of efficiencies

The Commission concludes that the above mentioned (a) network efficiencies, (b)
distribution network efficiencies, (c) S&G synergies, (d) additional business
opportunities and (e) MTR related efficiencies are not verifiable, in part not merger
specific and/or unlikely to benefit consumers.

The Commission therefore considers that the Notifying Party has to date failed to
show that, based on the framework of the Horizontal Merger Guidelines, the
efficiencies are likely to counter any adverse effect on competition that might
otherwise result from the proposed transaction.

COMPATIBILITY WITH THE INTERNAL MARKET

The Commission concludes that it is likely that the merger will significantly impede
effective competition.

CONCLUSION

In light of all the foregoing considerations, the Commission considers that the
proposed transaction would give rise to non-coordinated anti-competitive effects
because it involves the elimination of important competitive constraints that the
merging parties previously exerted upon each other together with a reduction of
competitive pressure on the remaining competitors in an already highly concentrated
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market. For the reasons explained above (see sections 6.4.3, 6.6, 6.7, 6.8 and Error!
Reference source not found.), these non-coordinated anti-competitive effects are
not offset by countervailing factors such as possible buyer power, entry and
efficiencies. Therefore, the notified concentration would significantly impede
effective competition in a substantial part of the internal market, within the meaning
of Article 2 of the Merger Regulation, through non-coordinated anti-competitive
effects in the German retail market for mobile telecommunication services.

(1260) It can be left open whether the non-coordinated effects in the German wholesale

9.
9.1.

market for access and call origination on public mobile telephone networks, which
result from the notified transaction, also amount to a significant impediment of
competition in a substantial part of the internal market, within the meaning of Article
2 of the Merger Regulation.

COMMITMENTS
Analytical Framework

(1261) When a concentration raises competition concerns because it would significantly

impede effective competition, the notifying party/parties may seek to modify the
concentration in order to resolve those competition concerns and thereby obtain
clearance for the merger.

(1262) The commitments must eliminate the competition concerns entirely and must be

comprehensive and effective in all respects. The commitments must also be
proportionate to the competition concerns identified.**” Furthermore, the
commitments must be capable of being implemented effectively within a short period
of time as the conditions of competition on the market will not be maintained until
the commitments have been fulfilled.>®

(1263) Under the Merger Regulation, the Commission must show that a concentration

9.2.

would significantly impede effective competition in the internal market or in a
substantial part of it. In contrast, it is for the notifying party/parties to the
concentration to propose appropriate commitments. The Commission only has the
power to accept commitments that are deemed capable of rendering the concentration
compatible with the internal market so that they will prevent a significant
impediment to effective competition in all relevant markets in which competition
concerns were identified.

Procedure

(1264) In order to address the competition concerns identified in the Statement of

Objections, the Notifying Party submitted a first set of commitments on 10 April
2014 (the "First Commitments™). The Commission launched a market test of the First

897

898

Recital 30 of the Merger Regulation. The General Court set out the requirements of proportionality as
follows: "the principle of proportionality requires measures adopted by Community institutions not to
exceed the limits of what is appropriate and necessary in order to attain the objectives pursued; when
there is a choice between several appropriate measures recourse must be had to the least onerous, and
the disadvantages caused must not be disproportionate to the aims pursued” (T-177/04 easyJet v
Commission [2006] ECR 11-1931, paragraph 133).

Paragraphs 9, 10, 11, 63 and 64 of the Commission Notice on remedies acceptable under the Council
Regulation (EC) No 139/2004 and under Commission Regulation (EC) No 802/2004
(OJ C 267, 22.10.2008, p. 1-27).
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(1265)

(1266)

9.2.1.
(1267)

9.2.1.1.
(1268)

(1269)

Commitments on 11 April 2014 (the "First Market Test"). Questionnaires were sent
to: (1) Deutsche Telekom and Vodafone; (2) MVNOs and Service Providers active in
Germany; (3) MNOs active outside Germany; and (4) certain national telecoms
regulators, as well as to the BKartA and the Monopolkommission.®%

Following the First Market Test, the Notifying Party submitted a revised set of
commitments on 27 April 2014, which it further revised on 29 April 2014 (the
"Second Commitments™). On 30 April 2014, the Commission launched a second
market test of the Second Commitments (the "Second Market Test"). Questionnaires
were sent to (1) Deutsche Telekom and Vodafone; (2) MVNOs and Service
Providers active in Germany; and (3) certain national telecoms regulators, as well as
the BKartA and the Monopolkommission.

On 29 May 2014, the Notifying Party submitted a final set of commitments (the
"Final Commitments").

First Commitments
Description of the First Commitments

The First Commitments submitted on 10 April 2014 comprised the following three
components:

(@ an MNO component;

(b) aso-called Mobile Bitstream Access ("MBA™") component; and
(c) ageneral non-MNO component.

MNO component

According to the Notifying Party, the MNO component would support the entry of a
new MNO entrant into the German market by following a two-stage approach. In the
first stage, Telefonica committed to offer a third party wholesale access to the
merged entity's network covering all technologies (2G/3G/4G) under an MVNO or
Service Provider arrangement. At the choice of this MVNO or Service Provider, the
Notifying Party offered to either apply a traditional price-per-unit pricing mechanism
to the wholesale access or an MBA model, as described in the MBA component (see
recitals (1277) to (1284)). In both cases, the wholesale agreement would be offered
on pre-defined terms and conditions. In the second stage, the third party would be
able to convert from an MVVNO or Service Provider into an MNO and roll-out its
own mobile network based on 3G and 4G technologies (or 4G technology only) in
specified urban areas reaching a population coverage of 50% within a period of
approximately two years. To facilitate this conversion, Telefonica offered under a
MNO Agreement to: (a) lease spectrum assets (2x10 MHz in the 2.1 GHz band and
2x10 MHz in the 2.6 GHz band); (b) sell sites and enter into a passive network
sharing agreement in urban areas; (c) enter into a roaming agreement covering rural
areas (as well as urban areas until the new MNO would have rolled out its own urban
network); (d) to sell additional assets (namely, shops and call centre capacity); and
(e) commit to offer fixed wholesale access to fixed line communication products.
Telefonica aimed at enabling the new MNO entrant to commence its MNO business
in July 2015.

Under the spectrum offer referred to in point (a) of recital (1268), Telefonica
committed to offer an irrevocable lease to the new MNO entrant of 10 MHz of paired

899

See footnote 62.
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(1270)

(1271)

(1272)

(1273)

(1274)

spectrum in the 2.6 GHz band for a lease price of EUR [...]*million per year payable
as a yearly upfront payment. Telefénica offered to carry out a technical hand-over of
the spectrum at the earliest one month after the date of signing of the MNO
Agreement (see recital (1268)) and to terminate the lease on 31 December 2025 or at
such time as BNetzA obliged Telefonica to return the respective spectrum,
whichever date is the earlier. In addition, Telefonica committed to offer the new
MNO entrant an irrevocable lease of 10 MHz of paired spectrum in the 2.1 GHz
band for a lease price of EUR [...]* million per year payable as a yearly upfront
payment with technical hand-over of the spectrum on 1 January 2017 and
termination of the lease on 31 December 2020.

Under the divestiture of sites offer referred to in point (b) of recital (1268),
Telefonica committed to offer to the to sell to the new MNO entrant sites to enable it
to build its own 3G/4G network in urban areas at [...]*. The scope of the sale would
include permissions, rental contracts, power supply, steel antenna and passive radio
frequency elements. Telefénica committed to offer the sites for sale on a staggered
basis according to its network consolidation and dismantling plan.

Under the passive radio access network sharing offer referred to in point (b) of recital
(1268), Telefonica committed to offer to the new MNO entrant a sharing agreement
in relation to passive infrastructure on roof-tops, chimneys and other special third
party buildings in urban areas. Under the offered sharing agreement, the new MNO
entrant would have [...]*required for the site adaptation for the passive sharing,
which would run until the end of 2025.

Under the roaming offer referred to in point (c) of recital (1268), Telefonica
committed to offer national roaming on pre-defined reference terms and conditions
either under an upfront bulk model or a pay-as-you-go model. In urban areas, the
roaming agreement would be gradually phased out depending on the progress made
by the new MNO entrant in rolling out its own urban network. By [...]*, Telefonica
would entirely deactivate roaming in urban areas for those technologies that the new
MNO entrant had rolled out itself (3G/4G or 4G only). Roaming for other
technologies (2G or 2G/3G) would remain available in urban areas until 31
December 2025. In rural areas, where the new MNO entrant would not have any
mobile network infrastructure of its own, the roaming agreement would cover
2G/3G/4G and terminate on 31 December 2025. Telefonica proposed to limit the
new MNO entrant's use of roaming to a maximum of [...]* of the built capacity of
the Telefénica network in 2G/3G/4G under the roaming agreement. In the case of an
excess usage of roaming that led to a degradation in network performance,
Telefénica would be permitted to cap the capacity usage (for example throttle user
throughput for data). In order to ensure the smooth operation of the national roaming,
the new MNO entrant would be required to provide Telefénica every year with a
three-year detailed traffic forecast.

Under the sale of shops offer referred to in point (d) of recital (1268), Telef6nica
committed to offer to sell up to [...]* shops in urban areas to the new MNO entrant.
Telefonica offered to sell the shops at no more than [...]*.

Under the sale of call centre offer referred to in point (d) of recital (1268), Telefonica
committed to sell to the new MNO entrant one existing call centre, including
technical infrastructure, facility related contracts, and the transfer of employees. The
First Commitments did not specific the price for the sale of the call centre. As an
alternative to the sale, Telefonica also offered sublease agreements [...]*
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(1275)

(1276)

9.2.1.2.
(1277)

(1278)

(1279)

Finally, Telefonica committed to offer fixed wholesale access to the new MNO
entrant under standard wholesale conditions based on Telefonica's fixed network
cooperation with Deutsche Telekom.

Telefonica committed to offer this MNO component, including the MVNO or
Service Provider arrangement and the MNO arrangement with its various elements
described in recitals (1268) to (1275), to third parties from the date of a possible
clearance by the Commission of the proposed transaction until 31 December 2014. If
no third party expressed an interest in the offer by that date, the offer would lapse. If
a third party accepted the MNO offer, but only carried out the first step (that is to
say, started operations as a MVNO or Service Provider) and did convert into an
MNO, the MVNO or Service Provider agreement would continue to run until the end
of 2020.

MBA component

Under the MBA component, Telefonica committed to enter upfront (that is to say,
prior to the closing of the proposed transaction) into a wholesale agreement with one
MBA MVNO or Service Provider (the "Upfront MBA MVNO") covering all
technologies (2G/3G/4G). The Upfront MBA MVNO would be required to purchase
the following in advance (for a five year period): (a) a certain amount of "data
throughput capacity” of the Telefonica network measured in Gbps (see recital (1279)
below); and (b) a certain amount of traffic (that is to say, data usage, voice minutes
and SMS) to serve its customers. Specific reference rates were included for each of
the data throughput capacity, data usage, and voice and SMS traffic.

More specifically, the MBA wholesale agreement would have to comprise the
following three different components, each of which would have to be purchased by
the Upfront MBA MVNO:

(@) Bitstream component 1, which corresponded to the network capacity
(measured in Gbps) to be purchased by the Upfront MBA MVNO;

(b) Bitstream component 2, which corresponded to the data traffic (measured in
data packages of millions of Megabytes) necessary to “fill” in part or in full the
capacity purchased under Bitstream component 1, also to be purchased by the
Upfront MBA MVNO; and

(c) A third component, which corresponded to the voice and SMS traffic
(measured in voice minute packages and SMS packages) necessary to “fill” in
part or in full the capacity purchased under Bitstream component 1, also to be
purchased by the Upfront MBA MVNO.

The minimum amount of data throughput capacity to be purchased by the Upfront
MBA MVNO under Bitstream component 1 was [...]* Gbps (corresponding to [...]*
million subscribers in the first year) and, under a glide path,®® increased to [...]*
Gbps (corresponding to [...]* million subscribers) in the third year and the following
years.

900

The reference to a “glide path” in the context of the description of the First Commitments, as well as of
the Second and the Final Commitments is to be understood as a reference to the fact that Telefonica
does not sell the entire amount of capacity ([...]*Gbps) in the case of the First Commitments, as of year
one, but only after a certain time period and prior to the end of the agreement in year five. During the
period between year one and year five, a glide path applies, according to which the amount of capacity
sold by Telef6nica increases over time.
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(1280)

(1281)

(1282)

(1283)

(1284)

9.2.1.3.
(1285)

Under the Bitstream component 2, the Upfront MBA MVNO had to purchase
packages for the data usage of its customers measured in Millions of Megabytes.
These packages were to be purchased for a minimum runtime of one year. The
minimum capacity to which the Upfront MBA MVNO needed to commit under the
Bitstream component 2 was the required monthly volume based on the subscriber
forecast of the Upfront MBA MVNO for the first year.

As regards voice and SMS services, minutes and SMS were to be purchased in bulk
packages which could be used for a period of up to two years. If a package was used
up before the end of that period, then a new package could be purchased at any time.
Voice was to be charged according to minute bundles independent of the transport
method.

If Telefonica did not sign an MNO agreement with a new MNO entrant by the end of
year 2014, the launch for the Upfront MBA MVNO would have had to take place as
soon as technically feasible and at the latest 12 months following the date of the
signing of the Upfront MBA MVNO agreement (launch date: approximately July
2015). Alternatively, if Telefénica signed an MNO agreement with a new MNO
Entrant by the end of year 2014, Telefénica would ring-fence the market start of the
New MNO Entrant (which was envisaged by July 2015) by a suspension of the
launch date for the Upfront MBA MVNO by 12 months after the launch of the New
MNO Entrant (launch date: approximately July 2016).

As part of the MBA component, Telefénica also committed to offer to up to two
other interested MVNOs or Service Providers, an MBA wholesale agreement under
the same terms and conditions as agreed with the Upfront MBA MVNO (the
"Consecutive MBA MVNOs", together the Upfront MBA MVNO and the
Consecutive MBA MVNOs are referred to as 