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COMMISSION DECISION
0f 9.7.2021

declaring a concentration to be compatible with the internal market and the EEA
agreement

(Case M.9829 — Aon / Willis Towers Watson)
(Text with EEA relevance)

(Only the English text is authentic)
THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union',

Having regard to the Agreement on the European Economic Area, and in particular Article 57
thereof,

Having regard to Council Regulation (EC) No 139/2004 of 20.1.2004 on the control of
concentrations between undertakings? 3, and in particular Article 8(2) thereof,

Having regard to the Commission's decision of 21.12.2020 to initiate proceedings in this case,
Having regard to the opinion of the Advisory Committee on Concentrations,

Having regard to the final report of the Hearing Officer in this case,

Whereas:
1. INTRODUCTION
(D) On 16 November 2020, the Commission received a notification of a proposed

concentration pursuant to Article 4 of Council Regulation (EC) No 139/2004 (the
“Merger Regulation”) by which Aon plc (Ireland, hereinafter “Aon” or the
“Notifying Party”) will acquire sole control of Willis Towers Watson Public Limited
Company (Ireland, hereinafter “WTW?”), by way of acquisition of the entirety of the
issued and outstanding shares of WTW (the “Transaction”).* Aon and WTW are
collectively referred to as the “Parties” whilst the undertaking that would result from
the Transaction is referred to as the “Merged Entity”.

! 0J C115,9.8.2008, p.47.

2 OJ L 24, 29.1.2004, p. 1 (‘the Merger Regulation’). With effect from 1 December 2009, the Treaty on
the Functioning of the European Union (‘TFEU’) has introduced certain changes, such as the
replacement of ‘Community’ by Union’ and ‘common market’ by ‘internal market’. The terminology
of the TFEU will be used throughout this Decision.

For the purposes of this Decision, although the United Kingdom withdrew from the European Union as
of 1 February 2020, according to Article 92 of the Agreement on the withdrawal of the United Kingdom
of Great Britain and Northern Ireland from the European Union and the European Atomic Energy
Community (OJ L 29, 31.1.2020, p. 7), the Commission continues to be competent to apply Union law
as regards the United Kingdom for administrative procedures which were initiated before the end of the
transition period. Accordingly, any references made to the EEA in this Decision should be read as also
including the United Kingdom.

4 Publication in the Official Journal of the European Union No C 398, 23.11.2020, p. 18.
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2

3)

“4)
)

(6)

(7

®)

)

(10)

(In

THE PARTIES AND THE OPERATION

Aon is a publicly traded global professional services firm domiciled in Ireland,
headquartered in London and listed on the New York Stock Exchange. Aon is active
in more than 120 countries. Its activities include: (1) commercial risk brokerage, (ii)
reinsurance brokerage, (iii) investment solutions, (iv) retirement solutions, (v) health
& welfare benefit solutions and (vi) human capital consulting.

WTW is a publicly traded global professional services firm headquartered in London
and listed on the NASDAQ Global Select Market. WTW is active in more than 140
countries. Its activities include: (i) commercial risk brokerage, (ii) reinsurance
brokerage, (iii) investment solutions, (iv) retirement solutions, (v) health & welfare
benefit solutions and (vi) human capital consulting.

The Transaction concerns the acquisition of sole control of WTW by Aon.

On 9 March 2020, Aon entered into a Business Combination Agreement with WTW
to combine in an all-stock transaction. The Transaction will be implemented by a
court-sanctioned scheme of arrangements pursuant to which Aon will acquire the
entire issued and to be issued share capital of WTW in exchange for shares of Aon.
Upon completion of the Transaction, existing Aon shareholders will own
approximately 63% and existing WTW shareholders will own approximately 37% in
the Merged Entity.

The Transaction therefore constitutes a concentration pursuant to Article 3(1)(b) of
the Merger Regulation.

UNION DIMENSION

The undertakings concerned have a combined aggregate worldwide turnover of more
than EUR 5 000 million (Aon: EUR 9 783 million, WTW: EUR 8 075 million). Each
of them has an EU-wide turnover in excess of EUR 250 million, (Aon: EUR [...]
million; WTW: EUR [...] million), but they do not achieve more than two-thirds of
their aggregate EU-wide turnover within one and the same Member State. The
notified operation therefore has a Union dimension.

THE PROCEDURE

On 16 November 2020, the Commission received formal notification of the
Transaction pursuant to Article 4 of the Merger Regulation.

During its phase 1 market investigation, the Commission reached out to a large
number of market participants (customers and competitors of the Parties), by
requesting information through questionnaires, telephone calls and written requests
for information pursuant to Article 11 of the Merger Regulation. Conducted a
targeted market reconstruction analysis by requesting data from the Parties and major
market participants, as well as reviewed bidding data of the Parties.

In addition, the Commission also sent numerous written requests for information
pursuant to Article 11 of the Merger Regulation to the Parties.

Based on a market investigation, the Commission raised serious doubts as to the
compatibility of the Transaction with the internal market. On 7 December 2020, the
Commission informed the Notifying Party of these serious doubts in a State of Play
meeting. Subsequently, the Commission adopted a decision to initiate proceedings
pursuant to Article 6(1)(c) of the Merger Regulation on 21 December 2020 (the
“6(1)(c) Decision™).
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On 21 December 2020, the Commission provided a number of key documents to the
Notifying Party. Additional key documents were provided to the Notifying Party on
6 January 2021.

The Notifying Party submitted its written comments to the Article 6(1)(c) decision
on 12 January 2021 (“Reply to the 6(1)(c) Decision”) and elaborated on those orally
during a State of Play meeting on 13 January 2021.

During the in-depth market investigation in phase 2, the Commission:

(a) held calls with market participants and sent requests for information in the
form of questionnaires;

(b) sent numerous requests for information pursuant to Article 11 of the Merger
Regulation to the Notifying Party, including a request for submission of
internal documents of selected custodians based on keyword searches and
reviewed such responsive internal documents submitted by the Parties;

(c) Reviewed the submissions of the Parties, sent numerous requests for
information to the Parties and reviewed responses, and had a number of
telephone calls with the Parties and their economic and legal advisors;

(d) Further refined market reconstruction and bidding / tender data analysis carried
out in phase 1.

On 9 February 2021, the Commission adopted a decision pursuant to Article 11(3) of
the Merger Regulation suspending the merger review time limit for initiating
proceedings and for decisions, due to the failure of the Parties to provide certain
requested documents. The suspension lasted from 8 February 2021 until 9 April
2021, when the Parties provided the requested documents.

The Commission provided feedback on the results of its phase 2 market investigation
to the Notifying Party in a State of Play meeting on 5 March 2021. During the
meeting, the Commission informed the Notifying Party of the preliminary results of
the phase 2 market investigation and the scope of the Commission’s preliminary
competition concerns.

In order to address the Commission’s preliminary competition concerns, the
Notifying Party submitted commitments on 9 April 2021. The Commission launched
a market test of those commitments on 12 April 2021.

On 15 February, independently of this Transaction, the Commission approved, under
the EU Merger Regulation, WTW’s sale of Miller Insurance Services LLP (“Miller”)
to Cinven Capital Management (SSF) and Raffles Private Holdings Limited.’ Miller
is active in the provision of non-life insurance and reinsurance brokerage services.
Under the simplified merger review procedure the Commission concluded that the
Cinven/Raffles/Miller transaction would not raise competition concerns because of
Miller’s limited market position in the EEA. Thus, Miller’s activities will not be
taken into account in the remainder of this Decision.

On 13 April 2021, the Commission extended the merger review time limit by 10
working days following a request by the Notifying Party pursuant to Article 10(3) of
the Merger Regulation.

M.10076 — Cinven/Raffles/Miller; Notifying Party’s submission on the sale of Miller, 2 December
2020.
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On 3 May 2021, the Commission extended the merger review time limit by a further
5 working days following a request by the Notifying Party pursuant to Article 10(3)
of the Merger Regulation.

The Notifying Party submitted final commitments on 12 May 2021 (the “Final
Commitments™).

On 16 June 2021, the Commission sent a draft of this Decision to the Advisory
Committee with the view of seeking the Committee’s opinion. A meeting of the
Advisory Committee took place on 30 June 2021 and the Committee issued an
opinion on 30 June 2021.°

INTRODUCTION TO THE COMMISSION’S ASSESSMENT

The Parties’ activities overlap in a wide number of areas, which will be assessed
below: (i) commercial risk brokerage (Section 6); (ii) reinsurance brokerage (Section
7); (iii) retirement solutions (Section 8); (iv) investment solutions (Section 9); and
(v) health and welfare benefits solutions (Section 10).

The present Section sets out the applicable legal framework for the Commission’s
assessment of horizontal mergers and summarises the markets on which the
Commission considers that, as notified, the Transaction is incompatible with the
internal market.

Legal test

Under Article 2(2) and (3) of the Merger Regulation, the Commission has to assess
whether a proposed concentration would significantly impede effective competition
in the internal market or in a substantial part of it, in particular through the creation
or strengthening of a dominant position.

In this respect, a merger may entail horizontal and/or non-horizontal effects. Non-
horizontal effects are those deriving from a concentration where the undertakings
concerned are active in different, but related, relevant markets.

As concerns the assessment of horizontal overlaps, the Commission’s guidelines on
the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings (the “Horizontal Merger Guidelines”)’
distinguish between two main ways in which mergers between actual or potential
competitors on the same relevant market may significantly impede effective
competition, namely non-coordinated and coordinated effects.

Non-coordinated effects may significantly impede effective competition by
eliminating important competitive constraints on one or more firms, which
consequently would have increased market power, without resorting to coordinated
behaviour. In that regard, the Horizontal Merger Guidelines consider not only the
direct loss of competition between the merging firms, but also the reduction in

The United Kingdom was invited to attend the Advisory Committee in accordance with Articles 94(3)
and 128(5) of the Agreement on the withdrawal of the United Kingdom of Great Britain and Northern
Ireland from the European Union and the European Atomic Energy Community (OJ L 29, 31.1.2020, p.
7).

Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings, OJ C 31, 05.02.2004, p.5-18.
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competitive pressure on non-merging firms in the same market that could be brought
about by the merger.®

The Horizontal Merger Guidelines list a number of factors which may influence
whether or not significant non-coordinated effects are likely to result from a merger,
such as the large market shares of the merging firms, the fact that the merging firms
are close competitors, the limited possibilities for customers to switch suppliers, or
the fact that the merger would eliminate an important competitive force. That list of
factors applies both for assessing whether a merger would create or strengthen a
dominant position, and for assessing whether a merger would significantly impede
effective competition due to non-coordinated effects in the absence of dominance.
Not all of these factors need to be present to make it likely that a merger will result in
a significant impediment to effective competition and it is not an exhaustive list.’

As set out in recital 25 of the Merger Regulation and paragraph 25 of the Horizontal
Merger Guidelines, a merger in an oligopolistic market can lead to a significant
impediment to effective competition due to non-coordinated effects without the
creation or strengthening of a dominant position, but instead through the removal of
important competitive constraints (i) that the merging parties previously exerted
upon each other together with (i1) a reduction of competitive pressure on the
remaining competitors.

A merger in a concentrated market may also significantly impede effective
competition due to horizontal coordinated effects where, through the creation or the
strengthening of a collective dominant position, it increases the likelihood that firms
are able to coordinate their behaviour and raise prices, even without entering into an
agreement or resorting to a concerted practice within the meaning of Article 101
TFEU. A merger may also make coordination easier, more stable or more effective
for firms that were already coordinating before the merger, either by making the
coordination more robust or by permitting firms to coordinate on even higher
prices.'?

To assess whether a merger gives rise to horizontal coordinated effects, the
Commission should examine, first, whether it would be possible to reach terms of
coordination and, second, whether the coordination would be likely to be
sustainable.!!

Summary of competitive concerns raised by the Transaction

The results of the Commission’s phase 2 investigation show that the Transaction will
likely result in a significant impediment to effective competition in the following
markets:

(a) commercial risk brokerage for large multinational customers (“LMCs”)!? (see
Sections 6.1.4 and 6.2), for the following risk types, at global level: property &
casualty, FinPro and cyber;

Horizontal Merger Guidelines, paragraphs 22 to 25.

Horizontal Merger Guidelines, paragraph 26.

Horizontal Merger Guidelines, paragraph 39.

Horizontal Merger Guidelines, paragraph 42.

For the purposes of this Decision, large multinational customers (“LMCs”) designate those companies
headquartered in the EEA and/or sourcing in this geography at least a significant proportion of their
insurance needs, with a global turnover equal to or higher than EUR 1 billion and requiring insurance
needs in more than five countries. In view of the specificities of such definition, whenever recalling
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(b) commercial risk brokerage for all other customers (non-LMCs), for the
following risk types at national level: property & casualty (Netherlands) and
cyber (Spain);

(c) commercial risk brokerage for all customers (LMCs and non-LMCs), for the
following risk types, at global level: aerospace manufacturing and space;

(d) treaty non-life reinsurance brokerage and facultative non-life reinsurance
brokerage, both at global level; and

(e) pension administration in Germany.'?

COMMERCIAL RISK BROKERAGE

The insurance industry provides financial protection to individuals, companies and
government entities when certain specified events occur. This protection is referred
to as insurance cover and an event against which a party seeks protection is referred
to as the risk. Cover is typically provided by companies known as insurance carriers,
or insurers.

Insurers undergo a process of underwriting, in which they examine risks, classify the
risks covered by their policies and determine the premium they will charge for the
coverage provided. The terms of an insurance agreement are detailed within an
insurance policy between the insurer and its customer (policy holder). Policyholders
will make regular premium payments to an insurer in return for the insurer agreeing
to pay a sum of money if the risk materialises.

Insurance may be broadly categorised into the provision of life and non-life
insurance cover. Life insurance typically involves an insurer providing protection in
the event of the policy holders’ death or serious illness. Non-life insurance covers all
other kinds of risk, from personal risks for individuals to commercial risks for
companies. Generally, commercial risks encompass broad categories of liability
cover (e.g. property & casualty risks) as well as other more special risk types (e.g.
aviation, energy and marine).'*

The Parties are both primarily active in the provision of non-life insurance brokerage
services. The overlap between the Parties’ activities leads to affected markets in the
commercial risk brokerage services, across different risk types.

The Parties primarily operate as insurance brokers servicing large, generally
multinational companies with highly technical operations — such as energy
companies or airline operators — by placing their risk in the insurance market. The
Parties also act as brokers for medium-sized and smaller corporate customers.'>

The activities of brokers are different from those of insurers and subject to a different
regulatory framework.!® The broker services provided by the Parties include assisting
clients in securing suitable cover to achieve their risk management goals at

references by the Notifying Party in its arguments or internal documentsto large accounts, large
customers, large multinational customers or multinational customers (“MNCs”) these terms cannot be
considered as synonymous to the term LMCs.

Whether the Transaction gives rise to a significant impediment to effective competition in the
retirement benefits consulting market in Germany is left open, as any such concerns are ultimately
remedied.

The different risk types are defined in more details further down below in Section 6.2.5.

Form CO, section 2.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 12.
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competitive terms. For that purpose, brokers will search the insurance market for an
insurer or a consortium of insurers capable of carrying the customers’ risks.

In addition, brokers typically also provide risk management advice and may provide
other services such as the assessment and quantification of the customer’s risk, the
ideal proportion of risk to be retained, policy wording, or advice on and handling of
claims vis-a-vis the insurer. These additional services are equally valued by
customers, and form part of brokerage services, distinct from other insurance
distribution channels (as defined in Section 6.2.3).

The Parties are also active in reinsurance brokerage services, which refers to the
transfer of risk from an insurer (the primary insurer) to a reinsurer (the secondary
insurer). Reinsurance brokerage services are discussed in Section 7 on reinsurance
brokerage.

Relevant product markets

For the definition of the relevant product markets in the present case, the
Commission, firstly, presents the Commission’s previous decisional practice
applicable in this case. Secondly, the Commission will address the Notifying Party’s
arguments, by discussing: (i) how, for the purposes of defining the relevant product
markets, the Parties’ activities and brokerage services in general relate to risk
management alternatives (Section 6.1.2) and direct placement (Section 6.1.3); (ii) the
possibility to distinguish a separate market for LMCs (Section 6.1.4), for each
underlying risk type (Section 6.1.5); and (iii) the possible existence of a distinct
market for captive-related services (Section 6.1.6).

Commission’s previous decisional practice

In its past decisional practice, the Commission acknowledged that corporate
customers clearly distinguish between the types of services they can procure from
brokers, on the one hand, and the types of services they can procure from direct
dealing with insurers, on the other hand,!” and considered, for the purposes of its
assessment, a market limited to insurance brokerage. The Commission therefore
relied on the differentiation between broker services and insurer services as a starting
point to determine whether the different distribution channels, i.e. brokered
placement and direct placement should be considered as separate markets.

In Marsh & McLennan Companies/Jardine Lloyd Thompson Group, the Commission
specified that the distribution of insurance via brokers constituted a separate product
market.!® This conclusion was supported by responses to the Commission’s market
investigation that revealed that most customers consider that the other risk
management channels, such as risk retention are not substitutes for brokerage
services.!” Furthermore, the responses to the Commission’s market investigation also
indicated that (i) customers (in particular large corporate customers) clearly
distinguish between the types of services they can procure from brokers; (ii)
customers (in particular large corporate customers) do not consider that insurers
compete directly with brokers in the distribution of insurance for large risks; and (ii1)
insurers typically do not operate their own distribution network, nor consider it
viable to create one.?’ Accordingly, the Commission concluded that the relevant

M.1307 — Marsh & McLennan / Sedgwick, paragraph 13.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraphs 10 to 15.
M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraphs 10 to 15.
M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 14.
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product market is limited to the intermediated distribution of insurance through
brokers. With respect to risk retention, the Commission also held that broker services
are also distinct from other insurance management channels such as risk retention.?!

Lastly, the market investigation carried out in Marsh & McLennan
Companies/Jardine Lloyd Thompson Group indicated that it is appropriate to
distinguish, within insurance brokerage, between the different risk types, in view of
the lack of supply-side substitutability between the different risk types.”? The
Commission therefore concluded in that case that the relevant product market was
the provision of non-life insurance brokerage services, with a further segmentation
per risk type.

Insurance and risk management alternatives (risk retention and alternative capital)

As an alternative to traditional insurance, corporate customers may choose to retain
their risk (for example: by way of accepting it, increasing capital or setting up a
captive®®), or place their risk on the alternative capital markets,?* i.e. ceding their risk
to entities operating in financial markets, e.g. hedge funds, mutual funds, sovereign
wealth funds, through various forms of vehicles.

As indicated at recital (44), the Commission has previously considered that the
broker services are also distinct from other insurance management channels such as
risk retention.?

The Notifying Party’s view

The Notifying Party submits that the distribution of insurance must be understood as
part of the broader risk mitigation strategy a company chooses to implement.
According to the Notifying Party, a company has a range of options available when
assessing how to address its commercial risks. The Notifying Party argues in this
respect that the relevant market should include all risk management channels
available to customers, i.e. (i) retaining the risk, including through the use of captive
insurers, and (ii) accessing alternative forms of capital.?

In the Reply to the 6(1)c Decision, the Notifying Party recalls the arguments above in
the context of the product market definition, and further develops the argument that
risk retention acts as a constraint on the Parties, in the context of the competitive
assessment.?’

The Commission’s assessment

As a preliminary point, the Commission observes that it is a well-established practice
that the insurance market does not include other risk management strategies such as
risk retention or alternative capital products. In previous decisions relating to the
insurance sector, the Commission has distinguished between three broad categories

21
22

23

24

25
26
27

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 15.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraphs 16 to 22. See
also M.1307 — Marsh & McLennan / Sedgwick, paragraph 18.

A company may establish a subsidiary referred to as a captive, whose sole purposes is to insure its
parent’s risk exposure. As a form of self-insurance, the parent company assumes its own risk by setting
aside its own capital within the captive. A broker may then also place reinsurance for such a captive.
Alternative capital is a non-technical term for forms of capital other than debt, equity or traditional
insurance.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 15.

Form CO, paragraphs 150 to 153.

Reply to the 6(1)(c) Decision, paragraphs 143 and 144.

20



(D

(52)

(33)

(54)

(35)

(56)

of insurance products: life insurance, non-life insurance and reinsurance, but has
never considered other risk management tools as belonging to the same market.?

In its previous decisional practice, the Commission has also concluded that risk
management alternatives are not considered in the same market as distribution of
insurance. In Marsh & McLennan Companies/Jardine Lloyd Thompson Group,
where the Commission considered that broker services are distinct from other
insurance management channels such as risk retention, because risk retention: (i) can
only be used for a limited proportion of the portfolio, (ii) depends on the risk appetite
of the company; and; in any event, (iii) does not decrease the need for broker
services, as brokers may intervene in the company’s risk management strategy.

In the present case, the results of the market investigation did not provide any
elements that would justify departing from the Commission’s previous practice. The
Commission assesses each of the risk management alternatives put forward by the
Parties in turn below.

Firstly, with regard to risk retention, the Commission notes that there are different
degrees to which the risk retention option is relevant, depending on the industry
considered, as well as the size of the risk. Indeed, the range of corporate risks varies
extremely and some very large risks may arise in certain specialties (e.g. indemnities
deriving from an accident in aviation, liabilities arising from accidents in the
hydrocarbon energy sector etc.). For these risks for example, respondents indicated
that retention is not an option, due to the sums at stake.*

Furthermore, if customers may decide to retain a certain proportion of their risk to
reduce the cost of insurance, there is a limit to the (small) proportion of risk that can
be retained.

In this regard, the results of the market investigation indicated that customers would
typically retain only a small proportion of their risk portfolio and require the services
of brokers to place the largest part of their risk in the insurance market, thereby not
decreasing their need for broker services.’!

Moreover, while risk retention is typically done via the set up and management of a
captive, the vast majority of customers®? indicated that they do not make use of
captives. Only LMCs indicated that they used captive,”® and even then, only
approximately half of the respondents within that group indicated that they make use
of captives.>

28

29
30
31

32

33

34

See M.6957 — IF P&C/Topdanmark; M.6217 — Baloise Holding / Nateus/Nateus Life; M.6053 — CVC /
Apollo/Brit Insurance or M.7233 — Allianz/Going concern of UnipolSai Assicurazioni in which the
Commission assessed the insurance market without considering other risk management strategies.
M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 15.

Replies to questions 9 and 12 of questionnaire Q1 to Customers.

Replies to questions 9 and 12 of questionnaire Q1 to Customers; Replies to questions 23 and 24 of
questionnaire Q5 to Competitors.

In this Decision, in the context of reporting the results of the market investigation, the term
“customers”, typically refers to all customers concerned by a given relevant market which responded to
the market investigation. Likewise, the term “competitors” typically refers to the competitors which
contributed to the market investigation.

For the purposes of this Decision, large multinational customers (“LMCs”) designate those companies
headquartered in the EEA and/or sourcing in this geography at least a significant proportion of their
insurance needs, with a global turnover equal to or higher than EUR 1 billion and requiring insurance
needs in more than five countries.

Replies to question 12 of questionnaire Q1 to Customers.
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In this respect, the results of the market investigation highlighted that the decision to
set up a captive depends on strategic considerations, such as risk appetite and
prevailing market prices of insurance cover.*> For example, customers may choose to
make use of captives to reduce the cost of the overall programme of primary
insurance when conditions on the insurance market are hard or for risks which are
difficult to insure in the primary insurance market. On this point, the results of the
market investigation are relatively mixed, with a significant number of respondents
viewing captives as an alternative to primary insurance while others did not consider
captives as an alternative to insurance at all.*®

Nevertheless, when it comes to determining whether captives can be used as an
alternative to broker services, the overwhelming majority of customers indicated that
they did not consider the use of captives as an alternative to the use of brokers.’” This
is linked to the fact that brokers typically provide a number of captive-related
services, ranging from the setting-up of the captive, to its management.

More generally, the Commission notes that brokers play an advisory role in the
strategic decision of customers to retain a proportion of their risk and/or use a
captive.

In fact, among those customers that have a captive, the large majority confirmed that
they use broker services for the design or management of the captive.*® Respondents
explained they normally use them for risks which cannot be insured on the insurance
market, to insure part of the risk to reduce costs by managing and covering some of
the risk, but not for all types of risks and not for the full required insurance cover.*

Accordingly, the overwhelming majority of customers explained that they would not
increase the proportion of risk assumed by their captives if broker fees were to
increase permanently by 5 to 10%,* so that the option for captive insurance does not
constrain brokers.

Secondly, with regard to the possibility of insuring a risk on alternative capital
markets, the results of the market investigation underlined that a very significant
proportion of customers does not consider the use of alternative capital as an
alternative to insurance,*' and only a very small proportion of customers actually
consider this as an alternative to broker services.*? Similar to risk retention, the very
small number of customers actually using alternative capital put forward in the
course of the market investigation that they still require broker services, either for
placement or for advisory services, as they do not have the knowledge and/or
capabilities to place risks on the alternative capital market without using brokers.**

35
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Replies to questions 12 to 14 of questionnaire Q1 to Customers.

Replies to question 13 of questionnaire Q1 to Customers.

Replies to question 13 of questionnaire Q1 to Customers.

Replies to question 12 of questionnaire Q1 to Customers.

Replies to questions 12 and 13 of questionnaire Q1 to Customers.

Replies to question 14 of questionnaire Q1 to Customers. According to paragraph 17 of the
Commission Notice on the definition of relevant market, where customers would not switch to readily
available substitutes in response to a hypothetical small but permanent relative price increase in the
product being considered, these substitutes will not typically be considered within the same product
market.

Replies to question 17 of questionnaire Q1 to Customers.

Replies to question 15 of questionnaire Q1 to Customers.

Replies to question 15 of questionnaire Q1 to Customers.

22



(63)

(64)

6.1.3.

(65)

(66)

6.1.3.1.
(67)

(68)

(69)

(70)

In this respect, the overwhelming majority of customers indicated that they would
not increase their use of alternative capital if broker fees were to increase
permanently by 5 to 10%,* so that the possibility to insure its risk on the alternative
capital markets does not act as a competitive constraint on brokers.*’

For the reasons listed above, and in line with its previous decisional practice, the
Commission considers that it is appropriate to define a relevant product market for
insurance distribution distinct from other risk management alternatives, namely risk
retention and alternative capital markets.

Distribution channels for commercial risk insurance distribution: direct placement
and brokers

Insurance may be arranged either by direct dealing between the primary insurer and
the reinsurer, or through a reinsurance broker.

As indicated at recital (44), the Commission has previously considered that other risk
management channels are not substitutes for brokerage services.*

The Notifying Party’s view

The Notifying Party submits that both channels offer a range of choices to clients,
from which they can and do select when assessing the best way to manage and cover
their insurance needs. According to the Notifying Party, direct distribution operates
as a real competitive constraint on the Parties and other brokers in many segments
globally and in the EEA, particularly in more commoditised segments such as
property & casualty.*’

Firstly, the Notifying Party argues that clients can, and do, commonly place a
significant part of their business directly with insurers, at least in certain business
lines. Clients can also place risk directly using in-house broker capabilities.
Customers with in-house broker capabilities are able to place large and complex risks
with multiple insurers without involvement of external brokers.*®

Secondly, large insurers across Europe are many times the size of the Parties in
revenue terms and have deep relationships with clients.*’

Thirdly, in relation to placing risk with multiple insurers, whilst the Notifying Party
recognises that clients may often find it easier to use a broker (or brokers) for the
placement of large risks with multiple insurers to help coordination and
administration of the placement process and any post-placement issues, such as
claims handling, the Notifying Party notes that many times clients use their
relationships with insurers for placing larger risks, and large insurers will often have
the capacity to cover those risks.>

44
45
46
47
48
49
50

Replies to question 16 of questionnaire Q1 to Customers.

Replies to question 17 of questionnaire Q1 to Customers.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraphs 10 to 15.
Form CO, paragraph 97 et seq. and 153 to 158.

Form CO, paragraph 99 et seq.

Form CO, paragraph 99 et seq.

Form CO, paragraph 99 et seq.
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Finally, the Notifying Party argues that the placement of risks via Lloyd’s of
London,! for which a broker is typically needed, play a limited role in the market, as
it only accounts for a small proportion of overall commercial risk.>?

In the Reply to the 6(1)(c) Decision, the Notifying Party maintains that the relevant
product market, should encompass all risk management channels available to
customers, and further develops the argument that the direct channel acts as a
constraint on the Parties, in the context of the competitive assessment.>

The Commission’s assessment

As stated above in Section 6.1.1, in its previous decisional practice, the Commission
concluded that the relevant product market is limited to the intermediated distribution
of insurance through brokers, as (i) customers clearly distinguish between the types
of services they can procure from brokers, (ii) customers do not consider insurers to
compete directly with brokers in the distribution of insurance for large risks, and (iii)
insurers typically do not operate their own distribution network, nor consider it
viable to create one.>*

As acknowledged by the Notifying Party, brokers are risk advisers and
intermediaries in the transfer of risk as opposed to providers of insurance.>®

Brokers are perceived as acting in the client’s interest while underwriters are seen as
acting in their own profit interest. As a matter of law, insurance brokers act for the
prospective policyholder so that their legal and regulatory obligations are to act in
their clients’ best interests both as to advice and as to any risk transfer arrangements
they negotiate for their clients, including the negotiation of insurance coverage terms
and conditions. As such, broker services are requested where independent advice is
needed.

Moreover, the range of services which customers seek from brokers normally goes
beyond the actual placement of insurance cover, and may include an array of services
which can be tailored to meet the client’s needs, such as identification and
assessment of risk, independent risk management advice, security rating of insurers,
insurance market intelligence, independent actuarial services and claims support.

In the present case, the results of the market investigation confirmed the
Commission’s previous practice in that it distinguishes the distribution of insurance
through brokers from the direct placement of insurance with insurers.

Firstly, the results of the market investigation confirmed that the services offered by
brokers are much wider than risk placement, so that the use of brokers bear an added
value which is not compensated when placing the risk directly.’® As described by the
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Lloyd’s of London is a specialised insurance market which brings together brokers and insurance
companies. The business written at Lloyd’s is brought to specialist syndicates, who price and
underwrite risk, via brokers and cover holders. Much of the capital available at Lloyd’s is provided on a
subscription basis — where Lloyd's underwriters join together as syndicates and where syndicates join
together to underwrite risks and programmes.

Form CO, paragraph 127 et seq.

Reply to the 6(1)(c) Decision, paragraphs 143 and 144.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 14. See also
M.1307 — Marsh & McLennan / Sedgwick, paragraph 13.

Form CO, paragraph 153.

Replies to question 9 of questionnaire Q1 to Customers; Replies to question 4 of questionnaire Q1 to
Competitors.
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Notifying Party,’” the role of a broker involves inter alia an understanding of the
nature of a client’s business, an assessment of its risks, the collection of detailed
information on its relevant assets, operations, financial information, the general
nature of its business, loss history, regulatory landscape and other factors which
contribute to a full understanding of risk profile. As such, brokers may provide
advice on steps to prevent or mitigate, control and manage loss.

Accordingly, the first step for brokers, even before placing the risk is to advise
clients on their insurance needs and potential strategies to mitigate such risks. After
that, brokers seek and negotiate coverage for the risk that should be insured and have
access to valuable information to benchmark insurance premiums. Moreover, brokers
advise on or are involved in the negotiation, drafting and issuing of policy
documents, in the negotiation of policy changes and in the production of evidence of
coverage and certificates of insurance to third parties on behalf of clients.

Brokers also provide their expertise to advise and assist clients throughout the claims
process either by providing advice and advocacy on disputed losses or by helping to
process the claim with insurers. In the latter case, a broker will typically be closely
involved in providing insurers with claims documentation, loss adjuster reports and
relaying legal advice from a client’s or underwriter’s legal adviser where appropriate.

In this respect, respondents to the market investigation indicated that they value a
number of services equally to the placement of risks: advice on risk management,
benchmark and negotiation of premiums, access to the insurance market, policy
wording, assistance on claims handling, access to the Lloyd’s of London market,
analytics on the impact of changing insurance conditions or advice on prevention
measures to mitigate risks.*® It follows that a customer deciding not to use the direct
channel, would be deprived from the broad range of value-added services offered by
brokers.

Secondly, the results of the market investigation highlighted that, in practice, the
proportion of risks placed directly by customers is limited and varies significantly
across different risk types and the features of the risks.

Respondents to the market investigation indicated that the types of risk for which
direct placement is difficult are those requiring (i) several insurers on one policy, (ii)
very specialised knowledge (for example space-related risks), (iii) access to the
Lloyd’s of London market, (iv) global programs compliant with national rules in
different countries. Respondents to the market investigation underlined that the
placement of all of these risks required the market overview and knowledge of a
brokerage firm.>

In line with this, the large majority of customers indicated that they place all of their
risks via brokers. Only a limited proportion of customers use the direct channel and
only for a limited part of their insurance needs, while only a very small number of
companies place all or the majority of their risks directly. A majority of LMCs also
indicated that they place all of their risks via brokers.®

This is explained by a lack of in-house resources and knowledge of customers. In this
regard, approximately half of the customers explained that they do not consider it
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Form CO, paragraph 153.

Replies to question 9 of questionnaire Q1 to Customers.
Replies to question 6 of questionnaire Q1 to Customers.
Replies to question 5 of questionnaire Q1 to Customers.
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feasible to place their risk directly without the intermediation of a broker, as they do
not have the capabilities or the necessary expertise. This is also true for LMCs as,
while they typically have more resources, they tend to require large and more
complex insurance programs, sometimes with a consortium of insurers (co-
insurance).®!

Additionally, brokers may be involved with customers placing their risk directly. As
mentioned above for risk retention, and acknowledged by the Notifying Party,
brokers may be involved in advising which proportion of risk can be retained and
which proportion should be insured, prior to any placement.®?

As to the argument put forward by the Parties according to which customers are able
to place a significant part of their insurance directly, through the use of in-house
brokers,®> the market investigation revealed that the overwhelming majority of
customers do not make use of in-house brokers. On the contrary, only a very small
number of customers use in-house brokers.%*

Furthermore, a majority of customers confirmed that in-house brokers cannot replace
the services of external brokers, as it would be uneconomical and in-house teams do
not have the same level of capabilities, knowledge of the market and the specialties,
as well as lack of access to the market compared with brokers.%> In addition,
customers value the network that brokers have with insurers, their experience with
large and complex risks and their ability to negotiate the best premiums available on
the market, as some of the most important characteristics for selecting a broker.

Thirdly, the market investigation also indicated that for very large and complex risks
requiring insurance by a consortium of insurers, direct placement is not considered as
a viable option, as customers do not have the resources nor the capacity necessary to
coordinate the placement of risks with a large number of insurers. Conversely,
brokers typically intervene to coordinate consortia of insurers.

In this regard, the vast majority of customers, including LMCs, confirmed that they
are not able to place risks with a consortium of insurers directly.%” Risk involving a
consortium of insurers represents a very significant part of the market, and the largest
part for several risk types.

For example, according to data submitted by the Parties, [a significant percentage] of
the Gross Written Premium (“GWP”) placed by WTW is placed with more than [...]
insurers. With regard to aviation (aircraft operator and aerospace manufacturing) and
space, the proportion of GWP placed with more than [...] insurers is over [a very
high percentage], and specifically with regard to space the proportion placed with
more than [...] insurers is above [a very high percentage].®®

Fourthly, LMCs which are active in several countries tend to require brokers with a
local presence in each and every country where they have operations, to assist them
in the placement. For this type of customer, a thorough knowledge of local markets is
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Replies to question 6 of questionnaire Q5 to Competitors.

Form CO, paragraph 156.

Some companies have in-house teams that have risk-management capabilities, interact directly with
insurers and negotiate and place risk on behalf of the company.

Replies to question 18 of questionnaire Q1 to Customers.

Replies to question 19 of questionnaire Q1 to Customers.

Replies to question 20 of questionnaire Q1 to Customers.

Replies to question 7 of questionnaire Q1 to Customers.

Form CO, paragraph 127.
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required to ensure a harmonious compliance with national rules in different
countries, requiring the market overview and knowledge of a brokerage company.®

Fifthly, for some risk types as well as for LMCs, a significant proportion of risk is
placed via the Lloyd’s of London market. In this respect, the Notifying Party
acknowledged that whilst customers could theoretically place a risk directly via
Lloyd’s of London, in practice almost all risks placed at Lloyd’s of London are done
so through brokers who facilitate the risk-transfer process between clients and
underwriters.”

In this regard, while the Notifying Party submits that only [a small percentage] and [a
very small percentage] of the global GWP respectively placed by Aon and WTW
goes through the Lloyd’s of London market, the Commission notes that looking at
the EEA GWP, this proportion is [...] higher. In fact, approximately 25% of the
customers responding to the market investigation indicated that they place risks in
the Lloyd’s of London market.”!

Finally, the large majority of customers, including LMCs, indicated that if broker
fees were to permanently increase by 5 to 10%, they would not switch to direct
placement of commercial risk insurance,’” so that the possibility for the direct
placement of risks does not act as a competitive constraint to brokers.

In view of the available evidence and in line with its previous decisional practice, the
Commission considers that it is appropriate to distinguish the distribution of
insurance through brokers from the direct placement of insurance with insurers.’"*

Large multinational customers

As noted in Section 6.1, the supply of commercial risk brokerage services to large,
international companies with highly technical operations account for a significant
portion of the Parties’ overlapping activities. This, combined with the fact that the
market investigation evidenced that a significant number of large customers with
complex and global insurance needs considered that they could only use the Parties
and Marsh as brokers and that Tier two brokers and smaller brokers would not be
able to meet their needs, led the Commission to investigate whether defining a
distinct market for large multinational customers (“LMCs”) would be appropriate’®
separate from customers with less complex needs (i.e. non-LMCs) that are generally
medium- and small-sized customers.

The Notifying Party’s view

The Notifying Party argues that defining separate markets according to customer’s
size is not appropriate, notably because a wide range of brokers can service clients of
varying sizes, so that there is no particular group of client which has a more limited
choice in their selection of a broker. According to the Notifying Party, large,
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Replies to questions 31 and 33 of questionnaire Q1 to Customers.

Form CO, paragraph 132.

Replies to question 10 of questionnaire Q1 to Customers.

Replies to question 8 of questionnaire Q1 to Customers.

The Commission refers to this market also as “brokered channel” in this Decision, in line with the
terminology as used by the Notifying Party; Form CO, paragraph 97.

The Commission will, nevertheless assess the potential competitive constraint caused by direct
placement in the context of the competitive assessment as an out-of-market constraint.

LMCs are defined in contrast to medium- and small-sized customers (non-LMCs), i.e. those companies
which do not meet the following criteria (i) a global turnover equal to or higher than EUR 1 billion and
(i1) requiring insurance needs in more than five countries.

27



99)

(100)

(101)

(102)

(103)

regional, local and specialised brokers all compete for, and provide services to,
clients of all sizes, and the Parties are significantly constrained by the presence of
smaller brokers across the entire spectrum of clients that they serve. The Notifying
Party explains that large clients use a wide range of brokers to place their risks and
that smaller brokers have shown that they can win and service major clients on a
regular basis from larger brokers.

In its Reply to the Article 6(1)(c) Decision, the Notifying Party further submits that
defining separate markets according to the size of customers is not appropriate, on
the basis of the following factors: (i) legal precedents (or rather, lack thereof), (ii)
demand-side considerations, (iii) supply-side considerations and (iv) the results of
the market investigation which the Notifying Party considers to be inconclusive.”

Firstly, the Notifying Party submits that, segmentation by client size is relatively
uncommon as a matter of market definition in the Commission’s past practice. The
Commission has not previously made a distinction based on customer size in
decisions concerning the insurance brokerage industry (notably in the Marsh &
McLennan Companies / Jardine Lloyd Thompson Group decision).”’

Furthermore, in the cases where the Commission has considered making a distinction
based on customer size, such a distinction was ultimately not adopted for reasons that
apply in the present case. In this respect, the Notifying Party provides a number of
examples, such as cases related to the supply of IT services,”® where the Commission
acknowledged that large businesses and smaller organizations procure their services
in different ways, but ultimately found that the high degree of supply-side
substitutability for these services undermined a segmentation based on customer size.
The Notifying Party submits that this is also the case for the present transaction.”

The Notifying Party further referred to previous Commission decision® in which the
Commission concluded that segmenting the market by the customer’s sector of
activity was a good proxy for a possible segmentation based on customer size. The
Notifying Party submits that in any case, the same reasoning should be applied to the
present case.

Moreover, the Notifying Party highlights that the relatively few cases in which a
large customer segment was defined are clearly distinguishable from the present
case. According to the Notifying Party, this is because these cases related to sectors
where large customers have needs that are different to those of smaller customers by
reference to some objective quantifiable factor as the supply of gas and electricity,’!
the distribution of office supplies,® or the provision of enterprise application
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Reply to the 6(1)(c) Decision, paragraph 93.

Reply to the 6(1)(c) Decision, paragraphs 94 to 105.

See inter alia, M.8864 — Vodafone / certain Liberty Global businesses, paragraph 599; M.7480 —
Cargill / ADM chocolate business, paragraph 274; M.7018 — Telefonica Deutschland/E-plus, paragraph.
837 and M.6458 — Universal Music Group / EMI Music, paragraph 720.

Reply to the 6(1)(c) Decision, paragraph 99.

M.8287 — Nordic Capital / Intrum Justitia AB, paragraphs 45 to 52. See also M.9759 — Nexi / Intesa
Sanpaolo, for which the Notifying Party submits that the difficulty in defining markets on the basis of
customer size was discussed, but the Commission ultimately concluded that since there was no
correlation between customer size and the service required there could not be a market fragmentation
due to customer size. The Notifying Party submits that the same reasoning shall apply to the present
case.

M.7929 — EPH / ENEL / SE; and M.5802 — RWE Energy / Mitgas.

See M.7555 — Staples / Office Depot; M.3108 — Office Depot / Guilbert and M.2286 — Buhrmann /
Samas Office Supplies.
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software.®® In this regard, the Notifying Party notes that, in contrast to these sectors,
the needs of large multinational customers in relation to broker services are not
sufficiently distinct from the needs of other customers to merit segmentation by
customer size.®* Lastly, the Notifying Party submits that even in cases where the
Commission has identified a market for large customers, it has not necessarily
resulted in competition concerns (e.g. Oracle/Peoplesoft) and this is true in this case
t00.%

Secondly, the Notifying Party submits that, on the demand-side, there is not a
differentiation between the needs of larger and smaller customers that distinguishes
the service offering and pricing for each hypothetical customer group.’® In this
regard, the Notifying Party challenges the specific LMC needs identified by the
Commission, namely (i) global outreach; (i) expertise with large complex risks; (iii)
complex claims management; (iv) strong professional capabilities and, (v) full range
of insurance services.?’

To begin with, the Notifying Party submits that the need for a broker with global
outreach is not a specific need for LMCs, as (i) customers look for a broker that can
satisfy the brokerage needs of its own operations (i.e. in the countries where they
operate), (i) there is no clear relationship between the size of the customer and the
number of countries in which a client has insurance needs and, (iii) a global outreach
can be achieved not necessarily through a large owned network but also via partner
and corresponding networks.®®

In addition, the Notifying Party submits that there is no clear relationship between
the size of the client and the complexity of their risk needs, as the complexity and
expertise required tends to be defined by the nature of the risk and not by the size of
the customers.® In the same vein, the Notifying Party submits that there is no causal
relationship between the size of the customer and the complexity of the claims
management required, as the level of claims management is dependent on the type of
risk involved and not the size of the customer.”

Lastly, the Notifying Party submits that all customers —regardless of their size—
would expect and need strong professional capabilities and the provision of ancillary
services beyond the brokerage function of risk transfer, and, hence, they are not
element that can differentiate LMCs from non-LMCs.’!

The Notifying Party also highlights that switching patterns of large and smaller
customers are similar, which supports the Parties’ contention that there are no bright
lines between larger and smaller customers.”? Therefore, the Notifying Party argues
that the customer differentiation test set forward in paragraph 43 of the Market
Definition Notice is not met.”?
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See M.3216 — Oracle / Peoplesoft.

Reply to the 6(1)(c) Decision, paragraph 101.

Reply to the 6(1)(c) Decision, paragraphs 94 to 105.
Reply to the 6(1)(c) Decision, paragraphs 106 to 125.
Reply to the 6(1)(c) Decision, paragraph 109.

Reply to the 6(1)(c) Decision, paragraphs 111 to 116.
Reply to the 6(1)(c) Decision, paragraph 118.

Reply to the 6(1)(c) Decision, paragraph 121.

Reply to the 6(1)(c) Decision, paragraphs 124 and 125.
Reply to the 6(1)(c) Decision, paragraph 108.

Reply to the 6(1)(c) Decision, paragraphs 107 and 108.
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Thirdly, the Notifying Party submits that supply-side dynamics do not support
segmentation on the basis of client size, as established by paragraphs 20 and 21 of
the Market Definition notice.**

In this regard, the Notifying Party submits that brokers of varying sizes, including
smaller brokers, have all of the capabilities that are necessary to service large clients,
namely: level of expertise and experience required to support large clients and/or
complex risks, size of the team required to support large clients and/or complex risks,
a global network and ability to handle multi-country risk programmes, ability to
access a sufficiently deep pool of coverage on behalf of large clients and access to
data and analytics necessary to support large clients/complex risks.”>

Therefore, no particular size of client has a more limited choice in their selection of a
broker. Larger, regional, local and specialised brokers all compete for, and provide
services to, clients of all sizes, and the Parties are significantly constrained by the
presence of smaller brokers across the entire spectrum of clients that they serve.
Moreover, large clients use a wide range of brokers to place their risks and that
smaller brokers specifically have shown that they can win and service major clients
on a regular basis from larger brokers.

In the same vein, the Notifying Party highlights that the internal organisation of the
Parties does not indicate that segmentation by client size would be appropriate, as
both Aon and WTW are organized by risk class or business type.’® In any event, the
Notifying Party submits that some limited differentiation in terms of commercial
strategy or approach is hardly indicative of a separate market.”” Similarly, the
Notifying Party submits that the fact that WTW internal documents [business secrets
regarding commercial strategy] does not indicate that the Parties are “accordingly
organised” as it is a purely a strategic, commercial decision, and does not indicate
that there is any appropriate segmentation between client sizes in any specific
brokerage market.”®

Fourthly, the Notifying Party submits that the results of the market investigation are
inconclusive, as from the responses it cannot be said that the market investigation
definitely indicates that a separate market exists for the provision of commercial risk
brokerage services to LMCs.” In this regard, the Notifying Party submits that the
few customer questionnaires provided to the Parties reveal mixed results with
nuanced responses that reflect the particular needs and characteristics of individual
customers rather than of a wider customer group. Moreover, the Notifying Party
submits that in concluding that it is appropriate to define a separate market for large
multinational customers, the Commission relies heavily on feedback from
competitors — and Marsh in particular — with limited consideration of responses from
customers. %

The Commission’s assessment

To determine whether defining a separate market for LMCs would be appropriate,
the Commission had, as a preliminary step, to identify the group of relevant large,
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Reply to the 6(1)(c) Decision, paragraphs 126 and 127.
Reply to the 6(1)(c) Decision, paragraphs 126 to 129.
Reply to the 6(1)(c) Decision, paragraph 130.

Reply to the 6(1)(c) Decision, paragraph 132.

Reply to the 6(1)(c) Decision, paragraph 133.

Reply to the 6(1)(c) Decision, paragraphs 135 to 139.
Reply to the 6(1)(c) Decision, paragraphs 140 to 142.
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international corporate customers (the LMCs) which sources brokerage services for
the design and management of global insurance programs. The results of the market
investigation have highlighted, in this regard, that LMCs typically fulfil a number of
criteria that allow for a homogeneous group of customers to be defined.

In this respect, the results of the market investigation carried out in phase 1, indicated
that customers, with a relatively high annual turnover and, geographically
widespread operations had complex and global needs which translated into a
reduction in their choice of suitable brokers, compared to other types of customers.
Building upon these findings, in the course of the phase 2 market investigation, the
Commission researched these features in more detail (and per risk type as detailed in
Section 6.1.5). Although there exists no clear delineation to determine the market for
LMCs, the Commission considers that the homogeneity of the group that it has
identified on the basis of these criteria render it an appropriate proxy for identifying
those sizeable companies with international operations requiring insurance for
specific complex risks.

The first criterion relates to the size of the company, as LMCs are, by definition,
large. In this respect, approximately half of the Parties’ competitors which
contributed to the market investigation indicated that they have an internal structure
and organisation following customers’ size,'’! and more generally consider that there
is an industry-wide practice to segment the commercial insurance market according
to the size of companies seeking insurance cover.!> More specifically, players of the
industry use a variety of values as a benchmark to determine the size of their
customers, notably the revenues achieved with the broker, the amount of premium,
the number of employees or the overall annual turnover.'® In this respect, the
Parties’ main competitor for example indicated that it operates a distinction
according to client size, depending on the turnover of its clients “because client size
roughly indicates client complexity (large clients are more likely to have
multinational exposures across multiple risk types and devoted internal risk
management functions).”'** [This competitor] indicated that it has three tiers of
clients, and that its top group is constituted of companies having an annual turnover
over USD 500 million for clients based in the United States and USD 1 billion for
companies established outside of the United States. Similarly, another competitor of
the Parties indicated that its large complex client segment is “broadly aligned to the
Forbes 2000 list with extensions for similar private companies and significant para-
statal or public sector organisations.”'% This competitor continues by highlighting
that one of the common features of these companies is their annual turnover: “7hese
companies tend to have a turnover exceeding $2bn.”'% Likewise, WTW’s internal
documents discussed below (See Figures 1 and 2), show [...] are used to determine
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Replies to question 3 of questionnaire Q16 to Competitors.

Replies to question 4 of questionnaire Q16 to Competitors.

In this regard, the Commission notes that a Swiss Re industry report explains that the commercial
insurance market is often segmented into three groups (small, medium-sized and large customers), and
defines each group according to the number of employees. See Sigma 05/2012 Insuring ever-evolving
commercial risks, https://www.swissre.com/institute/research/sigma-research/sigma-2012-05.html, last
accessed 1 June 2021, 12:07.

Replies to question 3 of questionnaire Q16 to Competitors (Document ID 9055).

Replies to question 3 of questionnaire Q16 to Competitors (Document ID 8961).

Replies to question 3 of questionnaire Q16 to Competitors (Document ID 8961).
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different types of clients.!”” In Figure 1 for example, clients with revenues above

USD [...] are considered as “Large and complex”.!%

Furthermore, the results of the market investigation highlighted that, more than 75%
of the companies responding to the market investigation with a turnover exceeding
EUR 1 billion indicated that they have insurance needs in more than 5 countries (as
explained in more detail below, the number of countries in which a company has
insurance needs constitutes a relevant benchmark for assessing the complexity of its
requirements). Conversely, the majority of companies with a turnover below EUR 1
billion provided that their insurance needs covered 5 countries or less.'”

On this basis, the Commission considers that it is appropriate to take as a benchmark
the global annual turnover of companies that is equal to or higher than EUR 1
billion.!'°

The second criterion aims at capturing the complexity of the placement which
characterises this group of customers. The results of the market investigation show
that large customers with operations in several countries around the world require
brokers with a local market knowledge in the country of operations of their
customers. Respondents to the market investigation also clearly underlined that the
substantive international activities of customers drives more complex risks to be
insured. In this respect, the Commission considers that operations requiring
insurance in more than 5 countries acts as an appropriate benchmark to determine the
complexity of the insurance needs of a given company.'!!

Furthermore and as a last point, in line with the findings with respect to the
geographic scope of the market defined in Section 6.2.1, the Commission considers it
appropriate to put a focus on companies headquartered in the EEA and/or sourcing in
this geography at least a significant proportion of their insurance needs.

In this respect, in the course of the market investigation, LMCs indicated that it is
important that their broker has a local presence in the same geographic area where
the customer is headquartered.!'” The selection of a broker handling a global
program is typically taken centrally by customers. Services such as strategic risk
consulting are typically provided in proximity to the location of the headquarters, and
the main contact between a broker and the customer, for instance with the entity
within the customer’s organisation responsible for the handling of its commercial
risks, takes place in the geographic area where the customer is based.
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WTW internal document [...] ID 314, US DOJ reference WTW-2R-000063980; WTW internal
document [...] ID 314, US DOJ reference WTW-2R-000063980.

WTW internal document [...] ID 314, US DOJ reference WTW-2R-000063980.

Replies to questions 1.2 and 21 of questionnaire Q1 to Customers.

Based on customer responses in the course of the phase 1 market investigation, the Commission was
also able to carry out some modelling indicating that the customers with annual turnover of equal to or
higher than EUR 1 billion had more complex insurance needs that limited their options of a broker. This
was further refined and assessed in phase 2 and largely confirmed for the relevant risk types.

In the course of the market investigation, the Commission asked customers about the number of
countries they require commercial insurance brokerage services in, and responses (taken together with
qualitative feedback) indicated that largely more than 5 countries serves as a proxy to distinguish
customers that require global and complex brokerage services. The Commission did further modelling,
which indicated that the higher the number of countries the customer needed brokerage services for, the
more their choice of a suitable broker is restricted.

Replies to questions 17 to 18 of questionnaire Q7 to commercial risk brokerage Customers for property
& casualty; Replies to questions 17 to 18 of questionnaire Q9 to commercial risk brokerage Customers
for FinPro.
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Customers point at benefits of having a broker with knowledge of the insurance
market in the customer’s home market and applicable local legislation. Customers
also value the ability of a broker to provide services in local language, join meetings
personally or operating in the same time zone as the broker.!' In this respect, while
the need for headquarter proximity of a broker may depend to some degree on
customer preference, internal organisation of the client as well as the type of risk and
the degree of consultancy services involved, the Commission notes that this stated
preference was clearly underlined by respondents in the context of the market
investigation.!!* On this basis, the Commission considers that it is appropriate to
focus on those companies headquartered in the EEA and/or sourcing a significant
proportion of their insurance needs in this geography for the purposes of its
assessment.!'> In the same vein, the market investigation indicated that while the
majority of EEA-based customers consider the geographic market to be global (see
Section 6.2.1), the same customers also indicate that they mostly use an EEA-based
broker,!''® indicating that the local/EEA element is relevant for the product market
definition. Similarly, internal documents of the Parties (namely customer tender
examples) indicate that global service is provided via the EEA-based offices to EEA-
based customers. Noting this interplay between local and global elements, as an
example, one of WTW’s customer-facing tender document states: “/.../”!!”

Therefore, for the purposes of this Decision, the Commission considers that the term
LMCs designate those companies headquartered in the EEA and/or sourcing in this
geography a significant proportion of their insurance needs, with a global turnover
equal to or higher than EUR 1 billion and requiring insurance needs in more than five
countries (the relevant geographic market is assessed in Section 6.2.1).''8
Conversely, those companies which do not meet these criteria are distinguished from
LMCs and referred to, in the context of this Decision, as medium- and small-sized
customers (“medium- and small-sized customers”/’non-LMCs”).

In this respect, as demonstrated below, the results of the market investigation have
revealed that, in some instances, depending on the risk type concerned, it is

113
114

115

116

117
118

Replies to question 53.1 of questionnaire Q1 to Customers.

Replies to questions 17 to 18 of questionnaire Q7 to commercial risk brokerage Customers for property
& casualty; Replies to questions 17 to 18 of questionnaire Q9 to commercial risk brokerage Customers
for FinPro.

As the Commission’s jurisdiction in the present case is the EEA, putting a focus on companies
headquartered in the EEA and/or primarily sourcing in this geography, rather than customers of other
jurisdiction sourcing in the EEA in an ancillary manner, is the appropriate scope for the purposes of the
assessment of the competitive landscape. In the meantime, as detailed below in Section 6.3.1, the
Commission considers a global scope for the sourcing of brokerage services by LMCs.

For example, reply to questions 6 and 7 questionnaire Q15 to aerospace manufacturing and space
Customers (Document ID 9560).

Reply to RFI 48, Annex 5.

The Commission notes that this approach is in line with that of other national competition authorities in
the world. By way of comparison, the Australian Competition & Consumer Commission (ACCC) has in
its Statement of Issues (SOI) dated 18 February 2021 used a range of criteria to define large commercial
insurance customers, acknowledging that there is no “bright lines” to segment the marker. In its SOI,
the ACCC’s preliminary view is that large customers are likely to have (i) insurance premium in excess
of at least $500 000, and/or (ii) annual revenue in excess of $150 million, and/or an ASX150 listing,
which identifies the list of Australia’s top 150 companies. The SOI is available on the ACCC’s website
at the following link: https://www.accc.gov.au/system/files/public-
registers/documents/Aon%20WTW%20-%20Statement%200f%20Issues_0.pdf, accessed on 4 June
2021, at 08:00).
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appropriate to distinguish between LMCs and medium- and small-sized customers
with respect to the supply of commercial risk insurance brokerage services.

Firstly, with respect to the Notifying Party’s first argument that the Commission’s
previous decisional practice, in particular in insurance brokerage, does not support a
segmentation by client size of the customers, and that it is not appropriate to do so in
this case, the Commission recalls as a preliminary point that its previous decisional
practice is not binding and that any assessment is dependent on the facts of the case.
In this respect, while the Commission acknowledges the Notifying Party’s references
to other cases where a distinction by customer was not warranted, or competition
concerns for a specific customer segment were not found, the definition of the
relevant product and geographic markets and the competitive assessment are carried
out on a case-by-case basis, relying on the facts relevant to each case and the results
of the market investigation.

Additionally, the Commission further considers that the Notifying Party’s argument
is not supported by the facts of the present case.

In its decision in Marsh&McLennan/Sedgwick,''® the Commission considered that
commercial brokerage specialty markets could be further segmented based on,
amongst other factors, customer size or type, while ultimately leaving the exact
product market definition open. More recently, in Marsh & McLennan
Companies/Jardine Lloyd Thompson Group, contrary to the Notifying Party’s
argument the Commission also left this question open and did not assess further the
possibility to segment the market for commercial risk brokerage based on customer
size or type.!?’ In this respect, the Commission notes that these two decisions, unlike
the present Transaction, did not involve two of the largest global brokers with
significant capabilities and focussed on catering for the largest global companies as
their primary customer base (JLT was a smaller player in size than Marsh and the
Parties), so that further market segmentation investigation was not warranted in light
of the market investigation feedback. On the contrary, in the present case, the
Commission considers that the Parties overlapping activities justifies that it assess
whether it is relevant to segment the market depending on the size of customers.

More generally, the Commission notes that in a number of cases in the past it was
appropriate to distinguish a market based on customer size/type or other
characteristics. For example, in the case Staples/OfficeDepot, the Commission
distinguished a market for certain contracts further segmented into a market for large
business customers, depending on the number of employees.'?! In this respect, the
Commission notes, as acknowledged by the Notifying Party, that it was found in
Staples/OfficeDepot that smaller office suppliers did not have the physical
infrastructure to support large customers, which is similar to the situation in the
present case, as discussed in further detail below in the present Section. Moreover,
there are additional prior decisions in the energy sector where the Commission
decided that it was appropriate to distinguish customers by size.!??
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M.1307 — Marsh & McLennan / Sedgwick, paragraph 19.
M.9196 — Marsh & Mclennan Companies/Jardine Lloyd Thompson Group, paragraph 17, notably reads
“For the purpose of this decision, the Commission thus does not further assess the possibility to

segment the market of non-life insurance broking based on customer size/type.”

M.7555 — Staples/OfficeDepot, paragraph 170.
For example, M.7602 — Deutsche Telekom Group/MET Holding/ JV, paragraphs 10-14; M.8870 —

E.On/Innogy.
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Furthermore, a number of respondents to the market investigation have drawn
parallels to the audit sector'?® and in particular the UK Competition and Market
Authority’s market study that focused on the audit services provided to the largest
corporate customers (FTSE 100 and 250 listed companies).'?* A distinction based on
customer size and type was warranted because it was a distinct market where
challenger audit firms outside of the so-called Big Four where not able to compete
because of: (i) smaller international networks; (ii) lack of capacity to put together a
team of sufficient scale; (iii) quality concerns; and (iv) track record of providing
services to FTSE listed companies.

Secondly, contrary to the Parties’ contention that demand side competition dynamics
do not justify a separate market for LMCs, the results of the market investigation
revealed that LMCs have specific needs, differing from other types of customers.

In the course of the market investigation, LMCs indicated that, that due to their
operations in a high number of countries around the world, they have different needs
compared to smaller customers with operations in a limited number of countries.

In this respect, a significant proportion of LMCs indicated that it is important that
their broker has a local presence in a majority of the countries where the customers
carries out its operations. LMCs require brokers to provide local services in countries
others than the one of its headquarters, where it has business activities, for example
where subsidiaries are located.!?’

Insurance of commercial risk is often subject to regulation, which may differ
between jurisdictions. Customers rely on local expertise of a broker to ensure
compliance with such local regulation, for example mandatory insurance. Some risks
need to be placed locally with local insurers, depending on national legal
requirements applicable. Knowledge of the local insurance market is therefore
another criterion that customers value. Customers typically do not only expect local
expertise from a broker, but often indeed a physical presence. Among the services
provided locally by a broker are the issuing of local policies, providing local support
to the subsidiary in local language, including all necessary documentation, and
handling claims.!?¢

One customer therefore described the procurement process as follows: “We negotiate
master insurance policies centrally and deploy them with the assistance of our
brokers worldwide. It is important that the brokers is able to provide an international
network and to be able to assist with local knowledge on local legislation to ensure
we are compliant with local laws.”!?’

Furthermore, LMCs risks tend to be higher value, which calls for a broker with
sufficient resources. LMCs indicate that the size of the risk to be insured may be a
limiting factor when they choose a broker,'?® this is somewhat dependent on the risk
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For example, replies to question 47 of questionnaire Q 9 to commercial risk brokerage Customers for
FinPro.

UK CMA Statutory audit services market study: Final report, 19 April 2019
(publishing.service.gov.uk).

Replies to question 4 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty; Replies to question 4 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to questions 12 and 13 of questionnaire Q16 to Competitors.

Response to question 22.1 of questionnaire Q1 to Customers (Document ID 9772).

For example, replies to question 5 of questionnaire Q 9 to commercial risk brokerage Customers for
FinPro. The Commission notes that similar questions were asked for property & casualty and cyber
risks as discussed in Sections 6.1.5.2 and 6.1.5.4 respectively.
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type as discussed in the relevant sub-sections of Section 6.2.5. Similarly, LMCs have
indicated that the risk they need to insure are more complex and this also may limit
the number of brokers that would have sufficient expertise to deal with such complex
risks.'?’ The Parties indicate that they use their capabilities as a differentiating factor,
for example one customer tender document of WTW states: “/.../”13°

The market investigation also revealed another differentiating factor, in that LMCs
tend to have more complex arrangements in place and require broader range of
commercial risk brokerage services and expertise. For example LMCs may have an
in-house team or a captive, which means that, while they may not rely on external
brokers for less transactional and simple requirements, they require the support of
brokers to address more complex and sizeable insurance needs, which are typically
data and expertise intensive.'’!

Thirdly, on the supply side, the results of the market investigation indicate that
brokers take into account the size of customers and the specific needs of LMCs
which impacts brokers’ internal organisation and the ordinary course of their
activities.

With respect to internal organisation, as mentioned above in recital (115),
approximately half of the Parties’ competitors which contributed to the market
investigation indicated that they have an internal structure and organisation following
customers’ size, and more generally consider that there is an industry-wide practice
to segment the commercial insurance market according to the size of companies
seeking insurance cover.'3?

In this respect, the results of the market investigation provided multiple example of
brokers and insurers segmenting their business and operations between LMCs and
other types of clients. A competitor explains in this regard that within reinsurers,
Allianz distinguishes between Allianz SE, which is focused on more general clients,
and Allianz Global Corporate Solutions which is focused on LMCs. Similarly AXA
XL has a stand-alone operation focused on LMCs, initially branded AXA Corporate
Solutions and now operating as XL Insurance Company.'** As to brokers, the same
competitor explains that Marsh has a Risk Management practice which contains
client service professionals exclusively focused on large corporate clients in general
industries, Aon has Aon Global units which perform a similar function.!** In a
similar vein, WTW also has a dedicated unit that performs a network coordination
function, Global Services and Solutions (“GSS”) as well as a dedicated leadership to
LMCs (“WTW Head of Large Accounts”).!* In contrast to the Parties’ arguments,
competitors state that the Parties have a dedicated department serving LMCs. In this
respect, the mere fact that the Parties’ activities are also organised according to other
criteria such as risk class or business types is not sufficient to discard a segmentation
of the market per type of customer.
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For example, replies to question 6 of questionnaire Q 9 to commercial risk brokerage Customers for
FinPro. The Commission notes that similar questions were asked for property & casualty and cyber
risks as discussed in Sections 6.1.5.2 and 6.1.5.4 respectively.

Reply to RFI 52, Annex 7, page 40.

Non-confidential minutes of conference call with a customer, 3 February 2021 (Document ID 10 116).
Replies to question 3 of questionnaire Q16 to Competitors.

Replies to question 4 of questionnaire Q16 to Competitors (Document ID 8961).

Replies to question 4 of questionnaire Q16 to Competitors (Document ID 8961).

Reply to RFI 16, Annex 1.
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(140)  More generally, among those competitors which responded that they are able to serve
LMCs, a majority indicated that they have dedicated staff who specifically serve
LMCs. "

(141)  Furthermore WTW’s own internal documents contradict the Parties’ assertions. For
example, the WTW internal document below, dated 13 December 2018, relates to

[...].
Figure 1: [Internal document]
[Internal document]

Source: WITW internal document “[...]” dated 13 December 2018. ID 314, US DOJ reference WTW-2R-
000063980.

Figure 2: [Internal document]
[Internal document]

Source: WIW internal document “[...]” dated 13 December 2018. ID 314, US DOJ reference WTW-2R-
000063980.

(142)  Similarly, in an internal document named “CRB NA”, dated February 2019, covering
“CRB [commercial risk brokerage] North America Strategic Priorities”, WTW [...].

Figure 3: [Internal document]
[Internal document]
Source: WTW internal document “[...] " dated February 2019. ID 226, US DOJ reference WTW-2R-000279202.

(143)  Likewise, the internal documents of Aon show that they have [...]"".

(144)  An internal document entitled “/.../” for example, acknowledges the specific needs
of these types of clients, and the servicing of these specific clients through its global
network, as shown in the two below figures.

Figure 4: [Internal document]

[Internal document]

Source: Aon internal document “[...] " dated March 2018. ID 10262-018154.

Figure 5: [Internal document]

[Internal document]

Source: Aon internal document “[...] " dated March 2018. ID 10262-018154.

(145)  More crucially, another of Aon’s internal documents shows a working strategy [...].
Figure 6: [Internal document]

[Internal document]

Source: Aon internal document “Budget Presentation 2019 dated December 2018, ID 10262-59212.

(146) Contrary to the Parties’ arguments, these documents show a differentiated
organisation between middle market and large accounts, suggesting an internal
organisation according to customer size, which in turn has an impact on the strategy
adopted by brokers in the context of their activities (as explained in more detail in
Section 6.3.4). Moreover, the Parties use these differentiating factors in their

136
137

Replies to question 6 of questionnaire Q16 to Competitors.

Note that whenever the Notifying Party refers to large accounts, large customers, large multinational
customers or multinational customers (“MNCs”), in the context of their arguments or their internal
documents, these terms cannot be considered as synonymous to the term LMCs.
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customer facing tender documents, specifically describing their track-record with
large customers. For example, one WTW client tender document states: /...J " 1*8

In the ordinary course of their business, brokers adapt their offer depending on the
size of the client, to cater for their specific needs.

In this regard, the large majority of competitors responding to the market
investigation indicated that they consider that LMCs constitute a customer category
with specific demands, which, in light of those specific demands, has to be clearly
distinguished from other customer groups.'*’

A competitor explains that “LMCs have clearly distinct needs”,'*° linked to the fact
that (i) sales activity involves multiple stakeholders, bid management and multi-year
sale cycles, (ii) account management involves large teams, extensive co-ordination
across products/countries and specific technology solutions (iii) the range of services
offered comprises captive management, risk management, actuarial and broking
services, and (iv) brokerage services require global market access, multiple product
lines and significant structuring, all features which require sufficient capabilities and
are very different to those required to serve medium- and small-sized customers.'*!

A competitor of the Parties further explains that LMCs tend to take meaningful risk
retention, which creates a need for a broker able to provide a full range of services,
ranging from actuarial analysis to modelling, captive management or access to
alternative capital markets: “These clients typically have needs across a wide range
of insurance product areas. This drives a need for more sophisticated client / project
management. These clients generally require substantive limits / specialty lines. This
creates needs for global broking capability with strong presence in specialty
markets. These clients have international footprint and insurance needs. This
generates need for global co-ordination, policy issuance, servicing and digital

systems”.'4?

Another significant competitor explains that “large multinational clients typically
require brokers to provide enhanced technology offerings, including online platforms
to help them manage their global insurance programs. They also require claims
support in multiple territories, and the ability to support large claims worth hundreds
of millions of EUR and involving multiple insurers. Large clients have also shown a
preference for large, well-capitalised brokers, knowing that such brokers will be able

to support them in case of substantial claims or any errors or omissions”.'#?

Brokers further indicated that they adapt their strategy depending on the size of the
client. A competitor thus explains that it applies different commercial strategies
within its business for different client groups as larger clients tend to have complex,
multinational needs and distinct buying styles, linked to the fact that they have
dedicated resources managing risk and insurance, whereas smaller clients typically
do not have dedicated risk functions and require less bespoke solutions.'**

Thirdly, the necessary additional requirements for servicing LMCs leads to a
competitive landscape of brokers that is different from that of servicing medium- and
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Reply to RFI 52, Annex 7, page 40.

Replies to question 27 of questionnaire Q5 to Competitors.

Replies to question 4 of questionnaire Q16 to Competitors (Document ID 8961).
Replies to question 4 of questionnaire Q16 to Competitors (Document ID 8961).
Replies to question 27 of questionnaire Q5 to Competitors (Document ID 4838).
Replies to question 28 of questionnaire Q5 to Competitors (Document ID 5195).
Replies to question 26 of questionnaire Q5 to Competitors (Document ID 5195).
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small-sized customers. While the Parties argue that a wide range of brokers can and
do service clients of all sizes, the large majority of competitors confirmed in this
respect that the brokers competing for LMCs are different from brokers that compete
for small and medium-sized customers,'* and that LMCs have a smaller choice of
providers as a result.

On the supply side, if a sizeable proportion of competitors indicated that they are
able to serve LMCs, a majority of those players indicated that there are limitations to
the brokerage services that can be offered to this type of customer. Several Tier two
brokers explained for example that they are limited in servicing LMCs from various
angles: (i) product lines, as they are not able to provide services for all lines of
business; (ii) the type and range of services, as they are able to offer placement but
none of the wider services such as risk management, captive management,
technology, insurer consulting etc.; and (iii) the geography as they do not have the
full global coverage required to assist LMCs in their global operations.'4®

A vast majority of competitors indicated that they have already turned down a
request for proposal or refused to take part in tenders of LMCs because they could
not meet the needs and requirement of such customers,'#” and underlined that, in any
event, they have a set limit to the number of LMCs they could serve at the same time
without requiring additional resources or making further investments.'*®

A competitor states that “large clients overwhelmingly use the Big Three, and the
Big Three compete for such clients all over the world. Mid-size clients may use
second tier brokers like Gallagher, Hyperion or Lockton in addition to the Big Three
(though all of these brokers have geographic and expertise limitations even for this
class of clients). Small clients have many smaller brokers to choose from, a large
number of which are national competitors. Brokers, insurers and underwriters

organise teams/offerings around large international companies as a distinct group”.'#

Similarly on the demand side, as demonstrated in Sections 6.3.5.1, 6.3.5.3 and
6.3.5.5 for the relevant risk types, in the course of the market investigation, the
overwhelming majority of LMCs indicated that (i) their wide geographic footprint,
(i) the size of their risks, as well as (iii) their complexity, call for brokers having a
sufficient scale and capabilities, which translates into having a more limited choice
of suitable brokers than medium- and small-sized customers.

Lastly, the Commission also notes that the combination of the Willis group and
Towers Watson in 2016 aimed at enabling the newly created entity to compete with
Aon and Marsh. According to an article from the Capital Forum, Willis’ CFO
repeatedly made public statements indicating that the merger between Willis and
Towers Watson had created a newly-formed “third option™ for large corporate risk
brokerage while Willis alone was not able to compete against Aon and Marsh: “A¢ $4
billion in historical financial results, [Willis] wasn't positioned such that it was a
third option”.>° Internal documents of WTW also show that WTW in the years
following the merger [...].
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Replies to question 30 of questionnaire Q5 to Competitors.

Replies to question 6 of questionnaire Q16 to Competitors.

Replies to question 8§ of questionnaire Q16 to Competitors.

Replies to question 7 of questionnaire Q16 to Competitors.

Replies to question 28 of questionnaire Q5 to Competitors (Document ID 5195).
The Capital Forum, vol8 No0.372, 26 October 2020 (Document ID 6637).
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(159)  One of those documents is a document named “CRB NA” and dated February 2019.
The first page of the document indicates that it covers “CRB [commercial risk
brokerage] North America Strategic Priorities”. In this document it is stated that:
“[...]”.15! While this document relates to North America, the Commission considers
that it is relevant for the purposes of this Decision, as it shows that, contrary to the
Notifying Party’s arguments, [...].

(160)  As such, and for the reasons described above, the Commission considers that the
results of the market investigation suggest that — for at least certain risk types — it is
appropriate to distinguish a separate market for the supply of brokerage services for
commercial risk for LMCs. However, as such segmentation may not be warranted for
all risks types, the applicability of this distinction is assessed on a risk type-by-risk
type basis below.

6.1.5. Separate risk types

(161) In Marsh & McLennan Companies/Jardine Lloyd Thompson Group, the Commission
considered that the market for non-life insurance brokerage can be further segmented
based on risk types. The Commission concluded from the market investigation that
“a segmentation based on business sectors / risk types corresponds with customer’s
identification of homogenous risks and competitors’ preference to structure their
company based on the different risk types”.

(162) Considering the Parties’ business activities in that case, the Commission defined
separate product markets for brokerage services for aircraft operators, aerospace
manufacturing and space. The Commission further discussed potential separate
product markets for brokerage services for energy and FinPro, but left the product
market definition open in that regard.!?

(163) In the present case, for the purposes of its assessment of the different risk types, the
Commission will firstly address those broader risk types, which are applicable to all
corporate customers irrespective of their business activities, such as property &
casualty, FinPro and credit & political and then turn to specialty risks which are only
relevant to companies operating in a specific sector, such as marine, aerospace
manufacturing and space.

6.1.5.1. Property & casualty

(164)  Property & casualty risk brokerage comprises a broad range of commercial non-life
insurance. Property insurance covers risks associated with losses arising from
damage to commercial property, which may include losses from business
interruption, repair costs, accidental damage, natural disasters and emergency
services. Casualty insurance covers risks associated with losses arising from damage
caused to third parties by the action or the negligence of the policyholder. This may
include product liability, public liability, accident, employer liability or damage
caused to the property of third parties.

A. The Notifying Party’s view

(165)  The Notifying Party proposes that the Commission should assess a relevant product
market for the distribution of non-life commercial risk insurance for property &
casualty risk with no further sub-segmentation, as (i) it would be challenging to

151 WTW internal document “CRB NA” dated February 2019. ID 226, US DOIJ reference WTW-2R-
000279202.

152 M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 18 et seq.
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segment such services by type of risk or any other delineation into neat product
markets; (i1) property & casualty risks represent relatively commoditised and general
forms of insurance and a further sub-segmentation would not reflect how customers
think of the market; (iii) at the provision of the insurance level, property & casualty
risks are often packed into single insurance products for scale benefits.!>

Furthermore, the Notifying Party considers that more or less all brokerage firms and
insurance carriers are active across property & casualty risks and no barriers prevent
individual brokers from broking different types of risks, as (i) competing brokers are
active across property & casualty risks; (ii) individual brokers can move between
property & casualty risks; (iii) there are no regulatory or other barriers for specific
property & casualty risk types or potential sub-segments; (iv) insurance carriers are
active across property & casualty risk; (v) in previous cases, the Commission has not
defined, but taken into account, a separate market for property & casualty risk
brokerage.!**

In response to the Commission’s Article 6(1)(c) Decision, the Notifying Party argues
that customers of all size would seek a broker that can satisfy the brokerage needs of
its own operation, and that local expertise required for serving small to mid-size
customers are no different from the needs of large customers. The Notifying Party
further notes that the Commission’s 6(1)(c) Decision suggests, based on the results of
the market investigation, that half of the property & casualty customers would not
require a high level of expertise by a broker for their business. Finally, the Notifying
Party argues that the majority of GWP placed by the Parties is for clients active in
five countries or fewer, indicating that the vast majority of the clients — including
large customers — require relatively limited geographic coverage.'>

The Commission’s assessment

As stated above, in Marsh & McLennan Companies/Jardine Lloyd Thomson Group,
the Commission considered a “segmentation based on business sectors / risk types
corresponds with customer’s identification of homogenous risks and competitors’
preference to structure their company based on the different risk types” to be
appropriate.!>® In past practice, however, the Commission did not define such a
segment for property & casualty commercial risk brokerage.

Property & casualty is a widely recognised risk type in the industry among
customers, brokers and insurers. It comprises a broad range of (i) different types of
insurance; and (ii) customers from different industries, whose business activities and
therefore risk portfolios may differ significantly. Risks or industries not considered a
specialist commercial risk brokerage service are typically included in the general
property & casualty line to the extent they concern insurance for the property of a
commercial customer or liability towards third parties.

This definition does not indicate that brokerage services for property & casualty risks
are of lesser importance or that they can be easily substituted. Only a small minority
of customers responding to the market investigation overall consider that managing
property & casualty risks without the use of a broker to be more feasible compared to
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Form CO, paragraphs 252 et seq.

Form CO, paragraphs 254 et seq.

Reply to the 6(1)(c) Decision, annex 1, paragraphs 3-6.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 18 et seq.
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other risk classes.!”” Regarding a potential further segmentation of the broad property
& casualty risk class, the question is whether differences in specific risks or
customers by industry would be considered distinct due to a lack of demand-side
and/or supply-side substitutability. For the purposes of this Decision, the
Commission investigated a potential segmentation of the property & casualty market
into (i) property risks and casualty risks; (ii) commercial motor risks; and (iii)
construction risks.

The results of the market investigation, however, do not support a further
segmentation of the property & casualty risk class. From the demand-side, the
Commission notes that the majority of customers responding to the market
investigation source property risk brokerage services and casualty risk brokerage
services from the same broker, most often together under one contract, but less
frequently also under separate contracts.!>® One customer provided that there is a
“cross over between P&C for underwriting information for these largely tangible
classes of risks. Both have potential to involve physical damage and bodily
injury.”'> The Commission notes that overall, companies pursue different strategies
for purchasing brokerage services, and that a sizeable minority of responding
customers indeed distinguish between property brokerage and casualty brokerage
services. While some respondents indicated that they would do so where they
consider different brokers to be the most suitable for each respective type of risk,
other respondents split services in the context of a multi-sourcing strategy. One
customer provided in this regard: “In order to have competition and keep the brokers

on their toes, we have different brokers service the property and the casualty”.'*°

Similarly, most customers indicate that they source commercial motor risk brokerage
services along with other property & casualty brokerage services, again mostly under
the same but also under separate contracts.'® The Commission understands that
sourcing policy of commercial motor risk insurance is handled very differently
between companies, depending inter alia on internal organisation and the importance
of a motor fleet for the business of the company. One customer provided: “Usually,
it [the provision of commercial motor risk insurance brokerage] is the same broker
which we use for our P&C risk. But, commercial motor risks are the responsibility of
the local legal entities [...]. We do not manage the purchase of coverage or service
needed for motor on corporate level.”'* A second customer, however, explained:
“We have a global broker who places locally required insurances, including motor
insurance. The P&C placements are handled by a range of different brokers, some of
which are the same as the motor broker”.'> The Commission notes that for many
customers, commercial motor risk insurance only account for a small share of the
overall property & casualty risk insurance, and understands that services are often
purchased in combination with other brokerage services in this risk class.
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A further small share of customers consider that a replacement of brokers was possible for some
property & casualty risks. The Commission understand that it depends inter alia on the business of the
customer what risk may be placed directly. These findings are valid for both LMCs and smaller
customers; Replies to question 44.1 of questionnaire Q1 to Customers.

Replies to question 45 of questionnaire Q1 to Customers.

Reply to question 45.1 of questionnaire Q1 to Customers (Document ID 5213).

Reply to question 45.1 of questionnaire Q1 to Customers (Document ID 4995).

Replies to question 46 of questionnaire Q1 to Customers.

Reply to question 46.1 of questionnaire Q1 to Customers (Document ID 5321).

Reply to question 46.1 of questionnaire Q1 to Customers (Document ID 4398).
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Further, the Commission considered a potential separate market for construction
risks, as some large customers pointed to the specificities of this segment. The
Commission understands that especially for large construction projects, specific
expertise, such as engineering expertise, is required.'®* Generally, however, the
Commission understands that, as with other property & casualty risks, the needs for
construction risk brokerage services are very much customer-specific, depending on
factors such as the size of the construction project or the complexity. Large
construction projects for infrastructure of energy companies!®’, for example, may be
typically more complex compared to insurance for the construction of an office
building.'*® One customer explained: “Construction insurance is placed on an ad
hoc basis. Construction projects under a certain threshold are covered under
[customer name] property insurance. However, above that threshold, we rely on the
P&C broker to assist with a per project placement. Typically, we rely on the same
broker who places our main Property program to also place any Construction
specific insurance required.”'%" Other customers indicated that they typically bundle
construction risk brokerage services with other property & casualty risk brokerage
services.!®

Overall, the Commission considers therefore that sourcing specific types of risks
included in the property & casualty risk class separately depends foremost on
individual customer preference and the importance of the respective risk for the
individual business model of the company. Consequently, there are variations on the
demand-side in the sense that customers pursue different sourcing strategies for their
property & casualty risk class needs. This, however, would not be sufficient to
distinguish risks included in the property & casualty risk class further into distinct
product markets, but suggests an overall — albeit heterogeneous — property &
casualty market.

From the supply-side, the Commission understands that the internal organisation of a
broker depends largely on the size of the brokerage company. Smaller competitors
responding to the market investigation typically have one property & casualty team
providing services for both property brokerage and casualty brokerage,'®® or that the
property & casualty risk brokerage team would also be responsible for commercial
motor risk insurance brokerage.!’” Larger competitors, in turn, typically have
specialists or sub-teams for a multitude of different risks included in the property &
casualty risk class which are much more granular than, for example, a mere
differentiation between property brokerage and casualty brokerage. One international
competitor explained: “Property team members tend to have a specific regional /
industry (e.g.) focus but these are focuses rather than sub-dedications. Casualty team
has individuals focused on product recall and employment practices liabilities.
Larger businesses tend to have separate dedicated teams for US, International and
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UK originated risks”.'"" A second international competitor indicates to cover “a
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Non-confidential minutes of a conference call with a customer, 7 October 2020 (Document ID 6352).
The Notifying Party refers in this context to a “Power” segment within property & casualty risk
insurance brokerage; Form CO, paragraphs 263 et seq. As explained in Section 6.1.5.6., “Power” is
considered as part of the property & casualty risk class for the purpose of this Decision.

Replies to question 6.1 of questionnaire Q12 to commercial risk brokerage Customers for construction.
Reply to question 47.1 of questionnaire Q1 to Customers (Document ID 4625).

Replies to question 47.1 of questionnaire Q1 to Customers.

Replies to question 11 of questionnaire Q5 to Competitors.

Replies to question 11.2 of questionnaire Q5 to Competitors.

Reply to question 11.4 of questionnaire Q5 to Competitors (Document ID 4838).
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myriad of P&C risks and many of them are housed within dedicated and specialist
teams”.'” A third international competitor explained to have “various risk and
industry-specific teams across its P&C business, such as Mining, Education and
Public Entities. However, the most significant segmentations within P&C are by
client size.””

Again, the Commission considers that the internal organisation of a broker within the
property & casualty risk category is not uniform and depends on the size and the
customer structure. Therefore, supply-side considerations, such as internal
organisation that varies between competitors, do not provide sufficient evidence to
distinguish risks included in the property & casualty risk class further into distinct
product markets, but suggests an overall — albeit heterogeneous — property &
casualty market.. The Commission notes, however, that brokers that have specific
expertise, either by individuals or sub-teams, for risks or industries within the
property & casualty risk class are likely to provide services more tailored to the
needs of individual customers compared to brokers without such expertise.

On the other hand, the Commission considers it appropriate to distinguish the
property & casualty brokerage market by customer size. The Commission explains in
Section 6.1.4 of this Decision why distinct markets for LMCs for commercial risk
brokerage may exist for certain risk types. In addition to these general
considerations, there are specific features of property & casualty risk brokerage that
further evidence the existence of a separate market for LMCs in this risk class from a
demand and supply side view.

Firstly, the fact that LMCs require by definition insurance needs in a number of
jurisdictions distinguishes them from smaller companies which seek to insure risks in
only one or a small number of countries. Customers that source brokerage services
for a high number of jurisdictions require their broker to co-ordinate between
different locations and provide consistent services. One customer, for example,
explained that it requires a broker “to provide the same level of service, quality of
wording, speed of claims instruction to all our operations worldwide”.'’* In the
Commission’s view, such requirements add very significant coordination
requirements forbrokerage services to LMCs that do not exist for other customers.
Consistent with this view, from the demand-side, a clear majority of LMCs
responding to the market investigation consider that their choice of suitable brokers
for property & casualty risks is more limited than that of other companies because of
the geographic footprint of their company.!” This has to be understood in the context
of the very high importance LMCs attribute to the ability of a broker to provide
services locally in jurisdictions where property & casualty risks need to be insured. A
very clear majority of LMCs responding to the market investigation consider it to be
important or very important that a broker for property & casualty insurance has a
physical presence / an own office in each country where risks need to be insured. In
fact, the global presence of a broker was rated as a very important criterion for
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Reply to question 11.4 of questionnaire Q5 to Competitors (Document ID 6697).

Reply to question 11.4 of questionnaire Q5 to Competitors (Document ID 5195).

Reply to question 5.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 8563).

Replies to question 5 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.
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property & casualty by LMC’s responding to the market investigation, and the
second-most important criterion overall.!”®

From a supply-side perspective, a broker therefore has to be able to provide property
& casualty risk brokerage service across multiple jurisdictions in order to service
LMCs. Most brokers lack the ability to provide such services at quality levels
typically acceptable for customers due to a lack of an appropriate geographic
network. In the market investigation, a number of competitors indicated that they are
only able to service LMCsas partners in a co-broking arrangement.'”” In this context,
competitors pointed inter alia at the lack of cross-border capabilities that would limit
their offering in this regard. One competitor explained that it was ‘focussing
primarily on the Dutch market and has only Dutch branches. We do not have
worldwide agreements in place with co-brokers needed to serve multinational
customers”.'"® A second competitor stated it would “not have access to an owned
global network so do not perform on the ground service around the world.
[Competitor name] can provide these working in conjunction with multinational
insurers or local brokers or multinational brokers”."® Indeed, smaller brokers often
aim at compensating the lack of an owned network by partnering with other brokers.
These arrangements, however, are not considered a suitable alternative to an owned
network by a majority of customers in the property & casualty risk class, as
discussed in further detail in Section 6.3.4.1 of this Decision.

Secondly, the Commission understands that, overall, volume and/or the complexity
of the property & casualty risk to be insured typically increases with the size of the
customer. A broker, however, would need expertise and experience to handle large
and/or complex risks. One customer explained that “some large risks require access
to international insurance markets (for example large liability program, or big
construction projects);, smaller broker do not always have the capacity to access
foreign insurance markets.”'® A second customer provided that “only very few
brokers have the capabilities to develop expertise in parametrics, captive, analytics
and digitalized tools for risk quantification that could be in the future essential to
address some complex risks that are difficult to transfer to insurance market.”'%!
Indeed, the majority of LMCs responding to the market investigation consider that
brokerage services for property & casualty risks require a high level of specific
expertise, while the proportion of non-LMCs that share this view is significantly
smaller, constituting only a minority of replies.!®? Consequently, from the demand-
side, a majority of LMCs confirmed in the phase 2 market investigation that their
choice of suitable brokers for property & casualty risks is more limited than that of
other companies because of the size of the risk of their company.'®® Similarly, a
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Replies to question 10 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 5 of questionnaire 16 to commercial risk broking competitors.

Reply to question 5.1 of questionnaire 16 to commercial risk broking Competitors (Document ID 9023).
Reply to question 6.1 of questionnaire 16 to commercial risk broking Competitors (Document ID 8961).
Reply to question 6.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 8629).

Reply to question 7.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 9485).

Replies to question 44 of questionnaire Q1 to Customers.

Replies to question 6 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.
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small majority of LMCs consider that they have a limited choice of brokers
compared to other companies because of the complexity of their insurance needs. '3

From the supply-side, while there are many brokers active in the market, different
brokers have a varying degree of specific property & casualty expertise. As detailed
above, smaller brokers explained in the market investigation that they have a rather
uniform offering for property & casualty risk brokerage services without being
organised in specific sub-teams for all types of risks or industries. Larger brokers, in
turn, often have employees specialised in different property & casualty risks or
industries and are therefore able to provide more specific services for customers with
the need for a high level of expertise. As detailed in Section 6.3.5.1 Bl of this
Decision, market shares for the provision of property & casualty risk brokerage
services are indeed concentrated on very few market participants, which in turn
means that only such brokers possess the necessary experience to handle large and
complex risks of such customers.

The Commission notes that both factors, a large footprint of a customer and the need
to insure large and/or complex risks, cannot be entirely separated, as customers
would require a broker to provide services with a sufficient expertise in a high
number of countries. On balance, the Commission therefore considers that customers
that require (i) property & casualty risk brokerage services in a number of different
jurisdictions and (ii) have large and/or very complex property & casualty risks would
have needs distinct from other customers.

In the view of the above and the available evidence, for the purposes of this
Decision, the Commission considers that property & casualty risk brokerage
constitutes a distinct product market. The Commission further finds that within
property & casualty commercial risk insurance brokerage, a separate market for
LMCs exists.

FinPro

The Financial and Professional Services (“FinPro”) risk brokerage includes, amongst
others, professional indemnity such as directors’ and officers’ insurance (“D&0O”). It
also typically includes other financial exposure risks, for example stemming from
M&A transactions, among others.

The Notifying Party’s view

The Notifying Party argues that no further sub-segmentation of FinPro risk based on
risk type or any other delineation would be appropriate in the present case because:
(i) clients seek commercial non-life insurance for a broad range of FinPro risks
depending on inter alia their activities and risk mitigation strategy, and any
segmentation into neat product markets is challenging; and (ii) clients think about
their FinPro insurance needs or the role of the broker holistic and seek to procure
their diverse FinPro interests collectively from the same broker.'%’

Further, the Notifying Party argues that all brokerage firms are active across all risk
types and most individual brokers can and broker all types of FinPro risk.
Specifically: (i) brokers are generally organised into a FinPro team covering all of
the risks; (i1) no brokers are only engaged in individual FinPro risk lines; (iii) there
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Replies to question 7 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.
Form CO, paragraphs 661 et seq.
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are no barriers that prevent individuals from moving between FinPro risk types; (iv)
no regulatory or other barriers that apply to specific FinPro risk types; and (v)
insurers are active across all FinPro-related risk types.'®

The Notifying Party considers commercial risk brokerage for cyber risks form part of
FinPro risk, and submits that this is how cyber risks are viewed widely by brokers
and clients given that it concerns coverage for financial loss that happens as a result
of cyber exposure.'®’

However, the Notifying Party acknowledges that insurance brokerage for cyber risk
is a relatively new area which is growing significantly and is expected to further
evolve in the coming years. The broad and evolving nature of cyber risk and its
relative complexity would mean that it is the only FinPro segment that could be
regarded as somewhat distinct from the others. Furthermore, an increasing number of
clients tender cyber risks on a standalone basis but can also tender cyber risks
alongside other lines, which in such circumstances would include at a minimum the
FinPro segment. In the view of the Notifying Party, no further segmentation of cyber
risk into cyber negligence or any other delineation would be appropriate.'®

The Notifying Party argues that there is no separate market for large multinational
customers in any risk classes, including FinPro.'*

The Commission’s assessment

As set out above, in Marsh & McLennan Companies/Jardine Lloyd Thomson Group,
the Commission ultimately left open whether broker activities in the segment of
FinPro, including cyber risk, constitute a separate product market.!”® In that case, the
Commission also did not need to consider if it was appropriate to segment the market
further by the type or size of customer.

In line with the Notifying Party’s view, the results of the market investigation in this
case indicate that FinPro is a separate segment within commercial risk brokerage.
Customers that responded to the market investigation are overall familiar with the
definition of FinPro or financial lines as a typically separate category'’! and as
explained further below procure their commercial risk brokerage for FinPro as a
distinct product line. A majority of competitors that are active in commercial risk
brokerage for FinPro have a dedicated team for the provision of those services.'??

The Commission notes that the FinPro segment is likely narrower. The market
investigation revealed that brokerage services for different risks grouped in the
FinPro segment are often purchased under separate contracts by customers and in
many cases from different brokers.'”> One customer explained: “FinPro risks are a
broad category. Therefore, they require sourcing per risk type and not as a
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Form CO, paragraph 664.

The Notifying Party also provides that cyber would not be an appropriate sub-segment of property &
casualty, as (i) from a demand-side perspective, traditional policies like property & casualty coverage
are not specifically designed to cover cyber risks, and whilst elements of cyber coverage have existed
previously it is more often now being explicitly excluded from these policies altogether; and (ii) from a
supply-side perspective, there is no or only very minimal overlap between the activities of property &
casualty brokers and those of cyber specialists; Form CO, footnote 298.

Form CO, paragraphs 667 et seq.

Reply to the 6(1)(c) Decision, annex 1, paragraph 46.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group.

Replies to questionnaire Q1 to Customers.

Replies to question 9 of questionnaire Q5 to Competitors.

Replies to question 147 of questionnaire Q1 to Customers.

47



(193)

(194)

(195)

(196)

(197)

whole”'** As further explained below, the Commission: (i) assessed whether
brokerage of cyber risks constitutes a separate market; (ii) notes based on qualitative
feedback from a number of respondents that D&O (see recital (184) above) insurance
brokerage may be purchased separately from FinPro risk brokerage to a significant
extent; and (iii) assessed whether brokerage of FinPro risks provided to LMCs
constitute a separate market.

Firstly, the Commission assessed whether commercial risk brokerage for cyber
constitutes a separate market distinct from FinPro category. From a demand-side
perspective, the market investigation indicates that a large majority of customers
consider that the provision of commercial risk brokerage for cyber requires a broker
to have a high level of cyber risk specific expertise.'” Further substantiating this
point, the market investigation shows that a majority of responding customers
purchase brokerage services for cyber risks separately from FinPro.!

From the supply-side, around half of competing brokerage companies active in this
field have a dedicated team to match the customers’ demand for specific cyber risk
brokerage services. Especially a number of larger brokers have a dedicated team or
sub-team for the commercial brokerage of cyber risk.!”” Competing brokers confirm
that they sell commercial risk brokerage services for cyber to a major extent
independently from their FinPro risk offer'®® and that cyber risks are placed
separately from FinPro risks with insurers.'”’

In line with the Notifying Party’s views and Commission’s previous decisional
practice, the Commission considers for the purposes of the present assessment, that
commercial risk brokerage for FinPro risk constitutes a distinct product market.
However, commercial risk brokerage for cyber constitutes a separate market distinct
from the commercial risk brokerage for FinPro market, which is further discussed in
Section 6.1.5.3.

Secondly, while some qualitative feedback may suggest that a number of customers
source brokerage services for D&O insurances separately, the Commission considers
that further segmentation on this basis is not warranted for the purposes of this
Decision. The market investigation indicates that the majority of responding
customers procure FinPro risk together for all elements, with the exception of cyber
risk which many customers increasingly procure as a separate risk often through a
separate tender.??® This conclusion is also supported by feedback from competitors
received during the market investigation who indicate that all financial lines with an
exception to cyber risk may be purchased as part of commercial risk brokerage for
FinPro.!

Thirdly, with regard to the question as to whether it is appropriate to further segment
the market by the type of customer for commercial risk brokerage for FinPro risk, the
results of the market investigation indicate that it is appropriate to distinguish a
separate market for LMCs for FinPro (for general arguments see Section 6.1.4). The
results of the market investigation show that the majority of responding LMCs are
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Replies to question 147.1 of questionnaire Q1 to Customers.
Replies to question 163 of questionnaire Q1 to Customers.
Replies to question 148, of questionnaire Q1 to Customers.
Replies to question 9 of questionnaire Q5 to Competitors.
Replies to question 13 of questionnaire Q5 to Competitors.
Replies to question 13.2 of questionnaire Q5 to Competitors.
Replies to question 153 of questionnaire Q1 to Customers.
Replies to questions 3 and 9 of questionnaire Q5 to Competitors.
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restricted in their choice of a broker for FinPro risk specifically because of: (i) the
wide geographic footprint of a broker required by customers, (ii) the size and
complexity of the risk itself; and (iii) the size of the customer’s company, which
demand significant scale and capabilities on the broker’s side.2?

From a demand-side, a clear majority of LMCs that responded to the market
investigation require brokerage services with expertise for each country in which
FinPro risks need to be covered.’”® As one customer explained: “FinPro is a very
technical matter with specificities linked to local regulation. It is thus of utmost
importance to benefit from the knowledge from a broker with a good knowledge of
these particularities.””® The requirement to comply with different national
regulation both within and outside the EEA was confirmed by numerous respondents
in the market investigation. Further benefits of national expertise of a broker named
by customers include the knowledge of the national insurance landscape, as well as
the ability of a broker to assist customers and handle claims in case a FinPro risk
materialises.?®> While for smaller customers this required national expertise by a
broker is limited to one or a few geographic areas of business activities, LMCs
demand specific expertise for a significant or very high number of different national
or regional legislation in different jurisdictions.?’® For the majority of responding
customers, this national expertise has to be provided by one single broker. The
overwhelming majority of LMCs that responded to the market investigation state that
they would source brokerage services under one contract to manage FinPro risks for
their global business activities.??” Responding customers explain this strategy, inter
alia, on the need to coordinate their risk coverage across countries. As one customer
explained: “Finpro claims can have a global reach and hit several countries
simultaneously, hence the closest coordination is mandatory.”*®® Specific to FinPro
risk, the majority of the LMCs responding to the market investigation indicated that
global reach and broker network is a very important factor they consider when
choosing a broker.?” A large majority of responding customers said their broker
operates through an owned network and that their company’s choice of a broker is
influenced by the type of the network a broker operates.>!

The FinPro insurance needs of LMCs are also much more sizeable and complex. As
one customer explained: “[l]arger companies tend to be more complex. Smaller
and/or local brokers normally lack the experience for servicing these complex
companies. Only the large brokers have the experience and capabilities to effectively
deal with these complexities.”*'! Market feedback also indicated that for companies

Replies to questions 4, 5 and 6 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 153 of questionnaire Q1 to Customers.

Replies to question 153.1 of questionnaire Q1 to Customers.

Replies to question 153.1 of questionnaire Q1 to Customers.

The Commission further notes indications from the market investigation that large multinational
customers source to a higher degree different risks included in the FinPro segment separately from each
other from different brokerage companies, compared to smaller customers, suggesting a greater need for
specific expertise by large-multinational customers; replies to question 147 of questionnaire QI to
Customers.

Replies to question 152 of questionnaire Q1 to Customers.

Replies to question 152.1 of questionnaire Q1 to Customers.

Replies to question 9 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to questions 17-24 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 6(1) of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
(Document ID 8294).
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listed on the stock exchange, FinPro insurance needs are more complex.’'? One
customer explained this point: “[w]e are a listed company, with increasing
compliance requirements and sustainability public targets. High media exposure,
growing online sales and significantly high number of employees worldwide also
drive complexity to the company and increases the occurence of risks covered
through FinPro insurance.”*"

Internal documents of the Parties show that when presenting their capabilities for
commercial risk brokerage for FinPro to clients, the Parties place significant
emphasis on their global capabilities, which appear to be particularly important for
this complex risk. For example, one customer tender document of WTW describes its
global FinPro capabilities that [...]”?!* This indicates that for customers with a global
footprint, there would be clear advantages in having their commercial risk brokerage
needs for FinPro addressed by a global network; which on the other hand may be less
important for customers that operate in one or a small number of countries and would
have fewer global requirements for their commercial risk brokerage for FinPro.

In view of the above and the available evidence, for the purposes of this Decision,
the Commission considers that FinPro risk brokerage — excluding cyber risk
brokerage (as discussed in Section 6.1.5.3) constitutes a separate product market. The
Commission further finds that within commercial risk brokerage for FinPro, a
separate market for LMCs exists.

Cyber

Cyber insurance covers risks of cyber-related disruption to a customer’s business, for
example stemming from harm or loss resulting from breaches of or attacks on
information systems or technology of customers. This insurance typically includes
network business interruption, system failure, digital asset restoration, privacy and
security liability and media liability. Losses to be covered may comprise both first
party loss as well as third party loss, including civil penalties, consequential revenue
loss and restoration expenses.

The Notifying Party’s view

The Notifying Party considers cyber risks to form part of FinPro, and provides that
this is how cyber risks are viewed widely by brokers and clients given that it
concerns coverage for financial loss that happens as a result of cyber exposure.

However, the Notifying Party acknowledges that coverage for cyber risk is a
relatively new area which is growing significantly and is expected to further evolve
in the coming years. The broad and evolving nature of cyber risk and its relative
complexity would mean that it is the only FinPro risk type that could be regarded as
somewhat distinct from the others. Furthermore, an increasing number of clients
tender cyber risks on a standalone basis, but can also tender cyber risks alongside
other lines, which in such circumstances would include at a minimum the FinPro
segment. In the view of the Notifying Party, no further segmentation of cyber risk
into cyber negligence or any other delineation would be appropriate.?!®
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Replies to question 6(1) of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 6(1) of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
(Document ID 9588).

RFI 52, Annex 4.

Form CO, paragraphs 667 et seq and reply to the 6(1)(c) Decision, paragraphs 522 to 525.
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The Commission’s assessment

As stated above, in Marsh & McLennan Companies/Jardine Lloyd Thomson Group,
the Commission ultimately left open whether broker activities in the segment of
FinPro includes cyber risk and did not conclude if these risks each constitute a
separate product markets.’!¢ The Commission also did not consider if it is
appropriate to segment the market further by the type of customer.

The market investigation in this case, however, provided a strong indication that
cyber risk is a distinct risk from other commercial insurance brokerage risk types and
customers and competitors do not consider cyber risk to be part of FinPro risk. From
the demand-side perspective, the market investigation indicates that a large majority
of customers consider that the provision of cyber risk brokerage requires a high level
of specific expertise by a broker. In line with this, the majority of customers stated
that cyber risk brokerage services were provided to them by different broker teams
other than the general FinPro risk team.?!” Further substantiating this point, the
market investigation shows that a small majority of customers overall purchase
brokerage services for cyber risks separately from FinPro.?!® This need for specific
expertise is even more pronounced for LMCs.?!'® Some customers further explained
that they tender for cyber risk separately from other risks, one specifying the reasons
said: “/c]yber is specifically assessed looking at the market complexity and high
risk.”?** The demand for specific cyber risk brokerage services by a customer may
depend to some extent on the business activities of the customer, its cyber risk
awareness and the geographic scope of the customer’s business activities.

From the supply-side perspective, around half of competing brokerage companies
active in this field have a dedicated team to match the customers’ demand for
specific cyber risk brokerage services.??! Especially a number of larger brokers have
a dedicated team or sub-team for the brokerage of cyber risks.??> The majority of
competing brokers confirm that they sell cyber brokerage services to a large extent
independently from FinPro risks and that cyber risks are placed separately from
FinPro risks with insurers.”** One competitor explained that placements of cyber and
FinPro risks may differ: “/w/hilst the same markets are sometimes used this is not
always the case as the Cyber appetite and other FinPro lines appetite can be
different within any Syndicate/Insurance company.”***

The organisational structure of Aon and WTW also indicates that cyber risk is
considered as a separate risk, with dedicated teams and leadership for cyber
risk.?2>22¢ Moreover, internal documents further show that [...].??” From the market

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group.

Replies to question 147 of questionnaire Q1 to Customers.

Replies to question 147.1 of questionnaire Q1 to Customers.

Replies to question 163 of questionnaire Q1 to Customers.

Reply to questionnaire Q10.5 to commercial risk brokerage Customers for cyber (Document ID 5499).
Replies to question 9 of questionnaire Q5 to Competitors.

Replies to question 9 of questionnaire Q5 to Competitors.

Replies to questions 13 and 13.2 of questionnaire Q5 to Competitors.

Replies to questions 13.3 of questionnaire Q5 to Competitors (Document ID 3653).

It is noted that for WTW a separate cyber team resides within Finex (FinPro), but this does not indicate
that cyber is not deemed to be a separate risk. In a similar vein, wider aviation business may include
separate insurance risks of space and aerospace manufacturing.

Reply to RFI 16 (Organisational Charts).

Willis Towers Watson [...], [...] review, May 2020 (Document ID ID008009-000697).
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shares provided by the Notifying Party??® and the market reconstruction (see Section

6.3.5.4. Cyber for LMCs competitive assessment), the Commission considers that the
competitive landscape in cyber risk brokerage is indeed different from FinPro
brokerage. This is because a number of competitors that appear to be active in the
commercial risk brokerage for cyber is generally lower and the market shares for
FinPro and cyber risks generally differ in a meaningful way to support a distinction
between these two markets. A more limited number of cyber brokers comes through
in the market investigation as well, as one customer stated: “/c/omplexity of our
cyber risks limits the number of brokers able to offer meaningful support and

expertise” ¥

In addition, the results of the market investigation indicate that cyber risks of LMCs
are significantly more complex than cyber needs of non-LMCs, require a higher
degree of expertise and broader geographic coverage. First, regarding complexity,
the majority of LMCs considered that a high level of expertise by a broker was
needed to provide services concerning cyber risks.?*® Second, the market
investigation indicated that large customers view cyber risk as complex and require
brokers to have technical expertise in a range of cyber related aspects, as well as
strong data analytics capabilities. For example one customer explained: “/t/he size of
this risk is more complex to analyse compared to a Property Damage and Business
Interruption. For the Cyber, the risk is around the data and application and IT
infrastructure which could be affected by an attack. Therefore the more your
business rely on Data, Application, IT Infrastructure, the higher your Cyber capacity
should be. In addition, we see that Ransom attacks are more and more important and
the ransom value have also increased. The last points are the complexity of such
attacks which might require expensive experts and consultants to unlock and remove
the effects of the cyber attacks AND the length to recover from such attack which
also need additional capacity.”*! Third, in relation to the global reach, more than a
third of responding LMCs consider that their choice of a broker is limited for cyber
risk because of the geographic footprint.>*?

On the supply-side, cyber insurance solutions of Aon and WTW (and to a certain
degree those of competitors) appear to be differentiated between small and medium-
sized companies on the one hand, and large/complex clients on the other. For
example, Aon’s recent announcement of cyber insurance solutions tailored for small
and middle market companies, offering the ability to purchase full end-to-end cyber
insurance cover online.?*3 This illustrates that the needs of these companies are
different from the much more complex LMCs that require bespoke and tailored
solutions for their complex and sizeable cyber risks.
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Form CO, annex 6A.18.

Replies to question 150.1 of questionnaire Q1 to Customers (Document ID 2 200).

Reply to question 6 questionnaire 10 to to commercial risk brokerage Customers for cyber.

Reply to questionnaire Q10 questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9698).

Reply to question 4 questionnaire Q10 to commercial risk brokerage Customers for cyber.
https://ir.aon.com/about-aon/investor-relations/investor-news/news-release-details/2020/Aon-Launches-
Digital-Cyber-Insurance-for-Small-and-Middle-Market-Businesses/default.aspx; last accessed:
27.05.2021, 09:05.
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Figure 7: Public announcement by Aon on the launch of digital cyber insurance products tailored for
small and middle market businesses

AON

Empower Results®

Overview  Stock Information  Investor News  Financial Reports  Events & Presentations

You are here: Agn » AboutAon » |nvestor Relations » Investor News » News Release Details
12/02/2020
CHICAGO, Dec. 2, 2020 /PRNewswire/ — / (NYSE: AON), a leading global professional services firm

providing a broad range of risk, retirement and health solutions, today announced the launch of a digital
insurance solution for small and middle market businesses. With this new offering, businesses across a wide
spectrum of industries can go through the full end-to-end process of buying and managing cyber and
professional liability insurance online. They also have access fo an insurance specialist fo walk through the
application process and coverage details.

Source: Aon’s official website
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WTW internal documents show that [...].**

In the view of the above and the available evidence, for the purposes of this
Decision, the Commission considers that commercial risk brokerage for cyber
constitutes a separate product market. The Commission further finds that within
commercial risk brokerage for cyber, a separate market for LMCs exists.

Credit & political risk

Commercial non-life insurance for credit & political risk covers a range of risks
including credit risk, political violence, terrorism, kidnap and ransom.

The Notifying Party’s view

According to the Notifying Party, the credit & political risk segment includes four
core elements: (i) trade credit, (ii) structured credit / political risk, (iii) political
violence / terrorism, and (iv) kidnap and ransom (in the following the “four credit &
political risk segments”).?%

The Notifying Party describes trade credit as comprising protection for receivable
portfolios in commercial transactions, both domestic and cross-border in nature, to
mitigate against events such as default of contract, paying out in the event invoices
are not paid.”*® Structured credit / political risk insurances are described as protecting
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Willis Towers Watson [...], [...] review, May 2020. ID008009-000697, RFI130-000966.
Form CO, paragraph 435.
Form CO, paragraph 435.
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structured credit, ownership or property rights against government or public entity
default or non-payment. In contrast to trade credit insurance, which mostly covers all
receivables from commercial relations with private obligors, the credit and political
risk sub-segment also provides protection for businesses against the actions of
governments or government-owned entities, either from defaulting on commercial
contracts, or from political acts such as embargoes, confiscation or currency
inconvertibility. Also, as opposed to the trade credit sub-segment, the majority of
structured credit / political risk insurance placements relate to each debtor risk being
insured individually for single transactions.??” Insurance to protect against political
violence or terrorism are described as comprising protection for businesses against
various forms of violence, including cover for damage to property and business
interruption associated with coup d’états, civil unrest, insurgency, mutiny, riots,
terrorism and war.?*® Finally, kidnap and ransom protection are further described as
comprising protection against financial losses that arise when a company’s employee
is threatened with kidnap, extortion or illegal detention.?*’

The Notifying Party considers, however, brokerage services for credit & political risk
as one market because: (i) such risks arise from external, often sudden events that
can result in swift and significant losses for the policyholder; and (ii) are macro-
economic or cross-border in nature.**

The Notifying Party further provides that no sub-segmentation for credit & political
risk would be appropriate because, having regard to various factors including the
broad contours of industry practice, it is difficult to find consistent sub-segmentation
within this segment since the four core elements set out previously may be
categorised, grouped and/or marketed differently by different brokers.>*!

For the reasons presented under section 6.1.4.1 of this Decision the Notifying Party
is also of the opinion that it is not warranted to sub-segment the market according to
customer size and define a separate market for large multinational customers for the
risk class of credit & political risk.>*?

The Commission’s assessment

The Commission has not previously assessed or defined a separate market for
brokerage services associated with credit & political risk in its decisional practice.

The views of the customers are mixed with regard to a further segmentation of the
credit & political risk segment into 1) trade credit risk, 2) structured credit / political
risk, 3) terrorism / political violence risk and 4) kidnapping and ransom risk as the
phase 1 market investigation revealed. One customer explained that even though the
insurance industry typically refers to a credit & political risk line of business, credit
risk insurance and political risk insurance are two fundamentally different products
and there is no need to buy it together, even if they are typically insured by the same
insurance company.?** According to one insurance company, given the insurance

Form CO, paragraph 435.

Form CO, paragraph 435.

Form CO, paragraph 435.

Form CO, paragraph 398.

Form CO, paragraphs 435 and 437.

Reply to the 6(1)(c) Decision, paragraphs 93 et seq.

Non-confidential minutes of conference call with a customer, 24 September 2020, ID 679.
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industry practice and the cross-border nature of the type of risks covered, the
different types of risk can all be considered as one segment.**

These two opposing views are illustrative of the mixed results obtained by way of the
phase 1 market investigation from all customers, regardless of their size. The market
investigation revealed that the share of customers who consider that some or all of
the brokerage services for the four credit & political segments are interchangeable, is
relatively similar to the share of customers who consider that none of the brokerage
services for the four credit & political segments are interchangeable.?*> Moreover,
while the largest share of customers indicated that they source brokerage services for
the four credit & political segments, independently from each other, and from
different brokers, a sizeable share of the respondents indicated that they source them
independently, but from the same broker and, to a lesser extent, together for different
types of credit & political risk.*® Finally, approximately half of the customers who
source brokerage services for different credit & political risks together from the same
broker indicated that the risks are not all handled by the same teams within that
broker.?’

An assessment of views of competitors results in a similarly mixed picture.
Approximately half of them indicated that they usually offer brokerage services for
the four credit & political segments, independently from each other.?*® Moreover,
half of the responding competitors consider that these risks are typically placed
independently from each other.”* Finally, the results of the phase 1 market
investigation are also mixed as to whether competitors have dedicated teams for
credit & political risk.?*

In view of the above considerations, for the purposes of this Decision, it can be left
open whether the market for the provision of credit & political risk insurance
brokerage services constitutes a single product market or whether it should be further
segmented based on risk types, as it would not change the competitive assessment.

Regarding a potential separate market for LMCs, the phase 1 market investigation
provided mixed results. Evidence supportive of a separate market for LMCs, was in
particular, that a majority of customers requires brokerage services with specific
expertise like national regulation for each country in which credit & political risks
need to be covered.”! Benefits of national expertise of a broker named by customers
include the knowledge of the national insurance landscape, as well as the ability of a
broker to assist customers and handle claims in case a credit & political risk
materialises.?>> This demand for specific national expertise could by definition be
relevant for a larger number of countries for LMCs compared to smaller clients and
therefore could be seen as supporting a separate market for LMCs.

However, there was also evidence speaking against a separate market for LMCs in
the phase 1 market investigation. Concerning the argument above of the need for
specific expertise, replies of all customers regardless of their size were very similar
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Non-confidential minutes of conference call with an insurer, 8 October 2020, ID 6376.
Replies to question 177 of questionnaire Q1 to Customers.

Replies to question 178 of questionnaire Q1 to Customers.

Replies to question 179 of questionnaire Q1 to Customers.

Replies to question 16 of questionnaire Q5 to Competitors.

Replies to question 17 of questionnaire Q5 to Competitors.

Replies to question 9 of questionnaire Q5 to Competitors.

Replies to question 185 of questionnaire Q1 to Customers.

Replies to question 185.1 of questionnaire Q1 to Customers.
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to the replies of LMCs, so that the needs of LMCs and non-LMCs do not seem to
constitute a differentiating factor for a separate market definition for LMCs. In other
words, both LMCs and non-LMCs have similar needs as regards their broker’s
national expertise in foreign countries where they do business. This is in line with the
the Notifying Party’s explanation of the very nature of credit & political risks, which
have mostly an international or cross border dimension .2 In the same vein, non-
LMCs also explained their need to cover a global risk exposure as reason for their
need of country specific expertise. One non-LMC stated in that regard that “laws and
regulations are different depending on the country, so it seems very important to
have specific experts for each country.”**

Given these results of the phase 1 market investigation, the Commission further
investigated a potential separate market for LMCs in the phase 2 market
investigation. This investigation revealed, that a majority of LMCs considers that
their company’s geographic footprint limits their choice of a suitable broker.?*
However, non-LMCs also stated in the phase 1 market investigation that they source
credit & political risk brokerage services globally because of their global footprint.?*°
Therefore, this criterion alone does not sufficiently support the notion of a separate
market for LMCs.

Further evidence in the phase 2 market investigation does not support the definition
of a distinct market. LMCs state in their majority that a broker’s physical presence or
own offices in each country where risks need to be insured is either not important for
them or they take a neutral stance towards the importance of owned offices.?” In the
same vein, LMCs respond in their majority that it would be sufficient if a broker has
a physical office only in a number of key locations, and provides its services from
there.?® .

Additionally, a majority of LMCs of credit & political risk does not consider that
their choice of suitable brokers is more limited than that of other companies because
of the size of their company (i.e. the high worldwide turnover, high number of
employees).”*” In the same vein, a majority of LMCs does not consider that their
choice of suitable brokers is more limited than that of other companies due to the size
of the risks they insure.?®® Furthermore, a majority of LMCs does not consider that
their choice of suitable brokers is more limited than that of other companies because
of the complexity of the risks they insure.?®!

In particular with respect to these three factors, size of company, size of risk and
complexity of risk, the phase 2 market investigation revealed different results for
LMC:s in the FinPro and the property & casualty markets.

For FinPro and the property & casualty, a majority of LMCs responded in the phase
2 market investigation that their own company’s size and their risk complexity limits

Form CO, paragraph 458.

Replies to question 185.1 of questionnaire Q1 to Customers.

Replies to question 4 of questionnaire Q13 to Customers for credit & political risks.
Replies to question 183.1 of questionnaire Q1 to Customers.

Replies to question 17 of questionnaire Q13 to Customers for credit & political risks.
Replies to question 17.1 of questionnaire Q13 to Customers for credit & political risks.
Replies to question 4.2 of questionnaire Q13 to Customers for credit & political risks.
Replies to question 5 of questionnaire Q13 to Customers for credit & political risks.
Replies to question 6 of questionnaire Q13 to Customers for credit & political risks.
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their choice of brokers.?®? Furthermore, a majority of LMCs in the property &
casualty risk brokerage market and almost half of LMCs in the FinPro market also
declared that the size of their risk will limit their choice.?®®

These responses are in clear contrast to the views taken by the majority of LMCs in
the credit & political risk market, where size of company, size of risk and complexity
of risk are not regarded as limiting the choice of a broker. Therefore, different
outcomes are warranted when defining relevant product markets for LMCs in the risk
categories property and casualty and FinPro on the one hand and credit & political
risk on the other.

Moreover, views on the impact of the Transaction on brokerage services for credit &
political risk do not materially differ between LMCs and non-LMCs, see Section
6.3.5.7 of this Decision. In particular, this holds true with respect to customers’
expectations concerning the availability of a sufficient number of alternative brokers
post-Transaction.264

As a result, the Commission considers for the purposes of this Decision that it is not
warranted to define a separate market for credit & political risk brokerage services
with respect to LMCs. However, in its competitive assessment, the Commission will
include findings for brokerage services to LMCs for credit & political risk to further
motivate the conclusion of its assessment.

Furthermore, the Commission analysed the role alternative capital instruments play
with regard to brokerage services for credit & political risk, which are different from
other markets discussed in this Decision. The phase 1 market investigation revealed
in that respect that, contrary to the arguments of the Notifying Party, special
alternative capital instruments (public-private schemes) do not play a significant role.
The majority of customers indicated that they do not make use of public-private
schemes of the insurance industry, like but not limited to GAREAT in France,
Extremus in Germany, Consorcio de Compensacion de Seguros in Spain and Poolre
in the UK, to insure against credit & political risks.?%> Moreover, the overwhelming
majority of customers who make use of these schemes indicated to do so to insure
only 0 to 25% of their risks and the large majority of them indicated to use brokers to
receive insurance this way.?®® The majority of the customers that were able to
provide an answer also indicated that they would not be able to place risks with these
public-private schemes without brokers, because, as one customer noted, the risks
require a high level of specialization from the brokers.?*’ Finally, the majority of
customers who were able to provide an answer also revealed that they would not
consider increasing their direct use of public-private schemes, without using the
services of brokers, even if broker fees or commissions were to increase permanently
by 5 to 10% (while insurance premium remains stable).?%® The Commission therefore
considers that for the purposes of this Decision, alternative capital instruments are
not part of the of credit & political risk insurance brokerage services market, but
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Replies to questions 5.2 and 7 of questionnaire Q7 to Customers of P&C risks and questions 4.2 and 6
of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to questions 6 of questionnaire Q7 commercial risk brokerage Customers for property &
casualty and question 5 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 190 of questionnaire Q1 to Customers.

Replies to question 189 of questionnaire Q1 to Customers.

Replies to question 189.2 of questionnaire Q1 to Customers.

Reply to question 189.3.1.1 of questionnaire Q1 to Customers.

Replies to question 189.4 of questionnaire Q1 to Customers.
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considers that the intermediation services to access those alternative capital
instruments would be part of the services that brokers offer to their customers for the
category of credit & political risk.

In view of the above and the available evidence, the Commission considers that, for
the purposes of this Decision, it can be left open whether the provision of credit &
political risk insurance brokerage services constitutes a single product market or
whether it should be further segmented based on the four credit & political risk
segments. The Commission further notes that the market for the provision of credit &
political insurance brokerage services to LMCs is not distinct from credit & political
insurance brokerage services to all customers excluding LMCs.

Sureties

Sureties, known as “surety bonds”, are a form of credit insurance. But unlike such
insurance, sureties are contracts which involve three parties. They involve (a) the
principal, a party responsible for carrying out an obligation, (b) an obligee, the
recipient, or party to whom an obligation is owed, and (c) the surety, a guarantor who
assures the obligee that the principal is capable of carrying out the relevant
obligation.?® In the event of non-performance by the principal, the surety will be
responsible for compensating the obligee; the principal who has defaulted will then
be required under the contract to reimburse the surety. Thus, in contrast to credit
insurance, sureties function more as financial guarantors, by assuming a contractual
obligation that is owed to the obligee, a third party. Both Aon and WTW are active in
this market.

The Notifying Party’s view

The Notifying Party submits, that it is not aware of any further plausible sub-
segments. Given existing market definition which segments the distribution of
commercial (non-life) insurance by risk type, the Notifying Party considers that
“surety” should — on balance - be treated as a standalone segment.?”°

The Commission’s assessment

In its past decisional practice, the Commission has not considered a separate segment
for surety in the distribution of commercial non-life insurance. Accordingly, there is
no directly applicable prior decisional practice available for product market
definition.

In the present case, the results of the phase 1 market investigation show that
brokerage services for sureties are a distinct market, different from brokerage
services for other types of risk.

From a demand-side point of view, approximately a third of customers state that they
source brokerage services for sureties separately from other types of risks, but from
the same broker and another third source brokerage services for sureties separately
from other types of risks, and from different brokers. Only a minority source
brokerage services for sureties together with other types of risks.?”!

On the supply side, almost half of competitors that provided an opinion indicated that
they have a dedicated team in their organisation for the brokerage of sureties.?’?

270
271
272

Form CO, paragraph 849.
Form CO, paragraph 854.
Replies to question 196 of questionnaire Q1 to Customers.
Replies to question 14 of questionnaire Q5 to Competitors.
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Moreover, a clear majority of competitors states that the brokerage of sureties
requires expertise significantly different from other brokerage services.’’> When
explicitly asked, whether competitors consider surety brokerage to be a standalone
product, or part of any other product or segment within commercial risk brokerage, a
clear majority of respondents replied that it is a stand-alone product. As reason for
this, competitors stated inter alia, that “distinct knowledge required”’, that “this type
of product requires economic analysis of the risk, as well as the legal implications of
the contracts”, that “Insurers have special departments for sureties. They need to
make an in-depth analysis of the clients’ financial situation to see whether they can
issues sureties. Also the broker needs more financial knowledge”, that “it is a
product required for a specific purpose. It is in that regard standalone”, and that
sureties differ from other products (...) in their structure and complexity as well as in
their provisions.”*™

With regard to the question as to whether it is appropriate to distinguish a separate
market for LMCs for brokerage services for sureties, the phase 1 market
investigation suggests that this question is not relevant. LMCs of brokerage services
for sureties on the one hand and other customers of brokerage services for sureties on
the other hand did not significantly differ in their replies to the market investigation.
This holds true for the product market questions referenced above in recital (240),%"
for Customers replies concerning the geographic scope referenced below in recital
(338) in Section 6.2.7,>7® and for the competitive assessment questions referenced
further down below in recital (898) and (902) in Section 6.3.5.8.%77 Therefore, the
difference in requirements of LMCs and other customers for brokerage services for
sureties appears not to be as significant as for other risk types and a further
segmentation is not warranted.

In view of the above and the available evidence, the Commission considers for the
purposes of this Decision that it is appropriate to distinguish a separate product
market for brokerage services for sureties without any further sub-segmentation.

Energy

Commercial risk brokerage for energy risks concern the brokerage of commercial
risk insurance for risks related to the energy industry. Both Aon and WTW are active
in this market.

The Notifying Party’s view
The Notifying Party follows the Commission’s previous decisions in the definition of

the product market for commercial risk brokerage for energy risks.

The Notifying Party additionally submits that a separate market for risks broadly
associated with power (e.g. nuclear plants, solar installations, hydraulic energy, etc.)
would not be appropriate. The Notifying Party indicated that no legal precedents in
this direction exist, no data would be available to analyse such as separate market,
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Replies to question 14.2 of questionnaire Q5 to Competitors.

Replies to question 14.3 and 14.3.1 of questionnaire Q5 to Competitors.
Replies to question 196 of questionnaire Q1 to Customers.

Replies to question 197 of questionnaire Q1 to Customers.

Replies to question 199 and 200 of questionnaire Q1 to Customers.
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there are no specialist brokerage firms exclusively focusing on such risks and it is
very challenging to delineate such risks.?’8

The Commission’s assessment

In its past practice, the Commission has previously defined a market for brokerage
activities in the specialty sector of energy, which included “the distribution of
commercial insurance to cover the risks associated with the complex operations of

the production chain for fossil fuels such as coal, oil and natural gas” *”

The Commission’s market investigation did not give sufficient grounds to deviate
from the Commission’s prior decisional practice in so far as it relates to defining a
separate product market for commercial risk brokerage for fossil fuel energy related
risk.

The market investigation was inconclusive on whether the market for commercial
risk brokerage for energy related risks should include power risk (which would
otherwise be part of property & casualty). The number of respondents that indicate
that they source commercial risk brokerage for all such risks together was similar to
the number of respondents that indicate they source them separately.?®’ Similarly,
while for smaller brokerage companies the same staff may handle both types of risks,
larger brokers typically have separate teams for both types of risks.?!

In view of the inconclusive feedback, power risks have therefore been included in the
market for property & casualty in line with past decisional practice, and are covered
by the remedies in that market.

The market investigation did not give sufficient evidence to define a separate market
for LMCs for commercial risk brokerage for energy risks. As for most other specialty
risk types, risk expertise is of key importance to a broker’s competitiveness.
Furthermore, many of the clients that purchase brokerage services for this risk type
would be likely to be LMCs (e.g. energy companies) and a distinction by customer
type would therefore be less relevant.

Marine

Commercial risk insurance in the marine sector refers to a range of risk types
associated with ship owners on the one hand, notably protection for hull &
machinery insurance and protection & indemnity (“P&I”) insurance, and cargo &
international trade on the other hand, such as global trade, imports, exports and
logistics providers, as well as specialist products such as superyachts, ports,
terminals, etc.

The Notifying Party’s view

The Notifying Party submits that it is appropriate to envisage a potential
segmentation including all marine-related risks. The Notifying Party however argues
that it is not necessary to define any further sub-segmentations within the marine-
related risk types, considering that, in any event, the Transaction would not give rise
to competition concerns on any plausible market definition.??

Form CO, paragraphs 583 and 584. The Notifying Party has included power risks in the property &
casualty market.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 52.

Replies to question 127 of questionnaire Q1 to Customers.

Replies to question 10 of questionnaire Q5 to Competitors.

Form CO, paragraphs 752-763.
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In the Reply to the 6(1)c Decision, the Notifying Party reiterated that it is not
appropriate to distinguish a separate market for LMCs within each and every risk
type, but did not put forward any further arguments specific to Commercial risk
insurance in the marine sector.?$?

The Commission’s assessment

In its past decisional practice, the Commission considered that it could be appropriate
to distinguish a separate market for the supply of broker services for marine, while
ultimately leaving the exact product market definition open.?®* In Marsh &
McLennan Companies/Jardine Lloyd Thomson Group however, the Commission
considered a potential segmentation of commercial risk brokerage services based on
risk types, without specifically discussing the opportunity to distinguish a separate
market with respect to marine-related types of risks.?*®

Firstly, in the present case, the results of the market investigation confirmed — in line
with its previous decisional practice’®® — that it is appropriate to distinguish a
separate market with respect to marine-related risks.?®’

As to the question whether it is appropriate or not to further distinguish, within the
marine market between the different types of marine-related risks, in the present
case, the results of the market investigation show that it could be relevant.

From a demand-side point of view, the results of the market investigation show that
LMC:s tend to distinguish between different types of marine-related risk, according to
the nature of the risk which is being insured, notably hull and machinery,*®
protection and indemnity (“P&I”)*® and risks associated with cargo trade,””° as
characteristics such as (i) the nature of the risk, (ii) its size and (iii) complexity, are

different.?*!

On the supply side however, a majority of competitors indicated that they generally
have a dedicated marine team in their organisation,?*> dealing with all marine-related
risks.?

Ultimately, the question as to whether marine risks could be sub-segmented
according to each and every type of marine-related risks can nevertheless be left
open, as the market share levels overall and in all of the potentially relevant segments
identified, are not at a level which could give rise to competition concerns.?**
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Reply to the Article 6(1)(c) Decision, paragraph 92 and seq.

M.1307 — Marsh & McLennan / Sedgwick, paragraph 18.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 22.

M.1307 — Marsh & McLennan / Sedgwick, paragraph 18.

Replies to question 112 of questionnaire Q1 to Customers.

Hull and machinery risks cover all risks related to a ship, e.g. the malfunctioning of machinery.

P&I insurance typically covers crew and passenger well-being. P&I also includes a whole range of risks
such as pollution, piracy, war efc.

As mentioned above, risks associated with cargo trade cover global trade, imports, exports and logistics
providers.

Replies to question 112 of questionnaire Q1 to Customers; Replies to questions 9 and 18 of
questionnaire Q5 to Competitors.

Replies to question 9 of questionnaire Q5 to Competitors.

Replies to question 18 of questionnaire Q5 to Competitors.

On the basis of the information provided by the Notifying Party, the Parties’ combined market shares on
the overall market for the supply of commercial risk brokerage services for marine, and any of narrower
plausible segmentation, do not give rise to any affected markets. Therefore for the purpose of this
Decision the question as to whether further sub-segments should be defined within marine-related risks
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Secondly, with respect to a potential distinction of a separate market for LMCs for
commercial risk brokerage of marine risks, the results of the in-depth market
investigation showed that this distinction according to the type of customers is not
warranted.

As for most other specialty risk types, risk expertise is of key importance to a
broker’s competitiveness. In this regard, the investigation revealed, that a majority of
marine customers rely to a lesser extent on the global network of a broker and that a
broker’s physical presence or own offices in countries is considered as being
important by only a minority of respondents.””> The majority of marine customers
consider it sufficient if a broker is present only in a number of key locations.>?®

Furthermore, the majority of marine customers do not regard the geographic outreach
of their business, their company’s size, the size of their risk or the complexity of their
risk as limiting their choice of brokers.?"’

In light of these elements, the Commission considers that it is appropriate to consider
a market encompassing all customers, i.e. without distinguishing between LMCs and
non-LMCs. As to the precise delineation of the market for the supply of brokerage
services for marine-related risks, and in particular the question as to whether it is
appropriate to further distinguish between the different types of marine-related risks,
the Commission considers that this question can be left open.

Aircraft operators

Commercial risk brokerage for aircraft operator risk concerns the brokerage of
commercial risk insurance for risks related to the operation of aircrafts. Commercial
non-life insurance for aircraft operators covers a broad range of risks, including: (i)
coverage against damage to aircraft (typically referred to as “hull coverage”); (ii)
general liability to passengers and / or third parties for aircraft accidents (including in
respect of passenger baggage or cargo); (iii) the replacement and / or repair of spare
parts; (iv) coverage against damage or liability arising out of malicious acts; and (v)
war hull insurance and war liability exposure.

The Notifying Party’s view

In line with the Commission’s previous decision,?”® the Notifying Party provides its
assessment and market shares for the product market for commercial risk brokerage
for aircraft operator risk. However, the Notifying Party submits that in its view the
Transaction does not give rise to competitive concerns for any plausible market
definition.

The Commission’s assessment

In Marsh & McLennan Companies/Jardine Lloyd Thomson Group, the Commission
defined a separate market for commercial risk brokerage for aircraft operator risk.
The Commission did not consider any further segmentations of this product market.
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can be left open, as it is not likely that the Transaction will significantly impede competition,
irrespective of the exact market definition.

Replies to question 4 of questionnaire Q14 to commercial risk brokerage Customers for marine.

Replies to question 4 of questionnaire Q14 to commercial risk brokerage Customers for marine.

Replies to questions 4 to 7 of questionnaire Q14 to commercial risk brokerage Customers for marine.
M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 29.
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The Commission’s market investigation did not provide any grounds to deviate from
the Commission’s prior decisional practice with respect to product market definition
for the market for commercial risk brokerage for aircraft operator risk.

The market investigation did not give sufficient evidence to define a separate market
for LMCs for commercial risk brokerage for aircraft operator risks. As for most other
specialty risk types, and notably for the closely related risk type of aerospace
manufacturing (discussed in the next Section), risk expertise is of key importance to
a broker competitiveness. Furthermore, aircraft operation risks are very international
by their very nature, and not only for LMCs. Finally, many of the clients that
purchase brokerage services for this risk type would likely be LMCs (e.g.
commercial airlines) and a distinction by customer type would therefore be less
relevant.

Based on the above, for the purpose of this assessment, the Commission considers
that commercial risk brokerage for aircraft operator risk constitutes a separate
product market and that no further subdivisions are appropriate.

Aerospace manufacturing

Commercial risk insurance for the aerospace manufacturing sector refers to risks
associated with the manufacturing of aerospace products, including insurance for
airframe, engine parts and component manufacturers, as well as repair and service
operators, service providers, airports, refiners and re-fuelers, and air traffic control
operators.”” In particular, manufacturers of aerospace products purchase insurance to
cover for damage caused by, or liability arising out of, defects in their products. The
risk types encompassed within this specialty include: (i) manufacturers’ hull liability;
and (i1) aircraft product liability.

The Notifying Party’s view

In line with the Commission’s previous decision, the Notifying Party submits that a
separate product market for commercial risk brokerage for aerospace manufacturing
risk can be envisaged.’®

The Commission’s assessment

In Marsh & McLennan Companies/Jardine Lloyd Thomson Group, the Commission
defined a separate market for commercial risk brokerage for aerospace
manufacturing risk. The Commission did not consider any further segmentations of
this product market.*°!

In line with Commission’s previous decisional practice and the Notifying Party’s
views, the Commission considers for the purposes of the present assessment,
commercial risk brokerage for aerospace manufacturing risk constitutes a separate
product market and that no further sub-segmentation is needed. The market
investigation did not provide any indication suggesting that departing from the
Commission’s previous decisional practice and the Notifying Party’s views would be
appropriate.

With regard to the question as to whether it is appropriate to distinguish a separate
market for LMCs for commercial risk brokerage for aerospace manufacturing risk,
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M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 38.
Form CO, paragraphs 418 and 420.
M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 38.
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the results of the market investigation suggest that this is not appropriate for this risk
type.

The majority of customers (regardless of their size and/or global reach) that replied
to the market investigation indicated that while they consider geographic presence of
the broker important, they consider it sufficient if their broker has an office in few
key locations.’”® Additionally, customers that replied to the market investigation
rated risk-specific expertise as far more important than global presence when
selecting their broker.*

Additionally, customers for commercial risk brokerage for aerospace manufacturing
risk typically have very large exposures and complex risks to be insured and in fact
are often LMCs. Therefore, they require a high level of risk-specific expertise, as
well as strong professional capabilities and need for the full range of insurance
services (i.e. administration, advisory, placing, claims management, etc.). Therefore,
the difference in requirements of LMCs and other customers in this risk type is less
significant.

In view of the above, the Commission considers for the purposes of this assessment
that it is appropriate to distinguish a separate product market for commercial risk
brokerage for aerospace manufacturing risk and that a further segmentation based on
the type of customer is not appropriate. Therefore, the product market is defined as
commercial risk brokerage services for aerospace manufacturing risks to all
customers.

6.1.5.10.Space

(279)

(280)

(281)

(282)

Commercial risk insurance in the sector of space refers to risks associated with loss
from damage to or failure of satellite launches and / or satellites in orbit. This risk
includes coverage for launch vehicles and satellite assets prior to launch (pre-
launch), as well as third party liability at all stages of a launch. The space industry is
characterised by high financial exposures, due to the potential for very high losses
should an insured event occur.

The Notifying Party’s view

The Notifying Party submits that in line with the Commission’s previous decisional
practice, commercial non-life insurance for space constitutes a separate product
market and that no further sub-segmentation is needed.>*

The Commission’s assessment

In Marsh & McLennan Companies/Jardine Lloyd Thomson Group, based on the
results of the market investigation, the Commission concluded, that the relevant
product market is brokerage in the specialty sector of space.>*

In accordance with the Commission previous decisional practice and in line with the
Notifying Party’s view, based on the evidence received in the present market
investigation, the product market is defined as commercial insurance brokerage
services for space risks.
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Replies to question 19 of questionnaire Q15 to aerospace manufacturing and space Customers.
Replies to question 12 of questionnaire Q15 to aerospace manufacturing and space Customers.
Form CO, paragraphs 268.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 43.
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With regard to the question as to whether it is appropriate to distinguish a separate
market for LMCs for commercial risk brokerage for space risks, the results of the
market investigation indicate that this is not appropriate for this risk type. This is
primarily because space risks entail large, complex and global insurance brokerage
needs for all customers, irrespective of their size or international presence.

The majority of customers (regardless of their size and / or global reach) that replied
to the market investigation indicated that while they consider geographic presence of
the broker important, they consider it sufficient if their broker has an office in few
key locations globally.’? Additionally, customers that replied to the market
investigation rated risk-specific expertise as far more important than global presence
when selecting their broker.*"’

Additionally, customers for commercial risk brokerage for space risks typically have
very large exposures and complex risks to be insured and often meet the criteria for
LMCs. All customers irrespective of size or global footprint require a high level of
risk-specific expertise, strong professional capabilities and need for the full range of
insurance services (i.e. administration, advisory, placing, claims management, etc.)
and global reach of a broker. Therefore, the difference in requirements of LMCs and
other customers in this risk type is less significant.

In view of the above, the Commission considers for the purposes of this Decision
that it is appropriate to distinguish a separate product market for commercial risk
brokerage for space and that a further segmentation based on the type of customer is
not appropriate. The product market is defined as commercial insurance brokerage
services for space risks to all customers.

Potential market for captive-related services

As mentioned above in Section 6.2.3, brokers provide a range of services which go
beyond the actual placement of insurance cover, and may include an array of services
which can be tailored to meet the client’s needs, such as identification and
assessment of risk, independent risk management advice, insurance market
intelligence, actuarial services, claims support etc.

In the course of their activities, the Parties provide an entire range of captive-related
services, including: (i) pre-captive evaluation and assessment; (ii) feasibility testing
and consulting; (iii) ongoing captive management and administration services; and
(iv) ongoing strategic review of the captive structures in place.

The Notifying Party’s view

Initially, the Notifying Party submitted that it is not aware of captive management
services having been analysed as a separate market in the Commission’s past
decisional practice, without clearly concluding on the existence of a separate
market.>%

In parallel, the Notifying Party argued that it is not appropriate or possible to
segment the provision of captive advice and management services to commercial risk
clients by risk class because (i) on the demand-side, it is not the practice of
customers to require separate captive-related services by risk category; (ii) on the
supply-side, captive-related services are provided across risk types, the Parties’
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Replies to question 33 of questionnaire Q15 to aerospace manufacturing and space Customers.
Replies to question 36 of questionnaire Q15 to aerospace manufacturing and space Customers.
Form CO, paragraphs 872 to 873.
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dedicated teams are not organised by specialty and the Notifying Party is not aware
of competitors which are organised or provide specialised captive-related services;
(iii) there are no known market size estimates by risk type available from third party
reports or sources that would allow the Parties to calculate market shares on a
segmented basis by risk class; and (iv) there are no legal precedent in which the
Commission (or any other regulatory authority) has considered the provision of
advice and management services to captives by risk class.>*

Nevertheless, in its Reply to the Article 6(1)(c) Decision, the Parties revised their
reasoning and argued that captive management services are separate from brokerage
services.*!*

The Commission’s assessment

In its past decisional practice, while the Commission noted that clients typically only
retain small portions of their risk portfolio and place the majority of their risk in the
market,’!! the Commission has not defined nor assessed a separate market for the
supply of captive management services.

In this respect, if on the one hand, the Notifying Party submits that captive-related
services are offered on a standalone basis, priced separately and customers have the
option to purchase these services either from insurance brokers (like the Parties) or
other providers,’!? the results of the market investigation, on the other hand,
indicated that captive-related services are often sought alongside other risk advisory
and broking services, as clients seek a solution for their overall risk management
strategy, the use of captive entities being typically only one way in which clients
manage their risk.’!> Nevertheless, some other respondents also highlighted the
possibility for the existence of a market for the supply of captive related services,
distinct from commercial risk brokerage services.*!*

The results of the market investigation are therefore inconclusive when it comes to
determining whether it is appropriate to distinguish a separate market for captive-
related services, nor whether such services should be further segmented by risk type.

Against this background, and in view of the fact that the Transaction is not likely to
give rise to any competition concerns with respect to captive-related services (as
explained in Section 6.3.6), under any plausible segmentation or sub-segmentation,
the Commission leaves the question of the precise product market definition for
captive-related services open for the purposes of this Decision.

Relevant geographic markets

In view of the product market definitions in Section 6.1.4.2 above, the relevant
geographic scope for each market will be assessed according to the different risk
types. However, the Commission first sets out some factors related to the geographic
scope of the market that apply to all risks where a distinct market for LMCs is
justified.
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Form CO, paragraphs 872 to 873.

Reply to the Article 6(1)(c) Decision, paragraph 356 et seq.

M.9196 — Marsh & McLennan Companies/Jardine Lloyd Thompson Group, paragraph 15.

Reply to RFI 41, question le.

Form CO, paragraph 867; Replies to questions 12 to 14 of questionnaire Q1 to Customers.

Email dated 29 January 2021 (Document ID 7006); Non-confidential replies to Captive Insurance RFI
to Customers, questions 1 to 3.
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Large Multinational Customers

The Notifying Party disputes the segmentation of the product market for large
multinational customers, but in any event, argues that for commercial risk brokerage
the market is at least EEA-wide in scope, for the following reasons: (i) brokers are
active across the EEA, and their pitch to clients emphasise their ability to service
wherever clients they are located and irrespective of physical presence; (ii) brokers
place risks outside the country in which the client is located; (iii) insurance carriers
are active across the EEA (for example, a third of property & casualty risks are
placed directly with insurers, many of whom are multinational companies active
across the EEA); (iv) costs and regulatory barriers in the EEA are low (the
distribution of insurance is a service industry that entails negligible transport or
delivery costs); and lastly (v) sub-brokerage agreements are common between firms
from non-European countries partnering to serve a client’s needs.’!> These arguments
apply amongst potentially others, to property & casualty, FinPro and cyber risks
where the product market based on risk type was further segmented for LMCs on the
one hand, and non-LMCs on the other.?'®

In the phase 2 market investigation the Commission found that the risk type markets
that were further segmented between LMCs and non-LMCs (namely, property &
casualty, FinPro and cyber) comprise companies that require risk management advice
and brokerage services within the EEA with an EEA licenced broker for their
international activities (see Section 6.1.4.2 above). For such a product market, the
evidence from the market investigation indicates that a worldwide geographic market
definition would be appropriate as the majority of customers and competitors
consider that competition takes place at a global level.>'” This is because the market
investigation revealed that there are two main drivers at play, in particular from the
demand-side. On the one hand, the EEA-based/headquartered customers or
customers that have insurance needs in the EEA typically approach a broker in their
head/lead location for their global insurance programmes (master framework
agreements), which indicates that to some degree proximity to a relationship
managing broker is important. On the other hand, such customers also require their
broker to provide global services with respect to their overseas operations (often
requiring their broker to match their own company’s geographic footprint), which
adds a global dimension to the market and hence the responding customers indicate
that competition takes place at a global level as they require a global broker. This can
be reflected in framework/global master service contracts concluded in the EEA,
which are then supplemented by local contracts with other legal entities in the
Parties’ organisations if services are required in other jurisdictions.’!® The market
investigation clearly indicates that global presence of a broker either by owned or
partner network is very important for LMCs overall, and the need may be even more
pertinent for specific risks (for example property & casualty or FinPro, see Section
6.2.2 and 6.2.3 respectively).

From the supply-side, a majority of competitors responding to the market
investigation indicated that competition for commercial risk brokerage services for
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Form CO, paragraphs 671 et seq.

LMC:s are defined in contrast to medium- and small-sized customers (non-LMCs), i.e. those companies
which do not meet the following criteria (i) a global turnover equal to or higher than EUR 1 billion and
(i1) requiring insurance needs in more than five countries.

Replies to questionnaire Q1 to Customers and questionnaire Q5 to Competitors.

Reply to RFI 35.
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LMCs takes place at a global level (discussed in more detail per risk type in the
following Sections).’!® It appears that the global element is based on a number of
factors, including customers’ requirements for global coverage (broker network), as
well as brokers’ ability to place risks with carriers worldwide. One competitor
explained the rationale behind the global market with some requirement for local
expertise which are addressed by the global presence (network) of a broker: “/¢Jo
purchase at EEA or global levels, clients need access to risk advisory and broking
capabilities that line up with their own risk-footprint, as well as broking capabilities
in key insurance hubs. This is because brokers must secure capacity on a global
basis to place client risks on the best terms possible. Not all insurers are willing or
able to underwrite specialist risks, so specialist market knowledge is required in
these local offices and global hubs to adequately service clients. The design and
delivery of these global programmes must be compliant with local market
requirements. Access to local expertise is necessary to meet such requirements, and
this expertise may be scarce in certain markets. Without local expertise, it is difficult
to guarantee that the complex needs of a large international client will be fully
addressed consistently across their operations and that their policies will be legally
enforceable. Local knowledge is best provided through an owned network, as such a
network improves consistency and quality of service. Absent that, brokers/clients will
use network arrangements with local brokers to plug gaps, though there is a risk that
local brokers may not have significant expertise in the relevant risk area
(particularly if it is a specialty risk).”**°

Internal documents of the Parties appear to indicate that [...]**! (Own emphasis
added). This also indicates that the assessment may be different for different risks,
which is also why the Commission investigated this question separately for each
product market.

The Commission also investigated whether any conditions from the supply-side exist
that would support a narrower market than global. For example, the conditions for
broker activities across the EEA are facilitated by the unified cross-EEA regulatory
(‘passporting’) regime, which allows brokers registered in one Member State to
provide services cross-border within the EEA.**? Whilst this regulatory regime may
suggest that conditions in the EEA would be homogenous, no other factors indicated
that an EEA-wide geographic scope would be appropriate. The market investigation
shows that this factor, while it facilitates EEA cross-border services, alone does not
allow to determine that the market is EEA-wide; as majority of respondents to the
market investigation for the risks where an LMC was found indicated a global
market. Moreover, while the results of the Commission’s market investigation
indicate that the main international brokers organise their teams according to
geography (per country), such teams can also be supplemented by specialist teams
for respective risk-classes or tasks and/or have dedicated global coordination teams
(see also Section 6.2.4.2).
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Replies to question 34 of questionnaire Q5 to Competitors.

Reply to question 35 of questionnaire Q5 to Competitors (Document ID 5195).

Reply to RFI 52, Annex 5.

An EU domiciled authorised insurance broker can perform insurance distribution activities across the
EEA under the EU’s financial services passporting regime. Passporting is the provision of cross-border
services on a freedom to provide services or a freedom of establishment basis. The broker must follow
the notification procedure in the relevant member state. The broker’s main regulator will remain his/her
home state regulator, but the broker will be subject to local laws and regulations.
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The above factors, which indicate the global nature of LMCs’ commercial risk
brokerage needs form the backdrop against which the assessment of each of the
relevant risk types must be assessed — i.e. property & casualty (Section 6.3.5.1);
FinPro (6.3.5.2) and Cyber (6.3.5.3).

Property & Casualty
The Notifying Party’s view

The Notifying Party considers that the geographic scope for the distribution of
property & casualty insurance, or any plausible sub-segmentation thereof, is at least
EEA-wide in scope, because (i) brokers are active across the EEA. Their pitch to
clients emphasizes their ability to service wherever clients are located and
irrespective of physical footprint; (ii) brokers place risks outside the country in which
the client is located; (ii1) insurance carriers are active across the EEA. A third of
property & casualty risks would be placed directly with insurers, many of whom are
multinational companies active across the EEA; (iv) costs and regulatory barriers in
the EEA are low. The distribution of insurance is a service industry that entails
negligible transport or delivery costs.>?

In response to the Commission’s 6(1)(c) Decision, and in the context of the national
property & casualty risk insurance brokerage market for non-LMCs in the
Netherlands, for which the Commission has raised concerns, the Notifying Party
provides that (i) the 6(1)(c) Decision does not specify the proportion of small and
mid-sized customers whose view in the market investigation was that competition
would take place nationally; (ii) the Decision contains no reference to the views of
small and mid-sized customers and competitors based in the Netherlands on the
geographic market definition; (iii) brokers can and do place risks across the EEA and
globally for customers, both via their own offices and through broker networks.3**

The Commission’s assessment

In its past decisional practice, the Commission has not assessed the geographic scope
of a potential market for brokerage services for property & casualty risks.

Contrary to the Notifying Party, the Commission considers that a separate market for
the provision of property & casualty risk brokerage services to LMCs distinct from
other customers, exists for the reasons set out in explained Section 6.1.5.1.

The ability of a broker to provide services across multiple jurisdictions is a key
requirement for LMCs. In the phase 1 market investigation, a large majority of
LMCs indicated that they typically source property & casualty risk brokerage
services under one contract for all global business activities.>*> Consequently, a
majority of LMCs consider that competition for property & casualty risk brokerage
services takes place on a global level, and a further smaller share considers that
competition is EEA-wide.>?® The phase 2 market investigation further confirmed and
explained these findings. While LMCs often have more than one broker, they split
services typically between risk types, or between different risks within one risk type.
On the other hand, LMCs responding to the market investigation indicated that they
do not tend to split their brokerage needs according to geographic areas, and do not
follow a country-by-country approach when sourcing their property & casualty
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Form CO, paragraphs 268 et seq.

Reply to the 6(1)(c) Decision, paragraphs 568 et seq.
Replies to question 54 of questionnaire Q1 to Customers.
Replies to question 53 of questionnaire Q1 to Customers.
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needs.*?’ In line with this, the large majority of property & casualty LMCs considers
that it is important or very important that a broker has a physical presence / own
office in each country where risks need to be insured.*”® In order to fulfil those
requirements by LMCs, a broker would therefore need to be able to provide services
on a worldwide level. The Commission concludes therefore that for LMCs the
market for property & casualty brokerage services is global in geographic scope.

At the same time, as detailed in Section 6.1.4, LMCs still source their brokerage
services, including for their international programs, with brokers in relative
proximity to their headquarters. In this context, customers note the benefits of having
a broker with knowledge of the insurance market and applicable legislation in the
customer’s home market. Customers also value the broker’s ability to provide
services in the local language, join meetings physically or operate in the same time
zone.*?® Consequently, while brokerage services are provided on a worldwide level,
they also include also a local element important for defining the place of competition
between brokers. This element is reflected in the product market definition, which
limits the scope of the product market to LMCs that source brokerage services to a
significant extent within the EEA.

In contrast, the market for the provision of property & casualty brokerage services is
narrower in geographic scope for non-LMCs, which are, by definition, typically
active in a smaller set of countries. This assessment is clearly supported by the
market investigation. Firstly, of all customers that did not fulfil the criteria of LMCs
as defined for the purpose of this Decision, the majority of respondents consider that
competition takes place on national level>** This is in stark contrast to LMCs, the
majority of whom considers property & casualty brokerage competition to be global.
Secondly, a majority of competitors confirm that competition in property & casualty
brokerage services generally takes place at a national level,**! except for LMCs, a
majority of whom of competitors consider that competition is global.’*> One
competitor explained in this context: “Casualty and Property are core insurance for
companies of all sizes. Customers will tend to engage locally or nationally where
possible” 333 In the Commission’s view, the fact that local brokers may, through their
partner office, be able to place services also in jurisdictions outside of the country of
the customer does not change the fact that competition for non-LMCs takes place on
a national level. Business activities of non-LMCs are typically limited to one or a
small number of jurisdictions.*** Even where non-LMCs require cross-border
capabilities of a broker, this need is significantly less important in the broker
selection regardless of risk type compared to LMCs.**® The Commission therefore
considers that non-LMCs typically place a higher weight on the services that a broker
can provide on national level.
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Replies to questions 2.1, 12 and 17 of questionnaire Q7 to commercial risk brokerage Customers for
property & casualty.

Replies to question 18 of questionnaire Q7 commercial risk brokerage Customers for property &
casualty.

Replies to question 53.1 of questionnaire Q1 to Customers.

Replies to question 53 of questionnaire Q1 to Customers.

Replies to question 33 of questionnaire Q5 to Competitors.

Replies to question 34 of questionnaire Q5 to Competitors.

Reply to question 33.1 of questionnaire Q5 to Competitors (Document ID 4838).

Reply to question 1.2 and 21 of questionnaire Q1 to Customers.

Reply to question 20 of questionnaire Q1 to Customers.
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Specifically with respect to the Netherlands, to address the arguments brought
forward by the Notifying Party in the Replyto the 6(1)(c) Decision, the Commission
notes that non-LMCs based in the Netherlands responding to the market
investigation, in line with feedback from all other non-LMCs, consider that
competition for property & casualty brokerage services takes place at a national level
rather than at a EEA or a global level.*® One non-LMC provided: “We like to deal
with local parties. They understand local culture.”’ Similarly, one competitor
based in the Netherlands explained that the property & casualty market overall would
be national in scope, provided: “We mainly service Dutch companies who are
located in the Netherlands”*® The Commission therefore considers that the
geographic definition for non-LMCs is also applicable for the Netherlands.

In light of these findings, the Commission therefore concludes that the geographic
market for property & casualty risk for LMCs is global in scope. The Commission
considers that the geographic market for property & casualty brokerage services for
all customers except for LMCs is national in scope.

FinPro
The Notifying Party’s view

The Parties consider that the geographic market for the distribution of FinPro
insurance or any plausible sub-segmentation thereof, is at least EEA-wide in scope,
because (i) brokers are active across the EEA and place risk across the EEA and
more widely, and their pitch to clients emphasises their ability to service clients
cross-border in nature; (ii) brokers place risk outside the country in which the client
is located, as many jurisdictions do not have sufficient insurance capital capacity to
cover clients’ risks; (ii1) FinPro insurance brokerage services are purchased by clients
active in multiple jurisdictions; (iv) insurance carriers are active across the EEA; (v)
there are low costs and low regulatory barriers in the EEA and negligible transport or
delivery costs; (vi) sub-brokerage agreements are also common in form of sub-
brokerage agreements between firms from non-European countries partnering to
serve a client’s needs.>*’

The Commission’s assessment

In Marsh & McLennan Companies/Jardine Lloyd Thompson Group, the Commission
left the geographic market for FinPro risk brokerage services open. However, the
Commission noted that the market investigation revealed that most customers
purchase FinPro risk brokerage at a national level, and that customers have a
preference for brokers with a local presence. The Commission further considered that
these findings would favour an interpretation of the geographic market being national
in scope.>*

As described in Section 6.1.5.2 of this Decision, the Commission considers that it is
appropriate to consider a separate market for LMCs distinct from overall FinPro risk
brokerage. The Commission therefore assessed the geographic market definition for
(1) commercial risk brokerage for FinPro for LMCs; and (ii) commercial risk
brokerage for FinPro for all customers excluding LMCs.
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Replies to question 54 of questionnaire Q1 to Customers.

Reply to question 53.1 of questionnaire Q1 to Customers (Document ID 4947).

Replies to questions 33 and 33.1 of questionnaire Q5 to Competitors (Document ID 2514).
Form CO, paragraphs 671 et seq.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 65.
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The market investigation shows that with respect to commercial risk brokerage for
FinPro, LMCs value the ability of a broker to provide services cross-border and to
match their geographic footprint.>*' LMCs rated global presence of a broker, defined
as a network of offices in different regions of the world, as an important criterion for
the selection of a broker for FinPro risk.**> The market investigation further indicated
that customers purchase brokerage services of one single broker to manage their
FinPro risks globally via a master framework agreement.** Consequently, a majority
of LMCs consider that competition for FinPro brokerage services takes place at a
global level.*** This view is supported by market perception of competing brokers. A
majority of brokers consider that competition for LMCs takes place on a global
level. 3%

The Commission notes that local expertise of a FinPro broker is also of significant
importance for LMCs. As explained in more detail in Section 5.3.5.2, LMCs expect
their FinPro brokers to have specific expertise for each country in which risks have
to be covered.**® The Commission considers this not to be an indication that
competition for LMCs would take place at national level, but rather as a requirement
that brokers have sufficient geographic presence to serve these clients’ needs across
multiple jurisdictions through a broker network.

For all customers excluding LMCs (non-LMCs as defined in Section 6.1.5.3 above),
the Commission considers the market definition to be narrower in geographic scope.
The market investigation indicates that a global presence is significantly less
important for smaller clients compared to LMCs.**” However, these customers are by
definition active in a smaller set of countries, and potentially only in one domestic
market. Consequently, a significantly higher share of smaller customers, compared to
LMCs, consider that competition between FinPro brokers takes place at a national
level **® Qualitative feedback from smaller customers indicated that they consider
proximity to the broker and local language requirements as important.’** One
competitor explained that geographic needs are different depending on customer size
and complexity: “/i/n FinPro and Cyber, policies for large multinational clients are
global in nature and therefore typically cover a client’s global exposure. As such,
competition for such clients will be regional or global, depending on the client’s
footprint (it can also be national for smaller clients).”*> This is supported by the fact
that the competitive landscape as well as the market position of the Parties differ
significantly between different countries, as the market share estimates provided by
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Replies to questions 4 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to questions 9 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 152 of questionnaire Q1 to Customers.

Replies to question 151 of questionnaire Q1 to Customers.

Replies to question 34 of questionnaire Q5 to Competitors.

Replies to question 153 of questionnaire Q1 to Customers.

Replies to question 153 of questionnaire Q1 to Customers.

Replies to question 151 of questionnaire Q1 to Customers; the Commission notes, however, that still a
significant share of smaller customers consider competition between FinPro brokers to be global.

For example, replies to questionnaire 11 to commercial risk brokerage commercial risk brokerage
services for Finpro and Cyber risks in Spain. Commission notes that a number of smaller customers
responding to the questionnaires responded in their own language, noting that they do not have English
language capabilities.

Replies to question 34 of questionnaire Q5 to Competitors (Document ID 5195).
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the Notifying Party shows.**! This is further supported by the internal organisational
structures and indicated by internal documents of the Parties.>*?

In light of these findings, the Commission therefore concludes that the geographic
market for commercial risk brokerage for FinPro to LMCs is global in scope. The
Commission considers that the geographic market for commercial risk brokerage for
FinPro to non-LMC:s is national in scope.

Cyber
The Notifying Party’s view

The Notifying Party considers the geographic market for brokerage services of cyber
risks to be at least EEA-wide in scope, given that cyber risk and policies are, by their
nature, inherently cross-border as cyber security breaches are global in nature.
Because cyber risk can materialise in any part of a client’s operations, clients
typically seek coverage for cyber risk for all countries where they have operations
and tend to buy a single policy with cross-border coverage.*>

The Notifying Party considers cyber risk brokerage to form part of the FinPro
segment, which it considers to be at least EEA-wide in geographic scope, because (i)
brokers are active across the EEA; (ii) brokers place risk outside the Member State in
which the client is located; (iii) FinPro insurance brokerage services are purchased
by clients active in multiple jurisdictions; (iv) insurance carriers are active across the
EEA; (v) there are low costs and low regulatory barriers in the EEA; (iv) sub-
brokerage agreements are also common in form of sub-brokerage agreements.>>*

The Commission’s assessment

In previous decisions, the Commission has considered cyber risk potentially as part
of FinPro risk and the Commission left the geographic market for FinPro risk
brokerage services open.*>®

As described in Section 6.1.5.3 of this Decision, the Commission considers that it is
appropriate to consider a separate market for LMCs distinct from overall cyber risk
brokerage. The Commission therefore assessed the geographic market definition for
(1) commercial risk brokerage for cyber for LMCs; and (ii) commercial risk
brokerage for cyber for all customers excluding LMCs.

The majority of LMCs that responded to the market investigation consider that
competition for cyber brokerage services takes place on a global level.*® One
customer explained, “/t/he risk exposure and cyber/ data regulation are evolving in
most of the countries. The use of a fully own integrated broker's network is a "must
have" in order to have access to the same quality of expertise in all the countries
within or outside of European Union.”*’ This view is supported competitors’
responses to the market investigation, a majority of whom consider that competition
for LMCs for cyber risk takes place on a global level.*>®

Form CO, annex 6A.18.

Reply to RFI 16 (Organisation charts).

Form CO, paragraph 673.

Form CO, paragraphs 671 et seq.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 65.
Replies to question 166 of questionnaire Q1 to Customers.

Replies to question 166 of questionnaire Q1 to Customers (Document ID 2808).

Replies to question 34 of questionnaire Q5 to Competitors.
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(324)

(325)

6.2.5.
(326)

6.2.6.
6.2.6.1.
(327)

(328)

(329)

(330)

For non-LMCs, the Commission considers that the market definition is narrower in
geographic scope. The market investigation indicates that a global presence is
significantly less important for smaller clients compared to LMCs. However, these
customers are by definition active in a smaller set of countries, and potentially only
in one domestic market. Consequently, a significantly higher share of smaller
customers, compared to LMCs, consider that competition between cyber brokers
takes place at a national level.** Qualitative feedback from smaller customers
indicated that they consider proximity to the broker and local language requirements
as important.*®® This is supported by the fact that the competitive landscape as well
as the market position of the Parties differ significantly between different countries,
as the market share estimates provided by the Notifying Party shows.*®! This is
further supported by the internal organisational structures and indicated by internal
documents of the Parties.*%

In light of these findings, the Commission therefore concludes that the geographic
market for commercial risk brokerage for cyber to LMCs is global in scope. The
Commission considers that the geographic market for commercial risk brokerage for
cyber to non-LMCs national in scope.

Overall markets

The Commission assesses below the geographic scope of those markets for which no
distinct product market for LMCs was defined.

Credit & political risk
The Notifying Party’s view

The Notifying Party considers that the geographic market for the distribution of
credit & political risk insurance, or any plausible sub-segmentation thereof, is at least
EEA-wide in scope, for the following reasons.*®

Firstly, according to the Notifying Party, brokers are active across the EEA. The
Parties” main competitors in this segment, as listed in the Form CO,*** place risk
across the EEA and more widely, both via their own offices in different countries and
through their membership of international broker networks.*%

Secondly, the Notifying Party further explains, that brokers can place risk outside the
Member State in which the client is located. Customers are not restricted to placing
risk through brokers active in the same country in which they are domiciled.
Customers place risk outside of the Member State in which they are located for
reasons of lower price, increased choice and capacity available by doing so.%%

Thirdly, the Notifying Party is of the opinion that insurance carriers are active across
the EEA. A significant portion of risk in this segment (estimated by the Parties to be

359

360

Replies to question 166 of questionnaire Q1 to Customers; the Commission notes, however, that still a
significant share of smaller customers consider competition between FinPro brokers to be global.

For example, replies to questionnaire 11 to commercial risk brokerage commercial risk brokerage
services for Finpro and Cyber risks in Spain. Commission notes that a number of smaller customers
responding to the questionnaires responded in their own language, noting that they do not have English
language capabilities.

Form CO, annex 6A.18.

Reply to RFI 16, (Organisation charts).

Form CO, paragraph 499.

Form CO, paragraph 470 et seq.

Form CO, paragraph 499.

Form CO, paragraph 499.
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(331)

6.2.6.2.
(332)

(333)

(334)

around [a significant percentage]) is placed directly with insurers, many of whom are
multinational companies active across the EEA with offices located in multiple
Member States.’® In this context the Notifying Party also explains, that the
digitalisation of the insurance sector — which means that risk can increasingly be
evaluated and placed remotely e.g. on digital platforms — only serves to underscore
the cross-border nature of the provision of insurance coverage by insurance carriers.

Finally, the Notifying Party argues that there are low costs and low regulatory
barriers in the EEA. The distribution of insurance is, by its very nature, a service
industry which entails negligible transport or delivery costs. There are also no
material variations in the applicable regulatory regimes for the brokerage or
provision of cover for credit & political risk across EEA countries, or any other
regulatory barriers to the cross-border provision of brokerage services.*®®

The Commission’s assessment

The Commission has not previously considered the existence or the geographic scope
of a market for broker services associated with credit & political risk.

Concerning the demand side, the results of the phase 1 market investigation revealed
that the majority of customers purchase credit & political risk brokerage services at a
global level.**® The same holds true for the four credit & political risk segments.’”
Customers state that they source brokerage services according to their global needs
that stem from their business operations. One customer replied that they have “a
global presence, as such the risks must be covered globally” and another customer
stated that they “supply globally to customers and require global insurance, of trade
credit risks.”"!

On the supply side, competitors’ replies in the phase 1 market investigation revealed
a mixed picture, with half of respondents considering that competition takes place at
a global or EEA-wide level and half at a national level.*”> However, the market
investigation’s qualitative replies further support a global or EEA-wide market.?”?
One competitor replied that “clients usually require international presence to handle
their request in different countries, but not necessarily worldwide™ and another
one states that “political risk is a niche specialty product. Insurers and available
capacity are concentrated in key specialty markets. Brokerage professionals are
concentrated near insurers. Clients therefore tend to engage with brokerage hubs on
a global exposure basis.”*’> A third one replied that “in credit and political risk [...],
competition takes place across all three levels, aligned to the needs of national,
regional, and global clients.”>’® Additionally, the majority of the respondents took
the view, that it would make no difference, if a market for credit & political risk
brokerage would be sub-segmented into trade credit, structured credit / political risk,
political violence / terrorism and, kidnap and ransom.>’”” When explicitly asked for

Form CO, paragraph 499.

Form CO, paragraph 499.

Replies to question 183 of questionnaire Q1 to Customers.
Replies to question 183 of questionnaire Q1 to Customers.
Replies to question 183.1 of questionnaire Q1 to Customers.
Replies to question 33 of questionnaire Q5 to Competitors.
Replies to question 33.1 of questionnaire Q5 to Competitors.
Replies to question 33.1 of questionnaire Q5 to Competitors.
Replies to question 33.1 of questionnaire Q5 to Competitors.
Replies to question 33.1 of questionnaire Q5 to Competitors.
Replies to question 33.2 of questionnaire Q5 to Competitors.
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6.2.7.
6.2.7.1.
(336)

6.2.7.2.
(337)

(338)

(339)

geographic barriers, some competitors pointed out, that with in the EEA there are no
barriers to provide services. One explained that “within the EEU, and under FoS?™
there shouldn't be barriers. (...) Carriers outside the EEA would have to consider
German supervisory law and insurance tax regulations”, and another one stated that
“regulatory requirements prevent clients from buying solutions from outside EU” >"
This is in line with the Notifying Party’s view that there are low regulatory barriers
in the EEA.

In view of the above and the available evidence, the Commission considers that, for
the purposes of this Decision, the relevant geographic market for the provision of
credit & political risk insurance brokerage services is at least EEA-wide in scope.

Sureties
The Notifying Party’s view

The Notifying Party considers that the relevant geographic market definition is at
least EEA-wide in scope and is of the opinion, that the Transaction does not give rise
to any unilateral effects even if, on a hypothetical basis, the Commission were to
consider the geographic market to be national in scope. .**

The Commission’s assessment

The Commission has not previously considered a separate segment for sureties in the
distribution of commercial non-life insurance. Accordingly, there is no directly
applicable prior decisional practice available.

The results of the phase 1 market investigation provided strong indications that the
appropriate geographic scope for the market for sureties is national. The
overwhelming majority of competitors indicated that the geographic level at which
competition takes place for broker services for sureties is national*®! (i.e. that
customers prefer to contract with brokers that have an office in the same country and
only for this country). Among other reasons, competitors explained that customers
with operations limited to a certain jurisdiction will only require respective brokerage
services and prefer local solutions. Similarly, a clear majority of customers also
states that the geographic scope of this market is national.*®? Customers cite specific
local knowledge and national regulatory and legal requirements as reasons for the
market scope being national.*®3 One customer explained that “this has to do with
communication, short lines, local legal rules and laws.”*** This is in line with market
share levels on a national level, that differ significantly across the EEA.3*> However,
a siginifcant minority of customers stated that the geographic scope of this market is
global. This in particular holds true for responding Spanish customers in the phase 1
market investigation, among which almost half supported this view.

In view of the above, the Commission considers that, for the purposes of this
Decision, there is strong evidence that the relevant geographic market for the
provision brokerage services for sureties is national in scope but leaves the

Freedom of Services.

Replies to question 37 of questionnaire Q5 to Competitors.
Form CO, paragraph 855.

Replies to question 14.4 of questionnaire Q5 to Competitors.
Replies to question 197 of questionnaire Q1 to Customers.
Replies to question 197.1 of questionnaire Q1 to Customers.
Replies to question 14.4.1 of questionnaire Q5 to Competitors.
Form CO, paragraph 850.

76



6.2.8.
6.2.8.1.
(340)

6.2.8.2.
(341)

(342)

(343)

6.2.9.
6.2.9.1.
(344)

6.2.9.2.
(345)

(346)

geographic market definition open, as no competitive concerns exist under any
plausible geographic market definition.

Energy
The Notifying Party’s view

The Notifying Party does not provide a view on whether the appropriate geographic
market definition is EEA-wide or global, but provides an assessment for both
geographic market definitions. Furthermore, the Notifying Party submits that in its
view, the Transaction does not give rise to competitive concerns under any plausible
market definition.3%

The Commission’s assessment

In a recent decision, the Commission considered that the market for commercial risk
brokerage for energy risk is at least EEA-wide in scope.*®’

The Commission’s market investigation gave indications that the appropriate
geographic market definition for commercial risk brokerage for energy risks is likely
global in scope. The majority of customers that responded to the Commission’s
market investigation indicated that competition takes place on a global level.
Competitors that responded to the Commission’s market investigation also most
commonly considered that competition takes place at global level, followed by it
taking place on EEA level *%

However, ultimately it can be left open whether the appropriate geographic market
definition is global or EEA-wide for the purpose of this assessment, as no
competitive concerns exist for either geographic market definition; therefore the
Commission considers the appropriate geographic market definition is at least EEA-
wide.

Marine
The Notifying Party’s view

The Notifying Party does not put forward any views as to the geographic scope of the
market for the provision of marine risk brokerage services, considering that, in any
event, the Transaction would not give rise to competition concerns on any plausible
market definition.>®’

The Commission’s assessment

The Commission has not previously assessed the geographic scope of a potential
market for the provision of marine risk insurance brokerage services for LMCs.

The results of the market investigation provided clear indications that the appropriate
geographic scope for the market for LMCs is at least EEA-wide. The vast majority of
LMC s indicated that they purchase brokerage services to cover their operations at a

386
387
388

389

Form CO, paragraph 589.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 59.

Replies to question 129 of questionnaire Q1 Customers and question 33 of questionnaire Q5 to
Competitors.

Form CO, paragraphs 761 to 763. The Commission notes that the Notifying Party did not discuss this
point either in the reply to the Article 6(1)(c) Decision.
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global level.**® Similarly, the majority of competitors stated that they provided their
services at an EEA, or global level.**!

In view of the available evidence, and the lack of competition concern under any
plausible geographic scope, the Commission considers that the relevant geographic
market for the provision marine risk insurance brokerage services to LMCs is at least
EEA wide.>?

6.2.10. Aircraft operators
6.2.10.1.The Notifying Party’s view

(348)

The Notifying Party does not provide a view on whether the appropriate geographic
market definition is EEA-wide or global, but provides an assessment for both
geographic market definitions. Furthermore, the Notifying Party submits that in its
view, the Transaction does not give rise to competitive concerns for any plausible
market definition.**?

6.2.10.2.The Commission’s assessment

(349)

(350)

(351)

In a recent decision, the Commission considered that the market for commercial risk
brokerage for aircraft operator risk is at least EEA-wide in scope.***

The Commission’s market investigation gave indications that the appropriate
geographic market definition for commercial risk brokerage for aircraft operator
risks is likely global in scope. The large majority of customers that responded to the
Commission’s market investigation indicated that competition takes place on a
global level

However, ultimately it can be left open whether the appropriate geographic market
definition is global or EEA-wide for the purpose of this assessment, as no
competitive concerns exist for either geographic market definition; therefore the
Commission considers the appropriate geographic market definition is at least EEA-
wide.

6.2.11. Aerospace manufacturing

6.2.11.1.The Notifying Party’s view

(352)

(353)

Initially, the Notifying Party submitted that the exact geographic market definition
can be left open between EEA-wide and global, as the Transaction does not raise
concerns under either geographic market definition.3%

In its Reply to the 6(1)(c) Decision, the Notifying Party submits that, on balance, the
market should be assessed at global level. The Notifying Party submits that the
evidence from the Commission’s phase 1 market investigation gives sufficient
indication to conclude that the appropriate geographic market definition is global.>*’

Replies to question 115 of questionnaire Q1 to Customers.

Replies to questions 34 and 35 of questionnaire Q5 to Competitors.

As mentioned above, the combined market shares for the supply of commercial risk brokerage services
for marine, and any of narrower plausible segmentation, do not give rise to any affected markets,
irrespective of whether the geographic scope is EEA or worldwide. The market for the commercial
broking of marine-related risks will therefore not be further discussed in this Decision.

Form CO, paragraph 354.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 32.

Replies to question 78 of questionnaire Q1 to Customers.

Form CO, paragraph 422.

Reply to the 6(1)(c) Decision, paragraphs 622-633.
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6.2.11.2.The Commission’s assessment

(354)

(355)

(356)

(357)

In a recent decision, the Commission considered that the market for commercial risk
brokerage for aerospace manufacturing risk is at least EEA-wide in scope.®®

The Commission’s market investigation indicated that the appropriate geographic
market definition for commercial risk brokerage for aerospace manufacturing is most
likely global in scope.

The majority of customers that responded to the market investigation, indicated that
they consider the market to be global. Customers highlighted the large placements
that characterise aerospace manufacturing risk, and the need for brokers to be able to
address global insurance capacity.®” In its phase 2 market investigation the
Commission tested a number of characteristics that were raised in the responses to
the phase 1 market investigation that may indicate a market narrower than global; for
example, a local language requirement for a broker and local regulatory knowledge
(specifically European Union Aviation Security Agency (EASA) in the EEA). Only a
small minority of customers indicated that such factors played a role in their
selection of a broker.*”® The vast majority of competitors indicate that competition
for aerospace manufacturing commercial risk brokerage services is at a global
level #0!

In light of these findings, for the purposes of this Decision, the Commission
considers that the geographic market definition for commercial risk brokerage
services for aerospace manufacturing risks is global.

6.2.12. Space
6.2.12.1.The Notifying Party’s view

(358)

The Notifying Party submits that the market for commercial risk brokerage for space
risk should be assessed as global.*® The Notifying Party submits that on balance, the
evidence from the response to the Commission’s phase 1 market investigation
implies a global segment. Notifying Party notes that [a significant percentage] of the
customers purchase broker services to cover their operations at a global level
regardless of where the risks should be insured. Competitors also consider that
competition takes place at a global level.

6.2.12.2. The Commission’s assessment

(359)

(360)

(361)

In a recent decision, the Commission considered that the market for commercial risk
brokerage for space risk is at least EEA-wide in scope.**

The Commission’s market investigation, which was extensive on this specific point
in the phase 2, indicates that the appropriate geographic market definition for
commercial risk brokerage for space is most likely global in scope.

The majority of customers that responded to the market investigation, indicated that
they consider the market to be global. It is, however, noted that majority of
responding customers did not use a broker located outside of the EEA.*** In phase 2

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 42.
Replies to question 6 of questionnaire Q15 to aerospace manufacturing and space Customers.
Replies to question 6.2 of questionnaire Q15 to aerospace manufacturing and space Customers.
Replies to question 48 of questionnaire Q16 to Competitors.

Reply to the 6(1)(c) Decision, paragraphs 670-671.

M.9196 — Marsh & McLennan Companies / Jardine Lloyd Thompson Group, paragraph 51.
Replies to question 34 of questionnaire Q15 to aerospace manufacturing and space Customers.
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market investigation the Commission tested a number of characteristics that were
raised in the responses to the phase 1 questionnaires that would speak in favour of a
narrower market; for example, a local language requirement for a broker and local
regulatory knowledge (specifically the knowledge of the European Union Aviation
Security Agency (EASA) and applicable regulatory regime in the EEA).** Only a
small minority of customers indicated that such factors played a role in their
selection of a broker. The majority of customers noted that space risks are global in
nature because risks associated with space insurance are not restricted by geography.
Specifically with respect to satellite launches, the majority of customers indicated
that launches can take place globally. The same applies for in-orbit damage risks
(including third-party damage), which are also not restricted by geography.*%
Moreover, customers also indicate that space risks require access to global insurance
and capital markets because of the size and complexity of the risks involved.*’” For
example, one customer stated: “/lJarge placements require to secure capacity from
insurers across the globe; space is an international market by essence.”**® The vast
majority of competitors say that competition for space commercial risk brokerage
services takes place at a global level.*”

In light of these findings and in accordance with the Parties’ view, for the purposes
of this Decision, the Commission considers that the geographic market definition for
commercial risk brokerage for space to all customers is global.

6.2.13. Potential market for captive-related services

6.2.13.1.The Notifying Party’s view

(363)

(364)

The Notifying Party considers the potential market for captive-related services to be
global in scope given that captives can be set up anywhere in the world by companies
domiciled globally.*!°

According to the Notifying Party, customers can and do take the decision on where
to domicile a captive largely based on regulatory conditions, in addition to other
considerations such as tax benefits, and can change domicile to any country which
offers a more advantageous environment.*!!

6.2.13.2. The Commission’s assessment

(365)

(366)

As stated above in Section 6.1.6.2, the Commission has not defined nor assessed the
geographic scope for a potential market for the supply of captive management
services.

In the course of the market investigation respondents indicated that these services are
sought alongside other risk advisory and brokerage services, so that they would
typically be sourced in a similar fashion as commercial risk insurance brokerage
services.*'2 It follows from this that the geographic scope for this possible market
may be considered as, at least EEA or global. However, ultimately it can be left open

Replies to questions 34(2) and (3) of questionnaire Q15 to aerospace manufacturing and space
Customers.

Replies to question 34 of questionnaire Q15 to aerospace manufacturing and space Customers.

Replies to questionnaire Q15 to aerospace manufacturing and space Customers.

Reply to questionnaire Q15 to acrospace manufacturing and space Customers (Document ID 8150).
Replies to question 52 of questionnaire Q16 to Competitors.

Form CO, paragraph 875.

Form CO, paragraph 875.

Replies to questions 12 to 14 of questionnaire Q1 to Customers.
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whether the appropriate geographic market definition is global or at least EEA-wide
for the purpose of this assessment, as the Transaction is not likely to give rise to any
competitive concerns under any geographic market definition.

6.3. Competitive assessment: non-coordinated effects

(367)  On the basis of the product and geographic markets defined above in Sections 6.1
and 6.2, as well as the information provided by the Notifying Party, the Commission
notes that the Transaction results in a number of horizontally affected markets.*!> A
detailed list of affected markets is set out below.*!*

Table 1: Overview of the affected markets for commercial risk brokerage, per risk type

Risk type ir;r(::gt Geographic scope
Property & Casualty LMCs Global*"®
Non-LMCs Denmark
Non-LMCs Netherlands
Non-LMCs Norway
Non-LMCs Poland
Non-LMCs Spain
FinPro LMCs Global
Non-LMCs Denmark
Non-LMCs Italy
Non-LMCs The Netherlands
Non-LMCs Spain
Non-LMCs Sweden
Cyber LMCs Global
Non-LMCs Denmark
Non-LMCs Germany
Non-LMCs Ireland
Non-LMCs Italy
Non-LMCs Luxembourg
Non-LMCs The Netherlands
Non-LMCs Spain
Non-LMCs Sweden

413 The Commission further notes that the Transaction also gives rise to a number of overlaps in several

markets for the supply of commercial risk broking services, without giving rise to affected markets. As
such, in line with the Commission’s decisional practice, these markets will not be further discussed in
this Decision.

Affected markets consist of all relevant product and geographic markets, as well as plausible alternative
relevant product and geographic markets, on the basis of which in the EEA territory (a) two or more of
the parties to the concentration are engaged in business activities in the same relevant market and where
the concentration will lead to a combined market share of 20 % or more. These are horizontal
relationships; (b) one or more of the parties to the concentration are engaged in business activities in a
relevant market, which is upstream or downstream of a relevant market in which any other party to the
concentration is engaged, and any of their individual or combined market shares at either level is 30 %
or more, regardless of whether there is or is not any existing supplier/customer relationship between the
parties to the concentration. These are vertical relationships. Commission Regulation (EC) No 802/2004
of 21. April 2004 implementing Council Regulation (EC) No 139/2004 on the control of concentrations
between undertakings, Section 6.3.

For completeness, the Commission considers that putting a focus on companies headquartered in the
EEA and/or primarily sourcing in this geography, rather than customers of other jurisdiction sourcing in
the EEA in an ancillary manner, is the appropriate scope for the purposes of the assessment of the
competitive landscape. As detailed below in Section 6.3.1, the Commission considers a global scope for
the sourcing of brokerage services by LMCs.

414

415
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Risk type ﬁg’:::gt Geographic scope
Non-LMCs UK

Credit & Political All customers | At least EEA/Spain/Sweden

Sureties All customers At least EEA

Energy All customers At least EEA

Aircraft operators All customers At least EEA

Aerospace manufacturing All customers Global

Space All customers Global

Potential market for captive-related | A/l customers Global

services

Source: Form CO, paragraph 171.

(368)

(369)

6.3.1.
(370)

(371)

The Commission has therefore considered whether the Transaction would
significantly impede effective competition due to non-coordinated effects on each of
the affected markets.

In view of the results of the market investigation, as regards any potential
coordinated effects, the Commission considers that the market structure (i.e. multiple
and diverse types of competitors), largely non-homogenous products and
intransparent pricing (complex structure of brokers fees and commission) does not
speak in favour of an increased probability of anti-competitive coordination post-
Transaction. As such, the Commission does not consider it necessary to elaborate
further on coordinated effects for the purposes of this Decision present assessment.

Introduction to the commercial risk insurance brokerage industry and trends

The commercial risk insurance industry and the provision of commercial risk
brokerage services are characterised by a series of noteworthy trends, notably (i) an
increase in risks (in volume and in value) to be insured in general and in specific
areas, for example in connection with climate change (e.g. catastrophe risks) and/or
instability in some regions of the world; (ii) a ‘hardening’ of the insurance market,
i.e. a lack of insurance capacity in certain specific risk areas leading to insurers being
more reluctant to accept risks, and insurance coverage to be more expensive; and (iii)
a continuous consolidation of the brokerage market. Furthermore, data and analytics
capabilities are becoming increasingly important (as explained in Section 6.3.4.2).

In this context, it should be noted that in the EEA the competitive landscape is
diverse, with a great number of disparities between the different players. Taking just
one example, as at 31 December 2020, there were 350 brokers at the Lloyd’s of
London market alone.*'¢ In recent decades, through waves of market concentration,
very large global players have emerged. Aon and WTW are two of the three largest
insurance brokers worldwide. Together with Marsh & McLennan Companies
(“Marsh”), they are often referred to as the Big Three in the insurance sector broadly,
and specifically with respect to commercial risk and reinsurance brokerage.

416

Lloyd’s of London is a specialised insurance market which bring together brokers and insurance
companies. The business written at Lloyd’s is brought to specialist syndicates, who price and
underwrite risk, via brokers and cover holders. Much of the capital available at Lloyd’s is provided on a
subscription basis — where Lloyd's underwriters join together as syndicates and where syndicates join
together to underwrite risks and programmes. See : https://www.lloyds.com/about-1loyds/what-is-
lloyds/lloyds-market
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(373)

6.3.1.1.
(374)

(375)

(376)

(377)

Other insurance brokers that are smaller than the Big Three, such as Gallagher,
Lockton, and Howden, are often referred to in the industry as Tier two brokers. In
addition, there is a range of regional and specialised brokers, such as BGC, Funk,
Siaci or the recent specialist entrants such as McGill & Partners (“McGill”) or
Piig.*!”

By way of introduction of its competitive assessment, the Commission provides
below a brief description of the different types of brokers and players active in
commercial insurance brokerage.*!8

The Big Three

Aon is one of the Big Three brokerage service providers with an extensive owned
network, and significant market shares across the different risk types. Aon has high
global commercial risk revenues and in particular is a strong provider of commercial
risk services for the LMCs. Aon has approximately [...] brokers advising clients in
commercial risk insurance. Aon has a strong presence in the EEA, generating [a
significant percentage] of its revenues in the EMEA.*"® With respect to Aon’s
geographic reach, it has one of the widest international networks of owned offices
and partner offices (see Section 6.3.4.1 and Table 6).

Marsh is a global professional services firm offering clients advice and solutions in
the areas of risk, strategy and people. Marsh is headquartered in New York, USA and
is listed on the New York, Chicago and London Stock Exchanges. Marsh has
approximately 40,000 employees advising (commercial and individual) clients in
more than 130 countries.*”’ In terms of geographic reach, Marsh has one of the
biggest networks of owned offices, only comparable to the Parties. This is further
accompanied by a large partner network (see Section 6.3.4.1 and Table 6).

WTW, the smallest among the Big Three, was created through the combination of
the Willis Group Holdings plc and Towers Watson in 2016 aimed at enabling the
newly created entity to compete with Aon and Marsh. WTW has approximately [...]
brokers. At the time, Willis’ CFO repeatedly made public statements indicating that
the merger between Willis Group and Towers Watson had created a newly-formed
“third option” for large corporate risk brokerage while Willis alone was not able to
compete against Aon and Marsh.*! WTW thus became one of the Big Three
brokerage service providers. WTW has high global commercial risk brokerage
revenues and has developed a strong business strategy to service LMCs.

The Big Three brokers are able to service customers, including LMCs, across all risk
types, as well as providing services that are ancillary to insurance brokerage, relating
to risk management as a whole.

418

419
420
421

Piiq Risk Partners is a start-up aerospace and space broker launched January 2020.

For the purposes of the following descriptions, the Commission used information from various sources,
including from the Notifying Party, publicly available information, as well as feedback received from
market participants in the course of the market investigation.

Aon internal documents (Document ID 10260-54050).

Additional information about MMC is available on its website at www.mmc.com.

The Capital Forum, vol8 No0.372, 26 October 2020 (Document ID 6637).

83



6.3.1.2.
(378)

(379)

(380)

(381)

6.3.1.3.
(382)

(383)

Tier two brokers

The Notifying Party further provides examples of brokers which it considers are able
to compete with the Parties in addition to Marsh. In this respect, the Notifying Party
names Gallagher, Lockton and Howden as global brokers.*??

Among the globally active Tier two brokers, Gallagher appears as the largest global
insurance broker taking into account a number of measures. Gallagher is
headquartered in the USA and is publicly listed in the New York Stock Exchange. It
has 30,000 employees and brokerage offices in multiple countries, with additional
reach of Gallagher Global Network (GGN), comprised of owned offices and partner
brokers (described in more detail in Section 6.3.4 and Table 6).*** Gallagher
positions itself as the fourth largest global insurance broker and states in its public
accounts: “[s/ince our founding in 1927, we have grown from a one-person
insurance agency to the world’s fourth largest insurance broker/risk manager based
on revenues,*** and one of the world’s largest property/casualty third party claims
administrators** 4%

Lockton is a global insurance brokerage firm with over 8,000 associates and
international presence. **’ In addition to a network of owned offices, Lockton
maintains the Lockton Global network, comprised of owned offices and partner
brokers across the globe (described in more detail in Section 6.3.4 and Table 6).** In
response to the market investigation, Lockton describes itself as a general non-life
insurance brokerage company providing services to corporate clients in various
territories around the world, including Europe, the Americas, Middle East and North
Africa, Asia and the Pacific.**

Howden specialises in retail, wholesale and specialty insurance and reinsurance
brokerage and is located in the UK, Latin America, Europe, the Middle East, Asia,
the Asia Pacific and the US.*° The Notifying Party points out that this broker has
over 5,000 employees across multiple countries, including over 10 in the EEA
countries and the UK. Moreover, Howden maintains the Howden One network,
comprised of owned offices and partner brokers (described in more detail in Section
6.3.4 and Table 6).%!

Regional brokers

In addition to these brokers, the Notifying Party provides examples of strong regional
brokers who partner with other international firms. In this respect, the Notifying
Party names, as examples, Diot, Funk, Siaci and Séderberg & Partners.**?

Diot is a French regional broker with under 1,500 employees and international
presence. It is described by the Notifying Party as being active in 135 countries

422
423
424

426
427
428
429
430
431
432

Reply to the 6(1)(c) Decision, paragraph 224 et seq.

Reply to the 6(1)(c) Decision, paragraph 224-226.

According to Business Insurance magazine’s July 2019 edition referenced in Arthur J. Gallagher & Co.
Form 10(K) SEC Filing.

According to Business Insurance magazine’s May 2019 edition referenced in Arthur J. Gallagher & Co.
Form 10(K) SEC Filing.

Arthur J. Gallagher & Co. Form 10(K) SEC Filing.

Lockton’s website: https://global.lockton.com/our-story. Last accessed on 12.06.021, 18:06.

Reply to the 6(1)(c) Decision, paragraph 227-228.

Reply to question 1 of questionnaire Q5 to competitors.

Reply to question 1 of questionnaire QS5 to competitors.

Reply to the 6(1)(c) Decision, paragraph 229-232.

Reply to the 6(1)(c) Decision, paragraph 233 et seq.

84



(384)

(385)

(386)

6.3.1.4.
(387)

(388)

(389)

worldwide, including multiple EEA countries, as a partner of the Lockton Global
network and a founding member of the EOS RISQ network.

Funk (Funk Group) is established in Hamburg, Germany and describes itself as the
biggest independent risk consultant and insurance broker in the entire German-
speaking region. Internationally it operates via the Funk Alliance, the company's own
international network. The Notifying Party describes Funk as an insurance broker
active in 35 countries, including multiple Member States, and its own Funk Alliance
partner network, which covers 100 countries. Moreover, Funk is a member of the
Lockton Global Network.

Siaci (the Siaci Saint Honoré group) is headquartered in France and describes itself
as one of the leading players in protection against industrial risks, international
mobility, employee benefits, HR strategy and total rewards. It now has more than
3,000 employees worldwide. Globally it operates via Siaci Global Partners.*** The
Notifying Party submits that Siaci broker established in 42 countries worldwide via
its own subsidiaries, and represented in 170 via its correspondent network.
Furthermore, Siaci is a partner of Gallagher’s GGN network, which allows it to
access Gallagher owned offices and other partner brokers across 150 countries.

Soderberg & Partners is headquartered in Sweden and is described as a broker active
in seven countries, including Member States, with ambitions to expand
internationally. Furthermore, Soderberg & Partners is part of the Lockton Global
Network, as well as a member of two of the world's largest networks of insurance
brokers — Assurex Global and ICBA, which makes the firm part of a network of 500
offices across 80 countries worldwide.

Specialised brokers

As a third group of competitors, the Notifying Party refers to specialised brokers and
names McGill and BGC in that context.**

In its response to the market investigation McGill explained that it is positioning
itself as a specialist boutique insurance placement broker. McGill’s strategy is to
build a company that is practitioner led with a core focus on specific specialties
where it has deep technical knowledge and expertise. McGill states that it is active in
(1) aviation and aerospace; (ii) energy and power; (iii) complex property and casualty
(including construction); (iv) financial and special risks; (v) marine and cargo and
(vi) structured solutions, as well as (vii) reinsurance.**> McGill explains that it has
global aspirations, but the main territories for its client portfolio are the UK,
mainland Europe and North America. The Notifying Party describes McGill as a
private equity backed fast-growing global insurance brokerage firm with ambitious
expansion plans and recent growth history.

BGC is characterised as the parent entity of a significant number of global insurance
brokerage firms that is active in many jurisdictions and expanded rapidly in recent
years. The acquisition of teams of brokers from competitors active in aviation and
aerospace resulted in the subsequent re-branding of its global aircraft operators and
aerospace manufacturing practice as BGC Piiq in January 2020.

433
434
435

Siaci website: https://www.s2hgroup.com/en/about-us/our-profile. Last accessed on 12.06.021, 18:06.
Reply to the 6(1)(c) Decision, paragraph 244 et seq.
Reply to question 1 of questionnaire QS5 to Competitors.
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6.3.2.

(391)

(392)

(393)

(394)

6.3.2.1.
(395)

(396)

As explained further in the competitive assessment (Section 6.3.5), all these brokers
provide different degree of competitive pressure, if any, to the Parties, depending on
specific affected markets.

Market structure for commercial risk brokerage services to large multinational
customers

This Section will discuss the market structure for commercial risk brokerage services
to LMCs for those risk types where the Commission found that such a product
market is appropriate, namely property & casualty, FinPro and cyber.

During pre-notification and phase 1 of the procedure, the Notifying Party was not
able to provide market share estimates for these markets. Therefore, the Commission
undertook a market reconstruction in phase 1, which was further refined in phase 2.
This Section will present the Commission’s market reconstruction. It will also
discuss the Notifying Party’s critiques of the Commission’s market reconstruction,
and demonstrate why the Commission’s market reconstruction is a reliable
representation of the market structure.

In phase 1, in lieu of market shares, the Notifying Party submitted a wallet analysis
of large EEA companies, which in its view demonstrates that the Parties’ market
shares for commercial risk brokerage for LMCs are modest. This Section will
demonstrate that in fact the analysis is in line with the Commission’s market
reconstruction, and confirms that the Parties’ market shares for commercial risk
brokerage for LMCs are high.

Despite its earlier position, in its Reply to the 6(1)(c) Decision, the Notifying Party
did provide market share estimates for commercial risk brokerage for LMCs, which
are considerably lower than those resulting from the Commission’s market
reconstruction. This Section will present these estimates, and explain why the
Commission considers that they cannot be relied upon for the assessment of the
Transaction.

The Commission’s market reconstruction

During pre-notification and phase 1, the Notifying Party was not able to provide
market shares for large customers in commercial risk brokerage. To assess the
competitive landscape for LMCs in the EEA (defined as EEA companies with a
turnover exceeding EUR 1 billion and having insurance needs in more than five
countries, see Sections 6.1.4 and 6.2.1), the Commission therefore carried out a
market reconstruction. The Commission collected data on revenues and GWP for
large customers (i.e. companies with a turnover exceeding EUR 1 billion) from the
Parties and from the main third-party brokers listed in the Form CO. As explained in
Section 6.1.4 above, the Commission considers that market shares for companies
with a turnover exceeding EUR 1 billion is a suitable proxy for market shares for
LMCs. In fact, most companies responding to the market investigation with a
turnover exceeding EUR 1 billion indicated to have insurance needs in more than 5
countries. Conversely, the majority of companies with a turnover below EUR 1
billion provided that their insurance needs covered only 5 countries or less.**

This Section provides a summary of the Commission’s market reconstruction and its
results. The full methodology is provided in Annex A to this Decision.

436

Replies to question 1.2 and question 21 of questionnaire Q1 to Customers.
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(398)

(399)
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For its market reconstruction, the Commission requested from the Parties and the
main third-party brokers (“Third-party Brokers™”) listed as competitors by the
Notifying Party in the Form CO the following information on each customer
(consolidated at the parent company level) for which the broker generated in excess
of EUR 500,000 in revenues for commercial risk overall, in either 2017, 2018, or
2019:%7

(a) Customer name, region and country;
(b)  Turnover of the customer for 2017, 2018 and 2019, if known;

(c) Revenue from customer for commercial risk overall and per risk type for 2017,
2018 and 2019 per customer in EUR

(d) GWP for commercial risk overall and per risk type for 2017, 2018 and 2019
per customer in EUR.

(e) The risk types covered included: (i) commercial risk overall, (ii) aircraft
operators, (iil) aerospace manufacturers, (iv) property & casualty (excluding
construction), (v) energy, (vi) marine, (vii) FinPro (excluding cyber), (viii)
credit & political, (ix) construction, (X) cyber, (xi) space.

In terms of methodology, in order to collect customer data in a consistent way across
the Parties and Third-party Brokers, the Commission used a criterion common to all
brokers. The Commission therefore considered a revenue-threshold of EUR 500,000
for commercial risk overall. As discussed in detail in Annex A, the Commission
considers that the revenue-threshold of EUR 500,000 in commercial risk generates a
reliable picture of the market structure for LMCs.

As described in Section 6.1, a separate market for LMCs is defined for each of
commercial brokerage for property & casualty, FinPro, and cyber risks. As explained
in Section 6.2, the Commission considers that these markets are global.

As regards the scope of the Commission’s market reconstruction, the total global
GWP in commercial risk for large customers collected from the above-mentioned
brokers was compared to the corresponding figure collected from all other brokers
approached during the course of the Commission’s market investigation. Since the
respondents in the market investigation did not make a distinction between large
customers headquartered in the EEA and in other geographies, the comparison is
made by considering all large customers in the Commission’s market reconstruction
(i.e., independently of their location). The results indicate that these additional
brokers play a minor role and almost do not serve LMCs. In particular, only a small
number of LMCs were served by such brokers, and adding these other brokers would
therefore increase the market size of commercial risk between 0.81% and 1.44%,
depending on the year considered (1.24% across all years).**® On this basis, the
Commission concludes that the market reconstruction is comprehensive and does not
suffer from potential biases due to omitted data.

In total, together with the Parties, the Commission’s market reconstruction includes customers’ data
from 10 brokers.

One broker only provided revenues for its large customers, but not the corresponding GWP. The
Commission considered this broker by supplementing the figures. In particular, the revenues in every
year were divided by a factor of [...] — which corresponds to the yield for very large customers
submitted in Fig. 24 of the Parties’ memorandum on large customers.

87



(401)

Table 2 below reports the market shares in 2019 in GWP for the markets for the
provision of risk insurance brokerage services to LMCs in property & casualty,

FinPro, and Cyber.

439

Table 2: Commercial risk brokerage market shares for LMCs based on their global placements of GWP,
for risk types property & casualty, FinPro and cyber resulting from the Commission's market
reconstruction (2019, GWP)

4th Other
Risk type Aon WTW Combined | 3" broker b brokers
roker .
combined
Property
& [50-601% | [10-20]% | [70-80]% | [20-30]% | [0-5]% [0-5]%
casualty
FinPro [50-601% | [5-101% | [50-60]% | [30-40]% | [0-5]% [0-5]%
Cyber [60-70]1% | [5-10]% | [70-80]% | [20-30]% | [0-5]% [0-5]%

Source:

(402)

(403)

(404)

(405)

Commission’s market reconstruction

The Notifying Party considers that the Commission’s market reconstruction does not
provide an accurate representation of the market structure for commercial risk
brokerage to LMCs. However, the Commission finds that its methodology used or
the market reconstruction addresses all the Notifying Party’s arguments, as set out
below (see Annex A for further details).

First, the Notifying Party argues that, given the lack of time and incentive of Third-
party Brokers that supplied data for the Commission’s market reconstruction, the
data they have provided is likely inaccurate. However, the Commission engaged with
all of the Third-party Brokers with several exchanges to verify the accuracy of the
data provided and did not identify any material issue with the data from Third-party
Brokers used in the market reconstruction. The Commission considers the data
provided as being reliable.

Second, the Notifying Party argues that the revenue-based threshold used for the
market reconstruction does not match the market definition for LMCs. The
Commission notes that using a revenue-threshold approach was appropriate to collect
data which are consistent across the Parties and the Third Party Brokers, on the basis
of an objective criterion. The Commission considers that using a EUR 500,000
revenue threshold in commercial risk brokerage provides a reliable picture of the
market structure for large customers since it allows a high proportion of the GWP
placed by large customers to be captured ([a high percentage] for Aon and almost [a
high percentage] for WTW).

Third, the Notifying Party submits that the revenue threshold of EUR 500,000 used
by the Commission omits LMCs that split their commercial risk brokerage sourcing
over multiple brokers. However, the Commission performed robustness analyses (as
described in Annex A), and using a lower revenue threshold of EUR 300,000 leads to
similar market shares (see Table 3). The Commission therefore considers that its

The Commission does not present HHI calculations for LMC markets based on its own market
reconstruction, as it considers that such information would result in the disclosure of confidential
information: the level of HHI and Delta HHI would provide additional information enabling the
recovery or extrapolation of the market shares of the Parties, third-party brokers, and the market size.
The Commission notes that, from the market shares attributed to the Parties and the third competitor, it
is already evident that the Transaction would lead to very high concentration on those markets.
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market reconstruction is robust to the critique of the Notifying Party that large
customers splitting their risk between brokers would overestimate the Parties’
position. Moreover, the Commission notes that the Notifying Party did not explain
why large customers splitting their brokerage requirements would be more likely for
small brokers than for large brokers.

Table 3: Comparison of market shares for large multinational customers in the EEA, EUR 300K and EUR
500K revenue-threshold in commercial risk brokerage (EEA, 2019, global placements in GWP)

Other
CRB
Risks revenue Aon WTW Combined S i broke.rs
broker broker combine
threshold d
Property | EUR 300K | [40-50]% | [10-20]% | [60-70]% [20-30]% [5-10]% [0-5]1%
&

casualty | EUR 500K [50-60]% | [10-20]% | [70-80]% [20-30]% [0-5]% [0-5]1%
FinPro EUR 300K | [40-50]% [5-10]% [40-50]% [20-30]% | [10-20]% | [5-10]%

EUR 500K | [50-60]% [5-10]% [50-60]% [30-40]% [0-5]% [0-5]1%

Cyber EUR 300K | [60-70]% [5-10]% [70-80]% [20-30]% [0-5]% [0-5]1%

EUR 500K | [60-70]% [5-10]% [70-80]% [20-30]% [0-5]% [0-5]%

Source: Commission’s analysis of RFI 33 and third-party data.

(406)

Furthermore, as described in more detail in Annex A, the Commission’s robustness
analyses confirmed that the Commission’s market reconstruction is robust to any
potential bias arising from: (i) the (limited) amount of GWP of large customers not
captured (i.e. corresponding to LMCs generating less than EUR 500,000 of revenue
in commercial risk brokerage), and (ii) the (limited) amount of GWP of non-LMCs
captured when considering customers generating more than EUR 500,000 revenue in
commercial risk brokerage. Given that information on the headquarter of customers
was partial in WTW data provided in the Reply to RFI 33, the Commission was able
to carry out this additional sensitivity analysis for market shares covering all large
customers, i.e. independently of their locations. The robustness analysis that takes
into account these two potential biases leads to market shares which are similar to the
Commission’s market reconstruction based on a EUR 500,000 revenue threshold (see
Table 4, where the Commission’s robustness analysis is called “bias adjustment”).
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Table 4: Overview of market shares (all large customers, independently of their location), global

placements in GWP, 2019
Other
Risks Analysis Aon WTW | Combined S 4th brokers

broker | broker .

combined
Provert EUR 300K | [30-40]% | [10-20]% | [40-50]% | [30-40]% | [5-10]% [5-10]1%
gz Y "EUR 500K [30-401% | [10-20]% | [40-50]% | [40-50]1% | [0-5]% [0-51%
casualty a djlilt?’flent [30-40]% | [10-20]% | [40-50]% | [40-50]1% | [0-5]% [0-5]%
EUR 300K | [40-50]% | [10-20]% | [50-60]% | [30-40]% | [0-5]% [0-51%
Finpro | EURS00K | [40-501% | [S-101% | [50-60/% | [30-401% | [0-5]% [0-51%
adjlilt?rslent [50-60]1% | [5-101% | [50-60]% | [40-501% | [0-5]% [0-5]%
EUR 300K | [60-70]% | [20-30]% | [80-90]% | [10-20]% | [0-5]% [0-51%
Cyber EUR 500K | [60-70]% | [20-30]% | [80-90]% | [10-20]1% | [0-5]% [0-5]%
adji‘tﬁem [70-801% | [10-20]% | [80-90]% | [10-20]% | [0-5]% [0-51%

Source: Commission’s analysis of RFI 33 and third-party data.

(407)

Finally, additional data provided in the context of the remedy proposal shows that the
Commission’s market reconstruction, if anything, is likely to underestimate the
strength of WTW for LMCs in the EEA.** In particular, the Commission notes that
the level of GWP placed by WTW for its large customers in the EEA is significantly
higher than in the dataset provided in the Reply to RFI 33;*!

(a) In property & casualty, the GWP placed by WTW for its large customers in the
EEA was almost twice as large, increasing from [...] in the Reply to RFI 33 to
[...] in the Reply to RFI 69;%+

(b) In FinPro, the GWP placed by WTW for its large customers in the EEA
increases by more than three times, from [...] in the Reply to RFI 33 to [...] in
the Reply to RFI 69;*?

(¢) In Cyber, the GWP placed by WTW for its large customers in the EEA
increases by more than four times, from [...] in the Reply to RFI 33 to [...] in
the Reply to RFI 69.444

440

441

442

443

The Commission understands that improvements have been made to WTW customer data when
aggregating subsidiaries at the level of parent-company (Reply to RFI 52, Question 8d).
The Commission notes that this would not affect the Commission’ findings of the markets where a
significant impediment to effective competition is raised, and the assessment of the Final Commitments
in the main body of the Decision is based on the updated WTW customer data (see Section 12.3.5 of the
Decision). In particular, the updated data is used to assess the elimination of the increment for each of
the markets where competition concerns have been identified within commercial risk brokerage.
In the Reply to RFI 69, the amount submitted is USD [...]. The Commission converted in EUR using
the conversation rate proposed by the Notifying Party in its submission on markets shares for large
customers (see Annex A for further details).
In the Reply to RFI 69, the amount submitted is USD [...]. The Commission converted in EUR using the
conversation rate proposed by the Notifying Party in its submission on markets shares for large customers
(see Annex A for further details).
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(408)

6.3.2.2.
(409)

(410)

(411)

Based on the above, the Commission considers that its market reconstruction
provides an accurate representation of the market structure for the markets for
commercial risk brokerage to LMCs.

The Notifying Party’s wallet analysis

During pre-notification and phase 1 of the investigation, the Notifying Party was not
able to provide market share estimates for LMCs for the relevant commercial risk
brokerage markets. As an alternative, on 29 October, 2020, the Notifying Party
submitted an analysis (called ‘Wallet Analysis’) by providing for each company
listed in the Fortune Global 500 list and headquartered in the EEA in 2019 an
estimate of the proportion of GWP each broker accounted for. This represents 119
companies in the EEA (hereinafter called “FG5007).44

On the basis of the Wallet Analysis, the Notifying Party argued that:*4¢
(a) A wide range of brokers can service clients of varying sizes.

(b) No particular size of client has a more limited choice in their selection of a
broker and larger, regional, local and specialised brokers all compete for, and
provide services to, clients of all sizes. The Parties are significantly constrained
by the presence of smaller (and in-house) brokers across the entire spectrum of
clients that they serve.

(c) Large clients use a wide range of brokers (including in-house brokers) to place
their risks and that smaller brokers specifically can win and service major
clients on a regular basis from larger brokers.

The below figure was submitted by the Notifying Party to describe the findings of
the Wallet Analysis. According to the Notifying Party, the largest companies in the
world frequently rely not on one single broker, but a mix of brokers. According to
the Parties, only a minority of firms — [a small percentage] — rely on a single broker
for their needs. In addition, [a significant percentage], rely on three or more brokers
and 16 firms use five or more brokers.

Figure 8: [...]

[...]

Source: Notifying Party’s submission “Competition for large customers in the commercial risk industry”, dated
29 October 2020.

(412)

In addition, the Notifying Party argues that “where smaller brokers serve large
clients, they are by no means relegated to serving selected risk lines while a large
broker claims the lion’s share of the business” (see below figure submitted by the
Notifying Party). According to the Notifying Party, this is the case since:

(a) [a small percentage of the] FG500 firms analysed rely entirely on in-house
brokers or on brokers other than Aon, WTW or Marsh.

44 In the Reply to RFI 69, the amount submitted is USD [...]. The Commission converted in EUR using the
conversation rate proposed by the Notifying Party in its submission on markets shares for large customers
(see Annex A for further details).

445 The market reconstruction for large customers was submitted as part of the Large Customers White
Paper, “Competition for ‘large’ clients in the commercial risk industry”, dated 29 October 2020. The
underlying data was submitted in Annex 2 to the Large Customers White Paper.

446

Large Customers White Paper.
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(b) [a significant percentage of the] FG500 companies use, to varying degrees, at
least one broker that is not Aon, WTW or Marsh (either in-house or external).

(c) [a significant percentage of the] FG500 companies use Aon, WTW or Marsh
only, with varying shares of wallet for the three large brokers.

Figure 9: [...]

[...]

Source: Notifying Party’s submission “Competition for large customers in the commercial risk industry”, dated
29 October 2020.

(413)  Contrary to the Notifying Party’s position, the Commission considers that the Wallet

(414)

(415)

(416)

Analysis supports the conclusion that the Parties have high market shares with LMCs
in the relevant commercial risk brokerage markets.

The Commission also notes that the Wallet Analysis submitted by the Notifying
Party does not allow for an assessment of the market structure separately for each
risk type, but for commercial risk brokerage overall. In contrast, the Commission’s
market reconstruction (see Section 6.3.2.1) is more comprehensive and allows for an
assessment to be carried out at the level of risk type.

Nevertheless, the Wallet Analysis is consistent with the findings that (i) Aon, WTW,
and Marsh are the most credible alternative brokers for LMCs, and (ii) other Tier two
brokers are less credible alternatives. This is based on the following:

(a) The Big Three brokers serve almost all large customers ([a very high
percentage] of them used at least one of the Big Three brokers) and account for
the majority of the large customer’s wallet: Aon serves [a significant
percentage] of large customers ([...] customers), WTW serves [a high
percentage] ([...] customers), and Marsh serves [a high percentage] (]...]
customers). In contrast, among the Tier two brokers, the largest broker, Siaci
Saint Honor¢, serves only [...] large customers ([a small percentage]) — almost
[...] that Aon. For other Tier two brokers, such as Lockton, Gallagher, these
rates are even lower.

(b) Considering an overall market for commercial risk brokerage services, the
Parties’ combined share of GWP is [a significant percentage] (Aon: [a
significant percentage], WTW: [a small percentage]), and only Marsh appears
as a significant competitor ([30-40]%). In contrast, each of the other brokers
serves a significantly smaller share of the large customers’ wallet and no large
customers were served exclusively by the other brokers. The largest of the
other brokers, Siaci Saint Honor¢, serves only [a small percentage] of the large
customers’ wallet.

The Commission notes that the Notifying Party did not comment on the
Commission’s findings in the Reply to the 6(1)(c) Decision. Rather, the Notifying
Party appeared to cast doubt on the representativeness of the customer sample and on
the data underlying the Wallet Analysis. #7443

447

For example, in paragraph (168) of the Reply to the 6(1)(c) Decision, the Notifying Party mentions that
Fortune Global 500 represent just a small minority of all large MNCs [multinational customers], and
that these are the subset of large MNCs that face the most restricted choice set of brokers. In contrast, in
paragraph 3.2 of the Large Customers White Paper, the Notifying Party mentions that Fortune 500
presents an objective list of the largest companies in the world.

92



(417)

(418)

6.3.2.3.
(419)

(420)

(421)

Overall, the Commission considers that the share of wallet provides another piece of
evidence, which is consistent with the findings from its market reconstruction. In
particular, the Wallet Analysis confirms that:

(@) The markets for commercial risk brokerage for LMCs are concentrated among
the Big Three brokers. In other words, Aon, WTW and Marsh are the most
credible alternative brokers for LMCs.

(b) Other Tier two brokers are distant competitors and serve LMCs only to a
limited extent.

Moreover, the Wallet Analysis constitutes another piece of evidence indicating that
the low market shares for LMCs provided by the Notifying Party in its market
reconstruction are implausible (see Section 6.3.2.3).

The Notifying Party’ market reconstruction

Following the Commission’s market reconstruction in the 6(1)(c) Decision, the
Notifying Party submitted its own market reconstruction. The Notifying Party uses
several sources of data:

(a) For the numerator, the Notifying Party uses Aon’s and WTW’s policy datasets
as inputs for the quantification of the GWP of large customers that Aon and
WTW serve in the EEA;

(b) For the denominator, the Notifying Party use data from Finaccord to estimate
the overall size of the market for large customers in the EEA .4

This Section provides a summary of the Notifying Party’s market reconstruction and
its results, as well as the Commission’s assessment of the Notifying Party’s market
reconstruction. More detail is provided in Annex A to this Decision.

To estimate the Parties” GWP corresponding to large customers in the EEA (the
numerator in the market share), Aon’s and WTW’s policy datasets were matched to
an external database called Dun & Bradstreet (‘D&B’) data. Based on D&B data, the
Notifying Party identified all global companies with revenues of over EUR 1 billion,
their subsidiaries, and the location of those subsidiaries.*° The matching was carried
out by using a combination of: (i) an exact matching based on existing common
identifiers for customers between the Parties’ policy datasets and the D&B dataset,
and (ii) and application of a name-matching algorithm based on customer names for

448

449

In paragraph (168) of the Reply to the 6(1)(c) Decision, the Notifying Party claims that these shares will
necessarily be overstated because of the Parties’ limited visibility of third-party brokers. However, in
Annex 2 to the Large Customers White Paper, the Notifying Party explains that Aon and its advisers
contacted Aon account executives to collect information about brokers used by each company, and that
this process was iterative, with multiple rounds of clarification required to ensure that responses were as
complete and consistent as possible. Similarly, WTW and its advisers also gathered information from
WTW account executives on the accounts with which they did the most business, and as a cross check
on Aon’s estimates of brokers used. Where feedback from Aon and WTW differed, the feedback
regarding the firm’s own involvement with the client took precedence. In cases where feedback differed
with respect to other brokers, the party with the largest share of wallet was assumed to have better
knowledge of the client's insurance programme.

Finaccord is a market research company and a subsidiary of Aon.

Reply to the 6(1)(c), Annex 2 (“Commercial risk: market reconstruction for large customers™),
paragraph 21: “The Parties’ policy datasets, [...], contain client-level information on GWP placed by
risk class. Neither Party’s dataset contains a customer size indicator. We therefore had to rely on a
third-party source to identify ‘large’ customers in the Parties’ data.”
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customers that did not have a common identifier.*”! Next, the Notifying Party
calculated the GWP placed by Aon and WTW for large customers in the EEA by risk
line and for commercial risk overall with a bottom-up approach, that is by summing
the 2019 GWP placed on behalf of their customers for which the D&B dataset
indicated that they are large customers.

To estimate the market size for large customers in the EEA (the denominator in the
market share), the Parties used Finaccord’s data from the Market3 model.*?
According to the Notifying Party, the necessary Finaccord Market3 data for the
market reconstruction became available only at the end of 2020.%** Finaccord collects
country-level regulatory data on insurance (measured by the GWP) placed in that
country. Finaccord then segments each country’s total commercial GWP by each of
the following three dimensions: (i) risk class, (ii) customer size, and (iii) customer
industry. According to the Notifying Party, Finaccord essentially uses a top-down
approach to segment the total amount of insurance placed in each country and makes
further adjustment based on its market intelligence.*>*

Table 5 below summarises the different market shares submitted by the Notifying
Party in phase 2. The first set of market shares was submitted with the Reply to
6(1)(c) Decision. These market shares were updated for the first time in a submission
“Large client numerators and updated market share estimates”, dated of 8 February
2021, and for the second time in a submission “Follow-up submission on the Parties'
large client market share estimates”, dated 19 February 2021.4%°
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Reply to the 6(1)(c) Decision, Annex 2 (“Commercial risk: market reconstruction for large customers”).
The Notifying Party’s submission “Large client numerators and updated market share estimates”, dated
8 February 2021, provides also an explanation of the fuzzy string matching algorithm, as well as
another additional name-matching algorithm (“Jaro-Winkler matching with Sorted Neighbourhood
Indexing”).

Finaccord is selling this model to clients as bespoke market sizing analysis. Finaccord is refining the
model and it customises it depending on the particular needs of its clients (Reply to the 6(1)(c)
Decision, Annex 2, paragraph 2.2).

The Commission understands that the Finaccord data already included a segmentation of commercial
risk broking between various customer sizes, including the customers with turnover above EUR 1bn,
before the beginning of the merger investigation (Form CO, Annex 6A.24). Similarly, the segmentation
by risk type existed before the beginning of the merger investigation. However, the Commission
understands that Notifying Party was not able to provide market share for large customers by risk line in
pre-notification and phase 1 since the joint segmentation by company size and risk line became
available only in the late 2020 (Reply to the 6(1)(c) Decision, Annex 2, footnote 5).

Reply to the 6(1)(c) Decision, Annex 1, paragraphs 2.6-2.8. See also the Notifying Party’s submission
“Commercial Risks solutions: submission on Finaccord data”, dated 28 January 2021, paragraph 2,
paragraphs 5-12.

These additional submissions included further adjustments, for example: the inclusion of direct billings
for Aon (i.e., billing placed by Aon, but which is “direct-billed” to the client by the insurer), the
adjustment for some missing client names in WTW data and some further name cleaning for Denmark
and Germany, some adjustments in the name-matching algorithms.
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Table 5: [...]

Reply to the
6(1)(c) -
Combined
Reply to the maximum
6(1)(c) — with Submission of | Submission of
Risk type Combined (12 | adjustment 8 February- | 19 February-
January for WTW Combined Combined
2021) shares (due to
data quality
issue of
WTW)
Property & (] (] [...] [...]
ol
FinPro [...] [...] [...] [...]
Cyber [...] [...] [...] [...]

Source: Notifying Party’s market reconstruction

(424)

(425)

(426)

(427)

The Commission considers that the Notifying Party’s market reconstruction suffers
from significant uncertainty and cannot be relied upon to assess the Transaction for
the reasons set out below (see Annex A for further details).

First, the Notifying Party’s market reconstruction does not capture the proper
geographic scope for LMCs in the EEA, since it considers only the GWP placed in
the EEA by large customers in the EEA. In contrast, for property & casualty, FinPro
and cyber risks, the Commission defines the relevant market as the LMCs that source
their worldwide services from within the EEA. The Commission’s market
reconstruction captures the correct geographic scope, since it includes the global
placements for each of the LMCs in the EEA.

Second, the Notifying Party has more limited information available compared to the
Commission, since it does not have access to customer data of Third-party Brokers
and therefore only the Commission can use a full bottom-up approach to calculate
market shares (i.e. by considering the most disaggregated data possible and
aggregating the GWP for each of the different brokers). Due to this limitation in the
information available, the Notifying Party needed to use two different sources of
information for the numerator (i.e., the Parties’ GWP for large customers, based on
the Parties’ policy datasets) and the denominator (i.e., the market size for large
customers, based on Finaccord data), which made the alignment of the data difficult
and its market shares subject to significant uncertainty. In contrast, the Commission’s
market reconstruction relies on the same bottom-up approach to measure both the
numerator and the denominator, based on customer data provided by the Parties and
the main third party brokers.

Third, the market share levels as provided by the Notifying Party, which go as far as
suggesting for example that commercial risk brokerage for LMCs for property &
casualty risk is not an affected market, are not supported by the market feedback.
Aon, WTW and Marsh are clearly identified as the Big Three brokers throughout the
entire investigation, also in the qualitative feedback, for the three risk types where
concerns are identified for LMCs. The investigation also clearly identified a gap to
Tier two brokers. That is not reflected in the Notifying Party’s market share
estimates, which raises considerable doubts as to their plausibility.
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The Notifying Party’s market reconstruction also suffers from a significant
uncertainty in the numerator, which is likely to result in a significant underestimation
of the Parties’ position for LMCs:

(a)

(b)

(©)

(d)

(e)

(Non-large) EEA-subsidiaries of large EEA-clients have been excluded. This
represent a large amount of GWP for Aon (GWP of EUR]J...]), in particular
given the size of the numerator for Aon (EUR]J...]).

For both Aon and WTW, the Commission identified a large category (in terms
of GWP) corresponding to customers located in the EEA, but without names
for parent-level companies (GWP of EUR[...] for Aon and EUR]J...] for
WTW, which is comparable to the numerator of EUR[...] for Aon and
EURJ...] for WTW). While it is not possible to determine if these EEA clients
are large or not, the Commission considers that the size of this category is such
that it creates significant uncertainty in the numerator.

Some clients listed as large clients in the EEA at the level of the parent-level
company, have not been included (EUR]...] for Aon, and EURJ...] for WTW).
This category represents a significant amount of GWP, in particular for Aon.

Even though the Parties have made some ad-hoc adjustments to their
numerators (increasing the numerator by [a small percentage] for Aon and [a
small percentage] for WTW), the Commission considers that these adjustments
are not sufficient to take into account the issues identified above.

The treatment of negative values (which can refer to cancellations or
modifications of previous insurance policies) in the policy datasets of the
Parties leads to an additional uncertainty on the market shares provided, in
particular for Aon. Across risk types, the negative values amount to between [a
small percentage] and [a significant percentage] of the positive values for Aon,
and almost cancel all positive values for Cyber. Since the market
reconstruction is carried out for one specific year (2019), the Commission
considers that the ideal approach would have been to consider only the
cancellation of policies (or data errors) referring to 2019 policies, and not to
previous years. However the Notifying Party took into account the
cancellations of policies from previous years as well, which is likely to
decrease too much Aon’s GWP for 2019 and understate its market share.
Moreover, the Notifying Party did not explain whether/how the denominator
was adjusted for cancellations of policies, which is necessary to ensure internal
consistency.

The Notifying Party’s market reconstruction suffers from significant uncertainty in
the denominator as well. Due to limitations in the available Finaccord data, the
Notifying Party needed to rely on several assumptions to measure the market size for
the different commercial risk brokerage markets for LMCs:

(2)

(b)

The allocation per customer size used by Finaccord has changed significantly
in a period of a few months between pre-notification and phase 2, leading to an
increase in the market size of large customers by [a high percentage], and
therefore does not appear sufficiently stable to be relied upon.

The two ratios used by the Notifying Party to estimate the size of the
commercial risk brokerage markets for LMCs (namely the ratio capturing the
share of large customers and the ratio capturing the share of the brokered
channel) are sensitive to the relative importance given to each of the lines
composing each risk type. For example, for credit & political risk, the different
sub-lines are trade credit, structured credit/political risk, kidnap & ransom,
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6.3.3.
(431)

(432)

(433)

terrorism and political violence. Depending on the relative weights used by the
Notifying Party, the market size can increase by [a significant percentage].
While a market for LMCs is not defined for the credit & political risk (see
Section 6.1.5.4 of the Decision), the Commission still considers that this
specific risk illustrates the significant uncertainty underlying the market size
estimates for large customers used in the Notifying Party’s market
reconstruction. The Commission cannot exclude that such consideration
applies as well to other risk types, such as FinPro and Property & Casualty,
which are also composed of several risk types. For example, the FinPro risk,
for which a market for LMCs is defined, is composed of several risk lines as
well, such as: D&O, medical malpractice, professional indemnity and legal
protection.*® For Property & Casualty risk, for which a market for LMCs is
also defined, Finaccord’s Market data indicates as well several risk lines such
as: commercial motor, commercial property, environmental liability, workers
compensation and other liability.*’

(c) The assumption used by the Notifying Party to allocate the overall GWP to
large customers in proportion to their operating revenues is not verified by
Aon’s customer data and was not substantiated by the Notifying Party.

Based on the above, the Commission considers that the Notifying Party’s market
reconstruction suffers from significant uncertainties and cannot be relied upon to
assess the Transaction, and that the Commission’s own market reconstruction
provides more robust results.

Commission’s assessment of the third party survey presented by the Notifying Party

The Notifying Party submitted a third-party survey carried out by MKM Partners
(“MKM Partners Survey”).*® 49 The Parties argue that the MKM Partners Survey
was carried out independently and confirmed that brokers other than Aon, WTW and
Marsh can also compete with their global networks with respect to the largest
customers (Fortune 500 and Fortune Global 500 firms).*6°

The Commission received confirmation from MKM Partners that the survey was
conducted independently and no instruction was received from Aon, WTW or any
other entity.*®® MKM Partners further confirmed that the survey was conducted
anonymously and no contact information including corporation name or any other
personally identifiable information was collected from the respondents.*

The Commission assessed if the third-party survey results could be taken into
account as part of its assessment and raised the following concerns with respect to
the design and scope of the survey. Firstly, the third-party survey as submitted by the
Notifying Party was not designed or carried out in line with the Commission’s
practice concerning the use of the third-party surveys that were deemed acceptable in

Notifying Party’s submission “Large clients numerators and updated market share estimates”, dated 08
February 2021, paragraph 4.8. Reply to the 6(1)(c) Decision, Annex 2, footnote 15.

Reply to the 6(1)(c) Decision, Annex 2, footnote 15.

White Paper on Summary of MKM survey, submitted on 2 December 2020.

The MKM Partners Survey surveyed 175 commercial risk managers at Fortune 500 and Fortune Global
500 firms and was published in November 2020.

White Paper on Global Reach, submitted on 19 February 2021.

Non-confidential reply to RFI 1 to MKM Partners, question 1.b.

Non-confidential reply to RFI 1 to MKM Partners, question 2.
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past cases*®> Moreover, the Commission was not able to verify the results of the

survey with the respondents of the MKM Partners Survey, in accordance with
Commission’s practice in past cases, because the survey was carried out
anonymously,*** making it impossible to verify individual responses. Secondly, the
scope of the MKM Partners Survey was limited to Fortune 500 and Fortune Global
500 firms and also referenced only global or the US-based brokers. The
Commission’s market investigation, however, investigated the importance of the
global network of a broker for companies that meet the LMCs definition and also
included EEA-based brokers. Thirdly, the Commission’s market investigation was
carried out as a formal request for information under Article 11(2) of the Merger
Regulation and therefore respondents had the obligation to provide accurate and non-
misleading information. Competitors were also reassured for the confidentiality
granted by a public authority. Moreover, the Commission’s market investigation was
complemented with calls and meetings to discuss in detail the main issues arising
from the case. Lastly, the MKM Partners Survey was carried out*®® during the period
when the Parties had carried out customer outreach,**® which may have influenced
customer responses.

Due to the scope of the survey, the lack of ability to verify the responses and the fact
that the Commission carried out targeted market investigation which also covered the
points raised by the Parties, the Commission was not able to rely on or draw any
conclusions from the MKM Partners Survey as submitted by the Parties. The
Commission therefore will not further discuss the results of the MKM Partners
Survey submitted by the Parties in this Decision.

Relevant capabilities for servicing LMCs across risk types

The market investigation revealed that when choosing their broker, LMCs, amongst
other factors, value broker’s expertise in the underlying risk, ability to deal with large
and complex risks, track record servicing large and complex customers, as well as
international capabilities (global presence).*®’” While these aspects are discussed in
detail in the assessment by risk type in Section 6.3.5., this present Section analyses
necessary capabilities for servicing LMCs that are relevant regardless of risk-type,
namely the brokers’ network capabilities and data analytics capabilities of a broker
(discussed further in Sections 6.3.4.1 and 6.3.4.2). Where applicable, risk-type
specific considerations concerning brokers’ networks and data analytics capabilities
are further discussed in the competitive assessments concerning the respective risk

types.
Global reach and network comparison

A very important requirement for a broker to service LMCs is the global presence to
provide local services in a multitude of jurisdictions where the customer has business
activities and risks to insure.*® While the Commission defines LMCs as companies
with a turnover of more than EUR 1 billion and insurance needs in more than five
countries, most such customers have business activities in a significantly larger set of
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For example, M.8394 — Essilor/Luxottica, footnote 256.

For example M.7555 — Staples/Office Depot, paragraph 118, where the Commission was able to reach a
number of respondents to verify their responses.

21 October 2020 — 9 November 2020.

M.9829 — Aon/WTW Article 6(1)(c) Decision, paragraphs 19 et seq.

Replies to question 9 of questionnaires Q7, Q9 and Q10 to commercial risk brokerage Customers for
property & casualty, FinPro and cyber.

Replies to question 22 of questionnaire Q1 to Customers.
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jurisdictions, in most cases in at least more than 10 countries and to a significant
proportion in more than 50 countries.*®® Moreover, the geographic footprint of many
customers is not limited to one geographic area, such as for instance the EEA, but
often covers several and in instances all continents.

The network of a broker is of particular importance for customers that do not wish to
split global programs between different geographic areas, but prefer to have services
in relation to the same risk type or risk provided by one single broker. A number of
customers point at the advantages of a one-stop-shop approach such as facility to
handle brokers and to benefit from economies of scale. Working with one broker
would further enables clients to pursue a consistent risk management strategy and
establish standardised processes across jurisdictions. 4’ One customer explained: “A4
network broker can either pick up the question locally when it is an actual local
issue, but can also redirect the question to central [...] if it deals with centrally
procured insurances policies. This will also avoid having double insurance (central
and local), as the network broker knows what is arranged centrally and what is
arranged locally”*’" The Commission acknowledges, though, that customers make
use of brokers in different ways, depending inter alia on the type of business, its
internal group structure and its in-house risk management capabilities, and that some
customers may indeed split brokerage needs by geography amongst two or more
brokers.

There are different ways in which a broker can achieve global reach in order to fulfil
customers’ requirements. Firstly, a broker can operate through a network of owned
offices in different jurisdictions. Brokers that service customers globally mainly
through a proprietary network are Aon, WTW and Marsh. The Big Three brokers
provide services through a large network of owned offices across a high number of
jurisdictions, which are complemented by collaborations with other brokers often in
less crucial countries. Large brokers typically have centralised units that support the
different local entities and facilitate coordination and support the country
organisations with analytical, transactional or organisational tasks.*’?

Secondly, brokers can cooperate with other brokers in different jurisdictions in form
of an established broker partner network. Tier two brokers such as Gallagher,
Howden and Lockton operate a self-managed network with independent partner
brokers in the framework of an organised cooperation, complemented by a more
limited number of owned offices in some jurisdictions. Partner networks align
services between the different independent brokers by means such as qualitative
criteria for membership, common services standards and shared IT-tools. Strong
regional brokers are typically part of one or more partner networks. Examples for
such partner networks are the Gallagher Global Network, Lockton Global and
Howden One network. Apart from being member of a partner network, regional
players may also manage their own partner networks in parallel, such as Funk
Alliance by the German broker Funk, or Siaci Global Partners by the French
competitor Siaci. Some competitors operating through a partner network explain that
a potential benefit of such arrangement would be the ability to freely choose the
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Replies to question 21 of questionnaire Q1 to Customers.

Replies to question 54.1 of questionnaire Q1 to Customers.

Reply to question 22.1 of questionnaire Q1 to Customers (Document ID 1838).
Reply to RFI 16, submissions by Aon and by WTW, questions 1 et seq.
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network partner in each country. Members would have an incentive to provide
adequate services in order to remain part of the network in the long-term.*”3

The Commission notes that all brokers with global activity operate through some mix
of owned and partner offices, but that the shares of owned and partner offices are
differently weighted. Table 6 shows the number countries that the main brokers
cover by either owned or partner offices. The Commission stresses that it has
received the information included from different sources, namely the Notifying Party
and third parties, which explains differences between the information set out in Table
6 and analysis that were solely based on the Notifying Party’s information, notably
the analysis on GAMS data below in this Section. The Commission also notes that
the comparison by numbers of countries and offices alone has some limitations, as (i)
offices of different brokers may differ very significantly in size and capabilities, and
(i1) countries may differ very significantly in importance for customers, and owned
offices may in fact, inter alia, be located in microstates of lesser importance.

Table 6: Global reach in commercial risk brokerage of the Parties and its main competitors

Broker Countries Countries Countries Countries
covered (as | with owned | with owned | with partner
publicly offices (all) offices offices
stated) (EEA)*"*

Aon 120+ [...] [...] [...]

Willis 140+ [...] [...] [...]

Marsh 130+ [...] [...] [...]

Gallagher 150+ [...] [...] [...]

Howden 90+ [...] [...] [..]*7°

Lockton 100+ [...] [...] [...]

Source: Reply to RFI 47, annex 3; amended by information provided by third parties where appropriate and

possible on a non-confidential basis.

(441)

(442)
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Even taken into account some limitations of comparison as stated above, the
information in Table 6 stills shows clearly significant differences between the Big
Three brokers and Tier two brokers. While all brokers may theoretically be able to
provide services in a very high number of countries, the owned network of Aon,
WTW and Marsh is much broader compared to Gallagher, Howden and Lockton.*””
The Commission further notes that Aon, WTW and Marsh have a significantly
stronger presence with owned offices in the EEA compared to the listed Tier two
brokers.

Thirdly, brokers can also use a third-party network of brokers to achieve global
reach. Similarly to partner networks, third-party networks connect a number of
independent brokers in different jurisdictions. Contrary to partner networks though,
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Reply to question 16.1.1 of questionnaire Q16 to Competitors (Document ID 8694).

For the purpose of this investigation, EEA includes the UK.

Including overlaps with countries with owned offices: [...].

The Notifying Party’s submission on “Competition for ‘large clients’in the commercial risk industry” of
29 October 2020, page 17; Replies to question 31 of questionnaire Q5 to Competitors; Replies to
question 11.1 of questionnaire Q16 to Competitors; Reply to an RFI to a Competitor on 28 May 2021;
Reply to an RFI to a Competitor on 5 Marsh 2021 (Document ID 10670).

The Commission considers these brokers to be the Parties main competitors across CRB markets. Some
regional brokers, such as Siaci and Funk, also have considerable network capabilities, but comparable
to Tier two brokers and not comparable to the Big Three in terms of owned offices.
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third-party networks are not led by one single broker firm, which in turn can impact
the level of coordination and ultimately service levels provided to a customer.

Fourthly, a broker can enlarge its geographic footprint by wholesale or sub-broking
arrangements, by which it delegates certain services to another broker, while it keeps
the direct customer relationship. Contrary to partner and third party networks, such
arrangement would not take place in the context of a structured and managed
collaboration.

Fifthly, a broker can make use of the network of the insurance company, for example
with respect to services such as issuing of local policies in the local language.
Thereby, the insurance company provides services similar to those that the broker
would provide to a customer in other instances.

Sixthly, a broker can provide services from one country to different neighbouring
countries.

The pure size of the network needs to be assessed in combination with qualitative
features, meaning its capability to service customers at a suitable service level. In this
context, the type of network as described above, and particularly differences between
owned office networks and all other forms of networks, is of crucial significance.
The market investigation shows that a significant proportion of responding customers
have a preference for owned offices, as they consider that a network of independent
brokers would not be able to provide the same service level across a high number of
different jurisdictions. This is discussed in more detail in the competitive assessment
of specific risk types.

Customers generally explain that partner networks would be weaker in terms of
coordination and communication, and therefore does not provide the same consistent
service levels across jurisdictions as an owned office network. Different brokers
being members of a partner network may pursue different interests or lack the ability
to spot insurance gaps or overlaps which may lead to higher costs, lower service
levels and reduced reliability for the client. Customers also provide that partner
networks may be slower to respond to customer requests, and may generally lack
transparency for a client.*’8 One customer explained: “The engagement of a network
office is much lower comparing with the engagement of an owned network of offices.
This implies very negatively with the quality of service the broker can provide. If
your needs are spread for several geographies and the broker as not own offices in
those geographies, our experience is that broker will have important difficulties

providing the same level of service around the world” *"°

Consequently, LMCs refer generally to Aon, WTW and Marsh as the brokers with a
suitable global network for their requirements.*®® The Aon, WTW and Marsh
networks are consistently rated as having a higher competitive strengths compared to
Tier two brokers and regional competitors across the different risk types, as
explained in the respective competitive assessments below. In line with this view,
competitors also clearly indicated that Aon, WTW and Marsh stand out from
competition with a gap to brokers such as Gallagher and Howden. The Commission
notes that from all competitors other than the Big Three, Gallagher’s network
capabilities are considered to be the strongest by LMCs responding to the market
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Replies to questions 23.1 and 24 of questionnaire Q1 to Customers.
Reply to question 23.1 of questionnaire Q1 to Customers (Document ID 4011).
Reply to question 24.1 of questionnaire Q1 to Customers.
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investigation, despite the fact that Gallagher’s network is smaller of in terms of
number of owned offices compared to other Tier two brokers.*8!

Finally, the Commission notes that customers point to similar weaknesses regarding
all forms of non-owned networks, either partner networks, third-party networks or
sub-broking and wholesale arrangements, the more pronounced the lesser the level of
integration of the network is. With respect to the use of an insurer’s network, the
Commission considers that insurance companies and customers generally pursue
different and, with respect to the purchase of insurance or handling of claims,
potentially conflicting interests. Indeed, such an arrangement is rejected as a suitable
alternative by a majority of customers expressing an opinion on this issue in the
market investigation.*®? Providing services from some key countries may be suitable
in certain instances, but is generally considered as a less-preferable option, as
explained in the assessment of markets for different risk types below.

The analysis above is supported by the Parties’ internal documents. The Commission
notes that both Aon and WTW distinguish between owned and partner offices in
their internal assessment of their network capabilities. The Commission further notes
that both Parties clearly consider an owned network superior to a partner or third
party network. Aon, in a response to a request for proposal in February 2020,
advertised its global reach by pointing at its proprietary network. The document
states that [...].

Figure 10: [Internal document]

[Internal document]
Source: Aon internal document, Document ID 10264-49446.

(451)

Similarly, internal documents show that WTW stressed the benefits of an owned
network. In a PowerPoint-deck titled “[...]”, presumably with the purpose to use
such slides when creating presentations, WTW listed the benefits of an internal
network as “/business secrets in internal documents regarding commercial
strategy] ”. The slide further shows benefits such as “/business secrets in internal
documents regarding commercial strategy]”.

Figure 11: [Internal document]

[Internal document]
Source: WTW internal document dated June 2018 Document ID 10692-25460.

(452)

(453)

An additional example [...].*** [...]. The Notifying Party’ submission on the network
comparison across brokers does not undermine the Commission’s finding above that
the Big Three brokers are significantly ahead compared to other brokers in term of
owned network.

In a submission dated 28 February 2021, the Notifying Party mentions in particular
that:

(@) Aon’s large clients typically use Aon’s network in a small number of
countries.*®* The Notifying Party presented an analysis based on data for its
clients requiring coordination of services across a large geographical network:
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Replies to question 49.2 of questionnaire Q5 to Competitors.

Replies to question 25 of questionnaire Q1 to Customers.

WTW internal document on long-term strategy dated 15 February 2018, (Document ID 10682-78194).
Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 13.
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(b)

(c)

(d)

(e)

these clients are part of the Aon’s Global Account Management System
(GAMS). According to the Notifying Party, there are [...] large clients in the
GAMS system.

— Based on this GAMS data, the Notifying Party argues that the majority of
these clients rely on Aon’ services in a small number of countries: [a
significant percentage] of Aon’s large GAMS clients have insurance
policies with Aon in [...] or fewer countries, and [a high percentage] of
them have policies in [...] or fewer countries.

- Aon’s large GAMS clients have presence across [...] countries on
average (with a median at [...] countries), and these large GAMS clients
have insurance policies with Aon in [...] countries on average (with a
median at [...] countries).

Large clients do not require a more complete geographic coverage from Aon
than other clients.*®> According to the Notifying Party, there is no clear link
between the number of countries in which a large client has subsidiaries, and
the number of countries in which it uses Aon’s brokerage services, since when
clients have a wider geographical presence the proportion of countries where
they have insurance policies is decreasing.

Other brokers have large global networks.**® According to the Notifying party,
Gallagher, Lockton, and Howden have access to global network that are
comparable to those of Aon, WTW, and Marsh.

Other brokers have large global networks that would enable them to serve
Aon’s large GAMS clients.*®

— According to the Notifying Party, Gallagher, Lockton and Howden have
network offices in countries that account for at least [a very high
percentage] of Aon’s total GWP from large GAMS clients, and all three
achieve the majority of this coverage through owned rather than affiliated
offices.

- For the majority of Aon’s large GAMS clients, their policies with Aon
falls entirely with countries where Gallagher, Lockton or Howden have
offices.

Large clients multisource. Based on the data provided in the context of its
wallet analysis (see Section 6.3.2.2 of this Decision), the Notifying Party
provided some examples of large clients that multisource.**®

However, the Commission disagrees with the Notifying Party for the following
reasons.

In term of methodology, the Commission assessed the Notifying Party’ submission
by taking into account three points:
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Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 14.

Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 15.

Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 16.

Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 6, slide 8, slide 17.

103



(456)

(457)

(a) The Notifying Party considers the overall network for each broker, that is:
owned offices, affiliated offices, and coordinated offices. Instead, in line with
recitals (438), (441), (447), (448) above, the Commission considers the owned
network of each broker.

(b) The Notifying Party considers results in term of counts of large GAMS
customers. Instead, the Commission considers results in term of GWP. This
approach is in line with market shares, which are calculated in term of GWP
(see Section 6.3.2 of this Decision).

(c) The Notifying Party does not consider WTW in its assessment, while Marsh,
Gallagher, Lockton, Howden are considered. Instead, the Commission also
added WTW in the network comparison, allowing for a comparison of the
networks of all Tier 1 brokers (Aon, WTW, and Marsh) and Tier two brokers
(Gallagher, Lockton, Howden).

First, Figure 12 shows that, among the large clients included in the Aon’s GAMS
database, clients active in less than [...] countries represent only [a small percentage]
of Aon’s GWP (in contrast to [a significant percentage] in term of count in the
Notifying Party’s analysis in recital (453)(a)), and focusing on [...] countries or more
captures [a high percentage] of Aon’s large GAMS clients. In other words, more than
[a very high percentage] of the GWP of the Aon’s large clients listed in the GAMS
database is generated by clients having insurance policies in more than [...]
countries.

Moreover, the Notifying Party also recognises that [...] of Aon’s large clients
included in the GAMS database have insurance needs in more than [...] countries
(see recital (453)(a)).

Figure 12: [...]

[...]

Source: Commission’s analysis of the Notifying Party provided in the Reply to RFI 47

(458)

(459)

Second, the decrease in the proportion of countries where Aon’s large GAMS clients
have insurance policies for clients that have a wider geographical presence results
from the fact that the number of countries where these clients have insurance policies
increase less proportionately than the number of countries where these clients are
active. This does not allow the conclusion to be drawn that there is no clear link
between the number of countries in which a large client has subsidiaries, and the
number of countries in which it uses Aon’s brokerage services (see recital (453)(b)).

As Figure 13 shows, an analysis of Aon GAMS data actually indicates a clear
positive correlation between the number of operative countries (i.e., the number of
countries where a large client listed in GAMS is active) and the number of countries
where these clients have insurance policies with Aon.

Figure 13: [...]

[...]

Source: Commission’s analysis of the Notifying Party provided in the Reply to RFI47

(460)

Third, in contrast to the Notifying Party which considers all types of networks
(owned network, affiliated network, coordinated network, see recital (453)(c)), the
analysis of the data provided by the Notifying Party in the reply to RFI47 shows that
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(462)

(463)

(464)

(465)

the Big Three brokers have a strong international network in term of countries with
owned offices ([...]). In contrast, Tier-2 brokers are significant behind with [...].*¥
As explained above in recitals (438), (441), (447), (448), (i) a significant share of
LMCs has a preference for owned networks and generally explain that partner
networks would be weaker in terms of coordination and communication, and
therefore does not provide the same consistent service levels across jurisdictions as
an owned office network, (ii) the owned network of Aon, WTW and Marsh is much
broader compared to Gallagher, Howden and Lockton, and (iii) Aon, WTW and
Marsh stand out with a significant gap to brokers such as Gallagher and Howden.

Moreover, the Commission notes that, in its analysis, the Notifying Party did not
consider the coverage of each broker within each country. For example, while the
Notifying Party considers that Howden can cover the whole US, Howden has only
one owned office in Florida.**® In contrast, Aon, WTW and Marsh have a much
stronger presence in the US with a significant number of offices. The number of
offices owned by the brokers within each country has not been considered in the
Notifying Party’s analysis (see recital (453)(c)). The Commission considers that it is
implausible that Howden could cover the needs of LMCs in the US from only one
owned office as LMCs generally have requirements in different locations in the US
and there are some barriers or preference for a local broker in each state where they
have commercial risk brokerage needs.*!

Fourth, when considering owned offices, WIW and Marsh have a geographical
coverage which is similar to Aon, while Tier-2 brokers are significantly behind:

(a) The countries where Marsh has owned offices cover [a very high percentage]
of the GWP corresponding to Aon large GAMS clients;

(b) The countries where WTW has owned offices cover [a very high percentage]
of the GWP corresponding to Aon large GAMS clients;

(c) The countries where Gallagher has owned offices cover [a significant
percentage] of the GWP corresponding to Aon large GAMS clients;

(d) The countries where Lockton has owned offices cover [a significant
percentage] of the GWP corresponding to Aon large GAMS clients;

(e) The countries where Howden has owned offices cover [a high percentage] of
the GWP corresponding to Aon large GAMS clients.

The Commission also notes that, for Howden in particular, the Notifying Party
assumed that Howden can cover the whole customer base of Aon’s large clients in
the US from only one owned office in Florida. The Commission considers that this
assumption is unlikely to hold.**?

These findings contradict the Notifying Party’s argument in recital (453)(d) that Tier-
2 brokers have networks that are comparable to the Big Three brokers.

Moreover, Figure 14 shows that, when considering countries where brokers have
owned offices, only Marsh and WTW have a wide geographical coverage allowing
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Commission’s analysis of the data provided in the Reply to RFI147.

Non-confidential reply to an RFI to third party question 2.

See for example reply to RFI 56, question 1.

Reply to RFI 56, question 1, which indicates that LMCs with needs in the United States generally are
served by multiple offices in the US, depending on their needs.
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(466)

them to cover the entire needs of a significant proportion of Aon’s large GAMS
clients, while Tier-2 brokers are significantly behind:

(a) The countries where Marsh has owned offices allow to cover entirely [a high
percentage] of Aon large GAMS clients.*® In term of GWP, Marsh’s owned
network could cover entirely [a significant percentage] of the GWP of Aon
large GAMS clients.

(b) The countries where WTW has owned offices allow to cover entirely [a high
percentage] of Aon large GAMS clients. In term of GWP, WTW’s owned
network could cover entirely [a significant percentage] of the GWP of Aon
large GAMS clients.

(c) In contrast, Gallagher’s owned network can cover entirely only [a small
percentage] of Aon large GAMS clients ([a very small percentage] in GWP),
Lockton only [a small percentage] of Aon large GAMS clients ([a very small
percentage] in GWP), and Howden only [a significant percentage] of Aon large
GAMS clients ([a very small percentage] in GWP).

This evidence contradicts the Notifying Party’s argument that other brokers have
network that would enable them to serve Aon’s large clients (see recital (453)(d)). In
contrast, this evidence shows that Aon and WTW are the closest to Aon in term of
owned network, while Tier two brokers are significantly behind.

Figure 14: [...]

[...]

Source: Commission’s analysis of the Notifying Party provided in the Reply to RFI47

(467)

Fifth, as regards the Notifying Party’s argument that large clients multi-source (see
recital (453)(e)), while some large clients can multi-source their needs among several
brokers, the analysis of the underlying data provided by the Notifying Party shows
that the Big Three brokers are the main brokers used by large clients:

(a) While the Notifying Party mentions 4 clients that multi-source (namely,
[...]),*** the same data shows that [...] Large clients use the Big Three brokers
for [a very high percentage] of their needs.*

(b) Moreover, the Notifying Party argues that among Aon’s [...] Fortune 500
companies headquartered in the EEA, only [...] ([a small percentage]) use Aon
to place at least [a very high percentage] of their commercial risk needs.*®
However, the Commission notes that, among Aon’s [...] large clients, the Big
Three brokers represent [a high percentage] of the GWP (with [a significant
percentage] for the merged entity).

(c) An analysis of the data for the Fortune 500 companies headquartered in the
EEA shows that these large clients rely essentially on the Big Three brokers: (i)
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In line with the Notifying Party’s submission (see paragraph (453)(d)), a large client from Aon is
covered entirely if the other broker has owned offices in all countries where this specific client of Aon
has insurance policies with Aon.

Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 6, slide 17.

These clients include for example: [...]. Source: Commission’s analysis of the underlying data of the
Notifying Submission’s “Competition for large customers in the commercial risk industry”, dated 29
October 2020.

Notifying Party’ submission “Commercial Risk — Large Clients, Competitive assessment of the
Aon/WTW transaction”, dated 28 February 2021, slide 8.
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6.3.4.2.
(469)

(470)

(471)

(472)

the Big Three brokers are used by almost all these large customers, and the
merged entity is used by [...] companies over a sample of 108 companies, (ii)
the Big Three represent [a high percentage] of the GWP for these large clients
(and the merged entity [a significant percentage]), while the next broker, Siaci,
represents only [a small percentage] of the GWP of these large clients.*’

To conclude, based on the above, the Commission considers that the Notifying Party’
submission on the network comparison across brokers does not undermine the
Commission’s finding that the Big Three brokers are significantly ahead compared to
other brokers in term of owned international networks. Moreover, the Commission’s
analysis of the underlying data submitted in the Reply to RFI 47 confirms this
finding. As explained above (for example, recitals (438), (441), (447), (448)), (i) a
significant share of LMCs has a preference for owned networks and generally
explain that partner networks would be weaker in terms of coordination and
communication, and therefore does not provide the same consistent service levels
across jurisdictions as an owned office network, (ii) the owned network of Aon,
WTW and Marsh is much broader compared to Gallagher, Howden and Lockton, and
(iii)) Aon, WTW and Marsh stand out with a significant gap to brokers such as
Gallagher and Howden.

Data analytics capabilities

In general terms, data and analytics capabilities are used in the insurance sector as
part of predictive risk modelling, enabling pricing that is better suited to expected
risk or even adjusted to policyholder behaviour.

The Notifying Party submits that brokers of varying sizes have all of the capabilities
that are necessary to service large clients, including access to data and analytics
necessary to support large clients and the most complex risks. This view of the
Parties is not supported by the customer and competitor responses to the market
investigation.

The overwhelming majority of competitors consider that large brokers possess
proprietary data (largely acquired from a large customer base, including specific data
for large and complex customers) that put them at an advantage versus smaller
brokers in order to compete for very large customers or large global risks.**® The
most important data to compete with respect to commercial risk brokerage are data
needed for benchmarking based on activity of clients, claims analysis, premiums
levels, risk weighted data, average rates for certain risks and importantly historical
data of all of these kinds of data. Other important parameters are types of claims,
frequency of claims, cost of claims, breadth of insurance needs for the customer type,
cost of insurance for a specific customer type, broker resourcing required to support
this customer type, number of typical contacts per week/per month from this
customer type and other data gathered as part of servicing such customers.

The market investigation confirmed that data analytics and related capabilities are
deemed important by LMCs,*” in particular for property & casualty, FinPro and
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Source: Commission’s analysis of Parties’ data submitted with the white paper “Competition for large
customers in the commercial risk industry”, dated 29 October 2020, and reply to RFI 23. See Annex A
for further details.

Replies to question 44 of questionnaire Q5 to Competitors and questions 32-41 of questionnaire 16 to
Competitors.

Replies to question 44 of questionnaire Q5 to Competitors and questions 32-41 of questionnaire 16 to
Competitors.
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(474)

(475)

(476)

(477)

cyber risks. The majority of LMCs for commercial risk brokerage for these risks
indicated that they take into account data analytics and reporting capabilities of a
broker when selecting their broker. A number of customers in qualitative feedback
also indicated that data analytics focus is increasing and one explicitly noted that it
will be a differentiating factor between the brokers in the next tender.’”® LMCs that
have in-house teams or captive solutions also indicate that they rely heavily on
external brokers for data analytics and benchmarking as this is not something that
can be developed in-house.*"!

The majority of responding customers consider that post-Transaction Aon/WTW
combined datasets would give the Merged Entity a significant competitive advantage
matched only by Marsh.>*? This is also confirmed by comparing datasets of the
Parties with other competitors, which show that in terms of the customer data
(number of customers for which data is held), globally only Marsh will have
capabilities matching the dataset of the Merged Entity. All other responding
competitors have indicated negligible data specific to LMCs compared to the level
reported by the Parties and Marsh.

The data specific to LMCs is used for risk assessment, industry benchmarking and is
an important parameter on which brokers compete. A review of the Parties’ internal
documents and customer tender proposals shows that risk analytics features
prominently as part of risk assessment. Tender documents also indicate that both
customer and industry-wide loss experience data is used for modelling.>*

In this vein, a significant competitor considers that “the Big Three hold voluminous
data on large clients with specialty risks, and such clients want insights from
similarly situated clients’ placements. Therefore, the data pool each of the Big Three
has from their large client base perpetuates success among such clients, and makes it
difficult for smaller brokers to compete effectively for that business. In other words,
client data constitutes a barrier to entry [...] proprietary data (and capabilities in
data analytics) will inevitably become an even more important competitive
parameter, particularly for larger clients.”*

Moreover, the large majority of competitors considers that access to such proprietary
data forms a barrier to entry or expansion in the commercial risk brokerage market
because this data is not available from third parties and the little information
available is prohibitively expensive. For example, a competitor explains “that data is
collated by insurance intermediaries from their own records and data. This
information and data is not held by third parties outside of the insurance distribution
chain and thus cannot be purchased.” %

Another competitor submits that “data offerings require significant investment on
data sourcing, data cleansing, analytics and technology. Large brokers can spread
investment over a larger client base, can develop tools from having a larger client
data-pool and can produce more cost-efficient tools as many costs do not scale
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Replies to questionnaires Q7, Q9 and Q10 to commercial risk brokerage Customers for property &
casualty, FinPro and cyber.

Replies to questionnaires Q7, Q9 and Q10 to commercial risk brokerage Customers for property &
casualty, FinPro and cyber.

Replies to questionnaires Q7, Q9 and Q10 to commercial risk brokerage Customers for property &
casualty, FinPro and cyber.

For example, Reply to RFI 48, Annex 5, page 28.

Replies to question 44 of questionnaire Q5 to Competitors (Document ID 5195).

Replies to question 44 of questionnaire Q5 to Competitors (Document ID 6697).
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(479)

(480)

6.3.5.
(481)

proportionately with portfolio. Large international clients expect broker advice to be
informed by data. Data-rich brokers bundle data solutions and insurance placement.
Data-poor brokers can analyse a client’s specific data but recommendations open to
challenge from brokers with more data [...] Key data components to build tools (e.g.
client level program structure, premium and claims across wide client portfolio) are
not available from third party data providers [...] Investments required are such that
a broking house requires a meaningful client portfolio for them to make sense.”%

A further significant competitor considers that “#ypically, data cannot be purchased
from third parties, particularly in Europe. This is because insurers, who hold the
broadest data on pricing and claims, consider such data to be a key part of their
future pricing strategies and do not permit its licensing or sale. Because data and
data analytics represents an increasingly important competitive parameter, this
barrier to entry will likely increase. Furthermore, global data is a fundamental
requirement for effective and reliable analytics, and there are no non-proprietary
sources of reliable data at a global level” "

The difference between smaller brokers and the Parties is also evidenced by the
yearly amount spent on data and data analytic tools used in commercial risk
brokerage. In 2019, Aon spent EUR [...] on data and data analytics and WTW spent
EUR [...].°% Except for Marsh, all other responding competitors have indicated that
they spent a very small fraction of this amount in the last three years and that they
will spend a very small fraction of this budget in the next three years.’” Therefore
the difference in terms of budget for data and analytics between the Parties and their
competitors is very significant. Smaller and Tier two brokers would need to multiply
their budget multiple times to match the Merged Entity’s budget. As one competitor
stated: “Aon publicly state on their website that they have invested in excess of $1bn
in data and analytics. This level of investment is at a scale where it cannot be
replicated by any broking houses other than Marsh. !°

As such, the market investigation indicates that data and analytics is an important
parameter on which customers choose their broker and brokers compete intensely.
The market investigation also confirmed that the Parties have comparable data
analytics advantages and that the Merged Entity will have a significant competitive
advantage as a result of the combined dataset of proprietary data, which would be
matched only by Marsh. The market respondents indicate that this would act as a
barrier to allow smaller brokers to expand in particular in the markets for LMCs,
which require data specific services.

Competitive assessment per risk type

This Section provides a competitive assessment per reportable market within
commercial risk brokerage. The Section is organised per risk type, further sub-
divided by (i) LMC and non-LMC markets and (ii) per national market where
relevant.
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Replies to question 44 of questionnaire Q5 to Competitors and questions 32-41 of questionnaire 16 to
Competitors. (Document ID 4838).

Replies to question 44 of questionnaire Q5 to Competitors (Document ID 5195).

Reply to question 10 of RFI 15.

Replies to question 44 of questionnaire Q5 to Competitors and questions 32-41 of questionnaire 16 to
Competitors.

Replies to question 44 of questionnaire Q5 to Competitors (Document ID 4838).
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6.3.5.1. Property & casualty for LMCs

A.
(482)

(483)

(484)

(485)

(486)

The Notifying Party’s view

The Notifying Party disputes that there is a credible basis in which the Transaction
could raise a significant impediment to effective competition in commercial risk
brokerage for property & casualty for LMCs.>!!

Firstly, the Notifying Party claims that combined market shares are below the level
that could give rise to any concern.

Secondly, the market for property & casualty brokerage, including for LMCs, will
remain highly competitive post-Transaction and there will be ample competitive
pressure on the Merged Entity, because of the reasons stated below.

(a) The Parties are not particularly close competitors, and Marsh is the closest
competitor of both Aon and WTW.

(b) The Merged Entity will continue to face significant competitive constraint from
Marsh and other brokers including Gallagher, Howden and Lockton.
Specifically Marsh will continue to have the same incentives to compete
aggressively with the Merged Entity.’'> The Merged Entity will further
continue to face a clear competitive constraint from other brokers individually
and on the aggregate, and there is very strong competition including at the
margins. There are numerous examples of switching by large multinational
customers, and large multinational customers can use multiple brokers across
their risk portfolio.’!?

(c) The Merged Entity will continue to face a clear competitive constraint from
direct distribution and the use of captives in relation to large multinational
customers. Additionally, captive insurance can act as an out of the market
constraint, at least at the margins.>'*

The multiplicity of constraints, especially when taken in the aggregate, would be
sufficient to compensate for any possible loss of constraint from WTW resulting
from the Transaction.’!?

Thirdly, there are strong examples of entry and expansion in the property & casualty
brokerage market. Specifically, the Notifying Party points at the disruptive and
aggressive market entry by McGill to which Aon and WTW have already lost
property & casualty business. Difficulties and costs for replicating a global network
are not a significant barrier to entry or expansion. All brokers can make use of a
mixed network of owned and partner offices. Finally, there would be little difficulties
or costs for customers to switch.’!® The Notifying Party has further detailed these
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The Notifying Party considers that such a market definition is incorrect and that no separate market for
LMCs exist in any risk class, including property & casualty. This aspect is discussed in Section 6.2.2 of
this Decision.

Reply to the 6(1)(c) Decision, paragraphs 192 et seq.

Reply to the 6(1)(c) Decision, paragraphs 220 et seq.

Reply to the 6(1)(c) Decision, paragraphs 344 et seq.

The Notifying Party has further argued that a number of brokers can service LMCs in a submission on
Competition for ‘large clients” in the commercial risk industry on 29 October 2020. The arguments
made are taken into account in the assessment on the property & casualty risk class, as well as in all
following risk classes assessed in this Decision.

Reply to the 6(1)(c) Decision, paragraphs 403 et seq.
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(488)

B.
B.1
(489)

arguments in a separate submission on entry and expansion in commercial risk
brokerage overall.’!’

Fourthly, the Commission’s 6(1)(c) Decision underestimates the strong buyer power
of customers in property & casualty brokerage. The Notifying Party further argues
that buyer power in one risk class cannot necessarily be seen in isolation to other
markets, as large multinational customers have the possibility to tender different risk
classes together. The Notifying Party further points at examples of alternative
suppliers winning business of LMCs from the Parties. The Notifying Party provides
that switching costs are generally low.>!

Fifthly, the Notifying Party argues that the results of the market investigation are
inconclusive as regards the negative impact of the Transaction in the property &
casualty brokerage market.>!”

The Commission’s assessment
Market structure

As discussed in Section 6.3.2, the Commission considers the market shares stemming
from its own market reconstruction to be a credible basis to assess the market
position of the Parties in the property & casualty risk insurance brokerage market to
LMCs. The Commission further notes that market shares calculated in the course of
its own market reconstruction match the feedback given by customers and
competitors regarding the structure of the market, as explained in more detail in this
Section of this Decision.>?°

Table 7: Commercial risk brokerage market shares for EEA LMCs based on their global placements of
GWP, for property & casualty risk resulting from the Commission’s market reconstruction (2019, GWP)

Company Share of supply
Aon [50-601%
WTW [10-20]%
Combined [70-80]%

3" broker [20-301%

4™ broker [0-5]%
Other remaining brokers [0-5]%

Source: Commission’s market reconstruction

(490)

The market shares presented clearly indicate that Aon is a strong market leader in the
provision of commercial risk brokerage services for property & casualty to LMCs at
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Memorandum on entry and expansion in the commercial risk broking industry, submitted by Aon on 28
October 2020; the Commission notes that entry and expansion are discussed in the competitive
assessments of respective risk classes. This submission is also taken into account in the assessment of
all following commercial risk brokerage classes in this Decision.

Reply to the 6(1)(c) Decision, paragraphs 370 et seq.

Reply to the 6(1)(c) Decision, annex 1, paragraphs 1 et seq.

For completeness, the Commission notes that the Parties’ combined market share levels, based on the
Notifying Party’s estimates, would be [20-30]% in a potential Power segment of property & casualty
risk brokerage services to all customers in an EEA-wide market. The Commission did not find separate
markets for Power risk brokerage services, which refers to construction and property risks associated
with energy businesses. In any event, Power is included in the property & casualty risk class overall, for
which the Commission raised concerns for LMCs, and therefore any customer concerns of regarding
services specifically to energy construction and infrastructure of a significant size and cross-border
requirements are covered by this assessment as well as the respective remedies.
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the global level. Aon already has a market share of at least 50%, which according to
the Commission gudielines and the Union Courts’ case law creates a presumption of
the existence of a dominant market position.’>! The Transaction would clearly fortify
Aon’s leading position. The market investigation show that WTW is a very strong
and close competitor to Aon in this market (as set out in detail in Section 6.3.5.1.
B2). By merging the first and third leading suppliers on that market, the Transaction
would reinforce Aon’s leading position whereby the Merged Entity will have
combined market shares of [70-80]%, with only one other sizeable competitor
remaining in the market with lower market shares of [20-30]% compared to the
Merged Entity. The next largest competitor has a market share not exceeding 5%,
with all remaining competitors accounting for less than 5% of the market indicating
that they are very small indeed.

The responses to the market investigation support the level of market shares based on
the market reconstruction exercise. In particular, the phase 2 market investigation
confirmed that the market is largely dominated by the three players with other
brokers considered as close or suitable competitors to the Parties only by a minority
of responding LMCs. LMCs rated Marsh, Aon and WTW as particularly strong
competitors, with other brokers rated at a significant gap (further discussed in
Section 6.3.5.1 B.2).°?? These findings are further supported by the tender data
analysis, and by qualitative feedback on potential negative impacts of the
Transaction on the property & casualty risk brokerage market for LMCs, provided by
a significant number of such customers and competitors.

In line with the Horizontal Merger Guidelines and established case law,’* the
Commission finds that the market shares of the Merged Entity, combined with the
factors set out in the following Sections below, indicate that the Transaction will
likely result in the creation of a dominant position for the Merged Entity on the
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Horizontal Merger Guidelines, paragraph 17. In the interests of clarity, the Commission notes that,
notwithstanding the presumption in the Commission’s guidelines and the Union Courts’ case law, in the
specific circumstances of the present case — in particular, the results of the maket investigation, during
which respondents consistently identified the Parties and Marsh as the principal competitors on the
market, who competed particularly closely with one another and who did not identify Aon as holding a
dominant position in the market as compared to WTW and Marsh — the Commission does not find that
Aon enjoyed a dominant position on the market for the provision of commercial risk brokerage services
for property & casualty to LMCs at the global level pre-Transaction. Rather, and for the resons set out
in this Section 6.3.5.1., the Commission considers that the removal of the competitive constraints
exercised by WTW on Aon pre-Transaction resulting in a reduction from three competitors to two
competitors (i.e. the merged entity and Marsh) capable of adequately serving LMCs’ requirements,
taken together with the other factors examined in sections 6.3.5.1 B.3-B.7, will result in the creation of
a dominant position for the Merged Entity.

Replies to question 26 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Paragraph 17 of the Horizontal Merger Guidelines: “According to well-established case law, very large
market shares - 50 % or more - may in themselves be evidence of the existence of a dominant market
position [...] A merger involving a firm whose market share will remain below 50 % after the merger
may also raise competition concerns in view of other factors such as the strength and number of
competitors, the presence of capacity constraints or the extent to which the products of the merging
parties are close substitutes. The Commission has thus in several cases considered mergers resulting in
firms holding market shares between 40 % and 50 %, and in some cases below 40 %, to lead to the
creation or the strengthening of a dominant position.” See also Case T-221/95, Endemol v
Commission, [1999] ECR II-1299, paragraph 134, and Case T-102/96, Gencor v Commission, [1999]
ECR 1I-753, paragraph 205; M.1221 - Rewe/Meinl, paragraphs 98-114 and M.2337 - Nestlé¢/Ralston
Purina, paragraphs 44-50.
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market for commercial risk brokerage for property & casualty to LMCs at the global
level, and thus significantly impede effective competition.

Closeness of competition

Aon and WTW compete closely with each other, as well as with Marsh, and Marsh
competes closely with Aon and WTW.>?* Other smaller brokers, notably Gallagher,
Lockton and Howden, as well as strong regional brokers, are only distant competitors
to the Parties and Marsh. These findings are evidenced by feedback from LMCs and
competitors and the tender analysis. All elements indicate that the Big Three brokers
— the Parties and Marsh — are particularly close competitors, while smaller brokers
and local players do not compete closely with the Parties and Marsh.

Firstly, responses from LMCs and competitors in both market investigations clearly
indicate that Aon and WTW, together with Marsh, are particularly close competitors.
LMCs identified most often Marsh and WTW as the closest competitors to Aon,
while other competitors were very rarely considered as Aon’s close rivals by LMCs.
Even when looking at the top three competitors to Aon, Marsh and WTW are clearly
mentioned most, with a considerable gap to the Tier two brokers Gallagher, Lockton
and Howden. Regional players such as Siaci, Diot and Funk, are mentioned to an
even lesser extent as one of the three closest competitors to Aon.’>> These findings
are in line with the view of competitors, who consider Marsh and WTW to be the
closest competitors to Aon, and with hardly any other broker mentioned as a close
competitor. When looking at the three closest competitors to Aon, Marsh and WTW
are clearly named most often by competitors, followed by Gallagher with a large gap.
Again, smaller and more local players are considered only few times each.’%

As for WTW, the results are overall similar. LMCs consider Marsh and Aon to be the
closest competitors to WTW. Other competitors are rarely named as closest
competitor to WTW. Regarding the top three competitors to WTW, again, Marsh and
Aon are predominantly considered to be part of this selection, followed by the Tier
two brokers Gallagher and Lockton with a considerable gap. Other brokers such as
Siaci, Howden and Funk are named to an even lesser extent.’?’ In line with that,
competitors see Aon and Marsh as the closest competitor to WTW. Both Aon and
Marsh are named predominantly among the top three competitors to WTW by
competitors, followed by Gallagher with a considerable gap. Other smaller and
regional brokers are only named sparsely each.’?

Asked about the overall competitive strengths of available brokerage competitors
specifically in the property & casualty risk class, LMCs identified Aon, Marsh and
WTW clearly as the strongest competitors, with as significant gap to the fourth
strongest competitor, Gallagher. This analysis confirms previous findings that Aon,
WTW and Marsh compete on a comparable level for LMCs, which cannot be said
about any Tier two or regional broker.??’
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Even though market feedback suggests that Marsh may be marginally the closest competitor to both
Aon and WTW, the Commission notes that the Big Three compete comparably close to each other.
Replies to question 56 of questionnaire Q1 to Customers.

Replies to question 47 of questionnaire Q5 to Competitors.

Replies to question 56 of questionnaire Q1 to Customers.

Replies to question 47 of questionnaire Q5 to Competitors.

Replies to question 26 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.
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Secondly, the Commission carried out an analysis of tender data for large customers
in property & casualty risk insurance brokerage, that is by considering customers
generating more than EUR 1 billion turnover per year,**° with a participation analysis
and a loss analysis.>?!->32

In terms of methodology, the Commission implemented four adjustments compared
to the Notifying Party’s submissions (see Annex B for further details), by: (i)
considering tenders in terms of value, instead of count, due to the significant
heterogeneity in tender values, (ii) excluding non-competitive tenders (i.e. tenders
without any competitive interactions between suppliers), (iii) considering the period
2017-2019 instead of 2019 only, in order to increase the sample size and therefore
mitigates the uncertainty related to samples with a small number of tenders (the
analysis for 2019 is reported only as a sensitivity analysis), and (iv) excluding
tenders with unknown participants or unknown winners.

As regards the exclusion of tenders with unknown participants or unknown winners,
this is based on the assumption that the distribution of winners/participants in the set
of tenders with unknown winners or unknown participants is similar to the
distribution of winners/participants in the set of tenders with known winners or
known participants. The Commission considers that, for property & casualty,
excluding tenders with unknown winners/participants is reliable, since, in particular
(see Annex B for further details):

(@) When entering the names of winners, Aon’s account executives have the
choice among more than 1,000 brokers in the pick list. Given how
comprehensive the pick list is, the Commission considers that: (i) it is unlikely
that Tier two brokers would be missed>** and (ii) that the main local brokers
would be well represented.

(b) Moreover, in property & casualty, the missing brokers identified by the
Notifying Party are essentially local brokers, which do not appear as
alternatives to the Big-Three brokers for LMCs in the market investigation. It
is therefore unlikely that the Commission’s analysis misses an important
competitive constraint to Aon when “unknowns” tenders are excluded.

(c) In addition, the Commission undertook a manual review of tenders with
unknown winners, and compared the corresponding clients with WTW
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Large customers have been identified by the Notifying Party in Aon tender data. Based on the market
investigation (replies to question 1.2 and question 21 of questionnaire Q1 to Customers), the
Commission also considers that companies with a turnover exceeding EUR 1 billion) is a reliable proxy
for LMC:s (i.e., companies with a turnover exceeding EUR 1 billion and having insurance needs in more
than five countries) since: (i) most companies responding to the market investigation with a turnover
exceeding EUR 1 billion indicated to have insurance needs in more than 5 countries, and (ii) the
majority of companies with a turnover below EUR 1 billion provided that their insurance needs covered
only 5 countries or less.

A participation analysis considers which brokers participate in tenders against Aon, and therefore
allows to assess the degree of competitive interactions between the merging Parties relative to third-
parties.

A loss analysis considers to which brokers Aon loses tenders. The Commission considers the
participation and loss analyses jointly to assess the competitive interactions between the Parties and
their competitors. This is because participation in tenders is particularly credible if it also results in
wins; the participation analysis therefore needs to be seen in conjunction with the analysis of win rates
(i.e. the loss analysis).

The only exception is McGill, who has entered in 2019 (Reply to the 6(1)(c) Decision, Annex A,
paragraph 3.16.B. The Notifying Party did not mention any other recent entrant as Tier two broker.
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customer data provided in the Reply to RFI 33. Among the tenders for property
& casualty with unknown winners reviewed by the Commission, WTW’s
customers represent a proportion (in term of value) which is similar than in the
sample of tenders with known winners: for the period 2017-2019, while the
loss rate from Aon to WTW is [a significant percentage] in the sample of
tenders with known winners (see recital (500)(b)), WTW’s customers represent
a proportion which is actually even higher with [a significant percentage] of the
value of tenders with unknown winners.>**>> This indicates that the
Commission’s assumption is valid (i.e., that the distribution of winners in the
unknown category is similar to the distribution of winners in the known

category).

(d) The Commission considers that the argument on missing brokers in the pick-
list of Aon tender data is mainly applicable to the loss analysis.**¢ In contrast,
as regards the participation analysis, it is possible for Aon’s account executives
to enter as free text the name of other participants.’” The Commission
therefore considers that, while Aon’s account executive did not enter the full
list of participants in a tender (that is, not all participants are listed for a given
tender), there is no reason to believe that the participation rates of WTW
relative to their competitors would be biased when tenders with missing
information on participants are excluded.

The analysis of Aon’s tender data for property & casualty shows that WTW and
Marsh are [...], while other brokers are [...] (see Annex B for a detailed description
of the Commission’s analysis of tender data).>3® This is based on the following:

(a) The participation analysis, which shows that, for the period 2017-2019:

— Aon encounters WTW ([a significant percentage] by value) the most
frequently after Marsh ([a significant percentage] by value).

- By contrast, [...].
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Given the high number of tenders for large customers in property & casualty ([...] tenders for the period
2017-2019), the Commission carried out the manual matching exercise for tenders representing [a
significant percentage] of total value in 2017-2019 (corresponding to [...] tenders).

These findings are also confirmed when only 2019 is considered, where WTW’s customers in the
sample of tenders with unknown winners reviewed by the Commission represent a proportion (in term
of value) which is similar than in the sample of tenders with known winners.

Reply to the 6(1)(c) Decision, Annex A, paragraph 3.16.B. This is because the internal system of Aon
prevents the account executives from manually entering as free text in the winner field the names of
winners not present in the default pick list.

Reply to RFI37, paragraph 1.9: [...]

Similar to the analysis of Aon tender data submitted by the Notifying Party in the Reply to the 6(1)(c)
Decision, the Commission considers tenders for large customers. The Commission notes that the
Notifying Party, in its submissions on tender data, was not able to identify the geographical coverage
for insurance needs for their large customers due to data limitations. Therefore, it is also not possible for
the Commission to capture such geographical scope of insurance needs given the lack of data available.
Nevertheless, despite this data limitation, the Commission still considers that such data limitation does
not prevent if from carrying out a reliable analysis of tender data for LMCs. In particular, most
companies responding to the market investigation with a turnover exceeding EUR 1 billion (which
corresponds to the definition of large customers) indicated that they have insurance needs in more than
5 countries. Conversely, the majority of companies with a turnover below EUR 1 billion submitted that
their insurance needs covered 5 countries or less. On that basis, the Commission considers that tender
data for large customers (i.e. companies with a turnover exceeding EUR 1 billion) is a reliable proxy for
tender data for LMCs (i.e., companies with a turnover exceeding EUR 1 billion and having insurance
needs in more than five countries).
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(b) The loss analysis, for the period 2017-2019, which shows that other brokers
(with the exception of WTW and Marsh) [...]:3%°

- After Marsh [...].
- By contrast, [...].

(c) The sensitivity analysis for 2019 confirms the findings of the baseline analysis
based on the period 2017-2019 for both the participation analysis and the loss
analysis.>*

Notwithstanding the exclusion of the direct channel from the relevant product
market, [...]:3*1542

(a) The participation analysis shows a [...].

(b) Similarly, the loss analysis shows that the direct channel [...] wins against Aon
(close to [a very small percentage] of tender value for the period 2017-2019).

Lastly, as regards the competitive constraints faced by WTW, the tender data
provided by WTW does not enable a participation analysis and a loss analysis to be
conducted to assess the competitive constraints faced by WTW (see Annex B for
further details). As an alternative, the Commission has used Aon tender data to
perform a targeted incumbent analysis to assess the competitive constraint faced by
WTW, for the period 2017-2019.3%4

(a) Among the opportunities that Aon tried to win from other incumbents (i.e. Aon
was not the incumbent for those customers), WTW and Marsh were the
incumbents for more than [a very high percentage] of the revenues
corresponding to these opportunities (WTW was the incumbent for [a
significant percentage] of the revenue, and Marsh was the incumbent for [a
significant percentage]).

(b) Other incumbents, such as Gallagher, Howden and Lockton, represent a [...]
share of the new business that Aon tried to acquire (ranging between [a very
small percentage] for each incumbent).

(c) While the tender data provided by WTW do not allow for an assessment of the
competitive constraint that Aon exerts on WTW (see Annex B for further
details), this analysis of Aon tender data still indicates that WTW and Marsh
are the main incumbents targeted by Aon for new business, and therefore
indicates that Aon is a particularly close competitor to WTW compared to
almost all other brokers (with the exception of Marsh).
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Notwithstanding the Commission’s reservations on the ranking/switching analysis proposed by the
Notifying Party (see Annex B for further details), the results also confirm the findings from the loss
analysis carried out by the Commission, where WTW was the second competitive constraint to Aon,
after Marsh, but significantly ahead of other brokers and the direct channel.

Following the comment of the Notifying party to consider only 2019, since some brokers would be
absent from Aon internal system in 2017-2018 due to a different internal system, the Commission
carried out as well a sensitivity analysis for 2019 only.

While the Commission defined a product market limited to the provision of brokerage services,
excluding direct distribution as per Section 6.1.3 above, considering the Notifying Parties’ arguments
that the direct channel exerts a competitive constraint on brokers, the Commission assesses the direct
channel as a potential ‘out of market’ competitive constraint.

These findings are also confirmed when only 2019 is considered.

These findings are also confirmed when only 2019 is considered.
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Based on the above, the Commission considers that the analysis of tender data for
large customers in EEA in property & casualty shows that Aon and WTW are
particularly close competitors compared to almost all other brokers. Only Marsh is
comparable to and equally close to Aon and WTW.

The closeness of competition between Aon, WI'W and Marsh in the provision of
property & casualty risk brokerage can be explained by the specific features of this
risk class which match the competitive strengths of the Big Three brokers against
smaller competitors. A crucial element is the large network of owned offices Aon,
WTW and Marsh operate, which distinguish them from Tier two and regional
brokers, who rely to a greater extent on partner networks, as explained in Section
6.3.4.1 of this Decision. Such network capability is particularly important in the
property & casualty risk class. The global presence of a broker is indeed the second-
most important criterion for LMCs when choosing a property & casualty broker,
after overall quality of service.”** A clear majority or responding LMCs confirm that
the type of the network influenced their broker selection.>*> Customers require a local
presence of a broker for services such as local servicing in local language, claims
handling and the issuing of local policies. Local knowledge is also needed to ensure
that a customer’s insurance program complies with all national legal requirements,
and in some jurisdictions, using a local broker is legally required. A large majority of
responding LMCs of property & casualty risk brokerage services state that a broker
needs to have specific expertise for each country where risks are to be covered.**

On the one hand, in this context, the scope of the network of a broker, as further
explained in Section 6.3.4.1, is particularly important for the provision of property &
casualty brokerage services to LMCs. For the overwhelming majority of LMCs
responding to the market investigation, a physical presence of their property &
casualty broker in each country is either very important or at least important.>*’ The
need for a local presence is further underlined by the fact that property & casualty
brokerage LMCs do not consider it sufficient if a broker has a physical office only in
a number of key locations, and provides its services from there.’*® One customer
explained specifically with respect to property & casualty: “Local presence is key,
mainly in the locations where there are local regulations imposing to have local
policies in place, placed with local insurers. Furthermore, it is more efficient to have
local contacts between our entities and the local broker, to manage the insurance
policies and claims adequately.””* Consequently, particularly for property &
casualty, LMCs see a network of owned offices as more suitable to provide property
& casualty services compared to broker partner offices, considering factors such as
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Replies to question 10 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 21 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 55 of questionnaire Q1 to Customers.

Replies to question 18 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 18.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Reply to question 19 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 9639).
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quality, coordination and speed of service, economic efficiency, cost transparency
and ability to handling claims.>>°

The Commission notes that the reason for closeness between the Parties and Marsh
in the property & casualty risk class is not limited to the superior network
capabilities of the Big Three compared to smaller brokers. LMCs typically have
considerable property & casualty risks to insure. The experience with large and
complex risks is therefore a further criterion LMCs consider very important in
relation to property & casualty brokerage.’>' This is in line with the view of LMCs
that the provision of property & casualty brokerage services require a high level of
specific expertise by a broker.??> One customer explained that “P&C risks for large
industrial organizations are as complex as other specialty risk classes, requiring in-
depth analysis, sound advisory services and high level of expertise.”>? A second
customer submitted: “Property and Casualty have their own complexity which have
not be underestimated [sic] when it comes to design the right tailor made policy
wording to respond properly should a loss / claim occur”>* In the view of
responding LMCs, Aon, Marsh and WTW have the strongest track record with
LMCs in property & casualty, with a significant gap to the next competitor
Gallagher.>>® This explains why Aon, WTW and Marsh are perceived as particularly
close competitors in the LMCs market.

This point is further evidenced by internal documents by the Parties. WTW, for
instance, [...].°° [...]. This further evidence that indeed the property & casualty risk
class includes very diverse types of risks, and that large and complex property &
casualty risks are indeed specific in nature. The Commission considers that brokers
with pronounced expertise and experience in handling such specific risks compete
particularly closely compared to other brokers.

Figure 15: [Internal document]

[Internal document]
Source: WTW internal document Document ID 10682-86818.

(508)

Finally, strong data analytics capabilities, as discussed in Section 6.3.4.2 of this
Decision, are an important feature that distinguish Aon, WTW and Marsh from other
brokers. Responding LMCs confirm its importance for the provision of property &
casualty brokerage services to LMCs, especially with respect to risk modelling
capabilities.”>” A customer explained: “If the broker doesn’t have data of the
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Replies to question 22.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 10 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 44 of questionnaire Q1 to Customers.

Reply to question 44.1.1 of questionnaire Q1 to Customers (Document ID 4125).

Reply to question 44.1.1 of questionnaire Q1 to Customers (Document ID 4163).

Replies to question 27 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

WTW internal document on WTW’s central property & casualty Global Hub dated 1 July 2019,
Document ID 10682-86818.

Replies to question 41 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.
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relevant industry and geographic spread, the broker would not be of interest. The
bigger the customer portfolio of the broker, the more valuable the benchmarking. 3%

On the basis of the above, the Commission concludes that Aon and WTW are
particularly close competitors compared to almost all other brokers in the market for
commercial risk brokerage for property & casualty for LMCs at the global level.
Only Marsh is comparable to and equally close to Aon and WTW.

In light of the above, the Commission considers that, pre-Transaction, Aon and
WTW are close competitors and that WTW exercises a significant competitive
constraint on Aon. That competitive constraint would be lost as a result of the
Transaction. The loss of direct and important competition between the Parties,
together with the other elements assessed in this Section 6.3.5.1. will likely result in
a significant increase in Aon’s market power in the market for commercial risk
brokerage for property & casualty for LMCs at the global level and a significant
reduction of competitive pressure in this market.

Switching

The market investigation confirmed that LMCs are limited in their switching
abilities, because of a lack of alternatives, as well as switching costs. This is further
supported by the fact that a high share of competitors report a retention rate of over
90% for overall commercial risk brokerage regardless of risk type, showing that
LMCs tend not to switch brokers regularly.>’

Firstly, LMCs will be left with insufficient alternatives in the property & casualty
brokerage market to whom they can switch. In the market investigation, LMCs were
asked about suitable alternative providers in the event of a 5-10% price increase in
remuneration, or a reduction of quality of service, for their current broker (either Aon
or WTW). The only competing broker such customers generally identified as a
suitable alternative to the Parties is Marsh, which was named by a large majority of
LMCs. The majority of LMCs did not identify a further broker as a suitable
alternative to the Parties. The next-best alternative named by respondents to the
market investigation is Gallagher, which follows the Big Three brokers only with a
significant gap, and is identified as an alternative only by a minority of LMCs. These
findings are in line with the structure of the property & casualty brokerage market, as
described in Section 6.3.5.1 B1, as well as the closeness of competition between Aon
and WTW, as explained in Section 6.3.5.1 B2. Other competitors mentioned by even
fewer LMCs are other Tier two brokers Lockton and Howden. Market entrants such
as McGill and regional players such as Siaci, Diot and Funk only play a minor
role.>®

In fact, a significant number of LMCs described the Transaction explicitly as a 3-to-2
in the property & casualty risk class during the first and second market investigation.
One customer explained: “The reduction in the number of global players (from 3 to
2) will reduce the number of choices and then the potential alternatives”.>®' A high
number of other LMCs expressed similar views on the market structure in property &
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Reply to question 41.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 9141).

Replies to question 19 of questionnaire Q16 to Competitors.

Replies to question 28 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Reply to question 14.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty (Document ID 7979).
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casualty brokerage. Notwithstanding the fact that other companies responding to the
market investigation consider other brokers as potentially suitable for their needs, a
significant number of LMCs consider that the Transaction will leave their company
with only two credible alternatives. The Commission notes, however, that LMCs
typically invite three or more brokers to participate in such tenders, but usually only
three brokers meet the criteria set out in the request for proposal.’®? Therefore, the
number of suitable alternatives in tenders would significantly reduce due to the
Transaction.

Secondly, there are significant barriers to switching in place that prevent LMCs to
switch property & casualty brokers. The main barrier considered by such customers
is the knowledge the incumbent broker has compared to competitors.’®® One
customer explained that a “long lasting commercial relation and thus its implicit
knowledge of the firm with the current broker AON has been the main barrier to
switch to an alternative broker”>% These findings are in line with the fact that
LMCs consider the knowledge a broker has of the company and its risks one of the
most important criteria when choosing a property & casualty broker.’®> Additionally,
a significant proportion of LMCs consider the global scope and complexity of their
insurance program a barrier to switch brokers, as such transfer would be particularly
difficult and costly.>*® One French customer explained: “We operate in more than 50
countries worldwide. And for France, we could consider changing our broker but we
have a significant number of policies in place. This makes it difficult to change the
brokers, and would create a huge workload for which we don’t have enough
resources. It would be very costly and would create a lot of operational risk” >’

Based on the above, the Commission considers that whilst switching a broker is in
any event relatively costly and entails difficulties for customers, the fact that the
Transaction will eliminate WTW as a choice available to LMCs will limit still further
the number of possible alternatives available for LMCs with respect to their global
commercial risk brokerage for property & casualty needs to only two alternative
suppliers. Such reduction of available options from three to two would likely result
in a significant loss of competition from WTW to the other Big Three brokers that
existed pre-Transaction and will likely soften the competitive pressure in future
tenders on Aon and Marsh. In line with the Horizontal Merger Guidelines, customers
that have difficulties switching to other suppliers because there are few alternative
suppliers, are particularly vulnerable to price increases (or more generally to
worsening terms and conditions offered in tenders in this market).®® As such, by
eliminating the competitive pressure that WTW exercised on Aon and significantly
decreasing the competitive pressure on the remaining credible competitor (i.e.
Marsh), the Transaction is likely to result in a significant reduction in competitive
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Replies to questions 11, 11.3 and 11.4 of questionnaire Q7 to commcercial risk brokerage Customers
for property & casualty.

Replies to question 31 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Reply to question 31.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9014).

Replies to question 10 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Replies to question 31 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Reply to question 31.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9639).

Horizontal Merger Guidelines, paragraph 31.
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pressure in the market for commercial risk brokerage for property & casualty for
LMCs at the global level.>®’

Likely reaction from competitors

In its assessment of likely reactions from competitors towards the Merged Entity, the
Commission distinguishes between Marsh on the one hand and Tier two brokers and
other smaller brokers individually and in aggregate on the other hand. This
assessment covers the likely ability and incentive of the competing brokers to
constrain the Merged Entity post-Transaction.

As regards Marsh, the Commission acknowledges that Marsh, one of the Big Three,
will likely remain a credible broker for LMCs in the market for property & casualty.
However, the Commission considers it likely that Marsh will benefit from any price
increases by the Merged Entity and therefore have a reduced incentive to compete
compared to the (counterfactual) situation absent the Transaction.

The Commission firstly notes that, in accordance with its guidance and in line with
economic models of oligopolistic competition markets with differentiated products,
competitive pressure and incentives to compete for non-merging firms can be
reduced.’”® The Commission’s Horizontal Merger Guidelines specify that “mergers
in oligopolistic markets involving the elimination of important competitive
constraints that the Parties previously exerted upon each other together with a
reduction of competitive pressure on the remaining competitors may, even where
there is little likelihood of coordination between the members of the oligopoly, also
result in a significant impediment to competition” "' In line with models of
oligopolistic competition and differentiated products, in the present case, Marsh as a
non-merging firm may also benefit from the reduction of competitive pressure that
results from the merger, since the merged firms’ price increase is likely to switch
some demand to the rival firms, which in turn can find it profitable to increase their
prices.>’?

This is further supported by the findings set out in Section 6.3.5.1 B.2 above, which
sets out the Commission’s findings that the Parties and Marsh are particularly close
competitors, with other brokers not considered as suitable by many LMCs. Thus, in
the event of a price increase by the Merged Entity, Marsh would be the most likely
alternative for most LMCs and directly benefit from the significant loss of
competition between the merging parties. Against this background, the Commission
considers that Marsh is likely to have less incentive to compete post-Transaction
compared to the situation absent the Transaction.

The Commission’s assessment of Marsh’s incentive to compete is also supported by
some respondents to the market investigation.

Several LMCs " and competitors®’* were sceptical that Marsh will have the same
incentives to compete with the Merged Entity. One property & casualty risk
insurance brokerage LMC explained: “Marsh, Aon and WTW already dominate the
market with few other actors capable of competing with them, and the transaction
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Horizontal Merger Guidelines, paragraph 24.

Horizontal Merger Guidelines, paragraphs 24-25.

Horizontal Merger Guidelines, paragraph 25.

Horizontal Merger Guidelines, paragraph 24.

Replies to question 30 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 23 of questionnaire Q16 to Competitors.
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will likely reduce Marsh’s incentive to compete more aggressively”.’”> Similarly, one
competitor explained: “/t/he Aon-WTW combination will become the clear market
leader for Large Multinational Clients in a large range of geographies and
industries. Marsh are nearing completion of the JLT Specialty integration and will
seek to capitalise on service and talent disruption at Aon-WTW strengthening
competition in the short-term. WTW played a role in the industry as a smaller but
highly credible substitute for Aon and Marsh. No other broker is equipped to play
this role at this point. The removal of WTW will reduce the competitive discipline on
Aon and Marsh. Clients who want the comfort of a large broker (nobody ever got
fired for hiring IBM) like to split their placement will be particularly impacted by the
loss of choice.”’® With another competitor stating: “Marsh will be the primarily
beneficiary of clients who used two brokers when these were Aon/Willis. "

Moreover, this assessment is supported by reported statements made by Marsh’s
CEO Daniel Glaser with respect to the Transaction. In a call with investors, Glaser
said: “And on a personal comment, as somebody who’s had almost 40 years in this
business, I don’t think the Aon Willis combination is good for clients or good for the
market. But I do think it’s good for Marsh & McLennan. I mean, come on, the big
three becomes the big two, how could that not be a benefit to us?”>'® In this respect
the Notifying Party criticised in its response to the 6(1)(c) Decision the fact that the
Commission relies on a single informal statement, which in the Notifying Party’s
opinion is clearly an inadequate basis for such a wide-ranging provisional
conclusion.’” Nevertheless, the commission considers that this statement by Marsh’s
CEO is in line with economic models of oligopolistic competition with differentiated
products, with the Merger Guidelines, and is echoed by some LMCs.

For the sake of completeness, the Commission notes that the majority of responding
LMCs and competitors stated that Marsh will either step up competition or will
compete just the same with the Merged Entity.”®® *¥! However, the Commission
considers that those opinions should not be attributed considerable weight because
the drafting of the respective question in the market investigation was ambiguous and
implied efficiency gains for the merging parties. The question reads: “In your view,
how will the acquisition of WTW by Aon impact on Marsh’s competitive behaviour
regarding large multinational customers?”. For example, one option to answer was
formulated as follows: “faced with a stronger competitor, Marsh will likely step up
its efforts and compete even stronger for large multinational customers.” This
question therefore pre-supposed that the Merged Entity would be a stronger
competitor than it is today. In line with economic theory, such efficiencies on the
side of the Merged Entity could increase its competitors’ incentive to compete.
However, no such efficiencies have been demonstrated in the present case. For this
reason and in light of the overall context of the case, the Commission considers that
it is likely that Marsh’s incentives to compete would be reduced post-Transaction.
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Response to question 30.1 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Reply to question 23.1 of questionnaire Q16 to Competitors (Document ID 8961).

Reply to question 23.1 of questionnaire Q16 to Competitors (Document ID 8802).

Marsh / McLennan Companies, Inc. (MMC) CEO Dan Glaser on Q2 2020 results — Earnings Call
Transcript, Seeking Alpha, dated 30 July 2020, Document ID 6465.

Reply to 6(1)(c) Decision, paragraphs 16 and 17.

Replies to question 30 of questionnaire Q7 to commercial risk brokerage Customers for property &
casualty.

Replies to question 23 of questionnaire Q16 to Competitors.
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In any event, even if Marsh had the incentive to strongly compete against the Merged
Entity, the Commission considers that Marsh alone as single credible competitor
remaining in the market would not be sufficient to prevent a significant loss of
competition post-Transaction. The Commission notes that competitive tenders are
the preferred way of LMCs to select brokers for property & casualty brokerage
services. Typically, LMCs invite three or more brokers to participate in such tenders,
but usually only three brokers meet the criteria set out in the request for proposal.®®?
Consequently, the number of suitable alternatives in tenders would significantly
reduce due to the Transaction. In fact, the clear majority of LMCs responding to the
market investigation provide that the Transaction, will lead to a decreasing level of
competition in future tenders®®® and therefore to a significant decrease of competitive
pressure on Aon.

As for other brokers, Tier two brokers such as Gallagher, Howden and Lockton, as
well as local brokers such as Siaci, Verspieren or Funk, are not a credible
competitive constraint to Aon and WTW, and it is unlikely that they will credibly
compete with the Merged Entity post-Transaction. As explained in Section 6.3.5.1
B.2, the Parties and Marsh are close competitors, and no other competitor competes
equally close. Further, as detailed in Section 6.3.5.1 B.3, the majority of LMCs do
not consider brokers other than the Big Three as suitable for their needs individually.
Such brokers lack crucial features that would enable them to compete credibly for
LMCs and that are difficult to build in the near future, for example within a three
year timeframe. On the one hand, the lack of a global network comparable in reach
and quality to the Big Three is a significant competitive disadvantage of those
brokers. Even if other brokers have further extension plans, competitors largely
consider it to be difficult to build a network comparable to Aon or WTW, and it
would require a long time (i.e. more than 3 years) or very significant investment.>%*

On the other hand, a credible track-record with LMCs and the experience and
expertise, including in data analytics, is a further important criterion to compete for
LMCs. Tier two and regional brokers would first need to significantly improve
expertise and track-record before becoming a credible competitor. In the view of the
Commission, this would require significant investment and time, even in a case
where smaller competitors would be able to hire some personnel in the course of the
integration between Aon and WTW post-Transaction. One competitor explained: “/¢
is a limited market which requires first to gain credibility to have a change to
become a challenger and it takes time [and] cost money”>% In this context, the
Commission notes that LMCs would not promote smaller brokers, for example by
granting a share for the services needed, in such a case the company would consider
that an insufficient number of suitable brokers is available.*®
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Replies to questions 11, 11.3 and 11.4 of questionnaire Q7 to commcercial risk brokerage Customers
for property & casualty.

Replies to question 14 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to question 40 of questionnaire Q5 to Competitors.

Reply to question 26.1 of questionnaire Q16 to Competitors (Document ID 9147).

Replies to question 40 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

123



(527)

(528)

(529)

(530)

(531)

The Parties have submitted a memorandum showing constraint by other brokers
based on internal documents.’®” Submissions by Aon and WTW contain a number of
internal documents referencing to competitors such as Gallagher, Lockton and
Howden. However, the Commission notes [...].>%® Internal documents presented by
Aon refer to business opportunities lost in the property & casualty risk class where
Aon was the incumbent broker in connection to the LMCs [...].>%°

The Commission notes that the internal documents provided by the Notifying Party
with respect to [...] date from 2016 and are therefore not considered to be a recent
example of loss of business to a smaller competitor.>*® As for [...], the Commission
understands that [...]. However, no loss of business has yet materialised for Aon with
respect to this client>*' [...].°° From internal documents, the Commission
understands that [...] was ultimately taken over by the American company [...]. The
US broker of [...] at the time was Hylant, which cooperates with Funk in
Germany.>*> The Commission understand that [...] ultimately stayed with Hylant,
including with its newly acquired [...] business. Given the circumstances described,
losing the [...] account does not qualifies as a relevant example of a customer
switching to a smaller competitor in the course of normal business activities that
would be capable of undermining the Commission’s conclusions.

As for [...], the Commission acknowledges that Aon may have lost the account to its
smaller competitor Siidvers, and the Commission was not able to further investigate
the circumstances of this loss. It has to be noted that the internal document the
Notifying Party is referring to is a power point presentation that simply states [...].>*

Finally, the example of the customer [...] rather shows the clear limitations smaller
brokers, in this specific case [...], have when competing with Aon. The Commission
understands that [...] indeed intended to use [...] to wholesale the liability program,
as [...], and asked Aon to do the retail part of the business, meaning that [...] would
be placing the risk, while Aon would use its international network for the
servicing.> In internal e-mails discussing this proposition, Aon’s Chief Broking
Officer in Brazil concluded that [...]. The employee further noted: “/.../ %% The
Commission considers that this example, though showing a case in which a client
moved business from Aon to a smaller competitor, underlines the reasons why
smaller brokers have a competitive disadvantage when competing with Aon, WTW
and Marsh.

The Commission acknowledges that the abovementioned examples in the context of
this specific submission by the Parties do not constitute a conclusive list of property
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Memorandum on evidence of constraint from rival brokers in commercial risk broking in Aon’s internal
documents, 19 February 2021; WTW’s commercial risk broking (CRB) internal documents, 22
February 2021.

Reply to RFI 48, WTW response, annex 1.

Reply to RFI 48, Aon response, annex 1.

Reply to RFI 48, Aon response, paragraph 1.1.

Reply to RFI 48, Aon response, annexes 29, 30 and 31.

[...]

Aon internal document on the status of the [...] account dated 19 February 2018, Doc-ID: 10526-34.
Memorandum on evidence of constraint from rival brokers in commercial risk broking in Aon internal
documents, submitted by Aon on 19 February 2021, annex 1, page 4.

Aon internal document on the [...] account dated 29 September 2020, Document ID 10263-32563.

Aon internal document on the status of the [...] account dated 29 September 2020, Document ID
10263-32563.
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& casualty LMC of losses to smaller competitors.”’ Nevertheless, the analysis above
shows that losses may take place under very customer-specific circumstances that do
not necessarily indicate significant competitive pressure exercised by smaller
brokers.

Finally, the Commission does not consider that smaller brokers could collectively
exercise meaningful competitive pressure on the Merged Entity. Firstly, even when
combining all of the market shares attributed to Tier two or regional brokers, such
competitors would collectively still only account for a much smaller proportion of
the market compared to the Merged Entity. Secondly, smaller brokers would, if
invited, still participate in tenders as independent competitors and would therefore
not exercise significant competitive pressure on the Merged Entity as each has
significantly weaker competitive strengths compared to the Big Three. In that sense,
LMCs clearly dispute that smaller brokers, even on the aggregate, could together
exercise a similar competitive pressure as Aon, WTW or Marsh individually.>*® One
customer explained in that sense that “smaller brokers aggregated are just
independent smaller brokers that cannot work as one the way Aon, WTW and Marsh
individually can. "

The Commission considers, in the view of the above, that a combination of
Aon/WTW would create a dominant position for the Merged Entity, and the resulting
impediment of effective competition would likely not be countered by remaining
competitors who either lack the ability or incentive to constrain the Merged Entity.

Countervailing factors

In line with the view of the Notifying Party, LMCs currently consider that they have
strong negotiating power vis-a-vis insurance brokers.®®® LMCs partly explain this
with the size of their company, which would be particularly attractive to brokers.
One client submitted that “as a FTSE 100, we are a large name and as a result, a
client that any broker would wish to have on their books”.®°! It has to be noted,
though, that property & casualty is a very large risk class for which a high number of
companies in general and LMCs in particular source brokerage services. Therefore,
even larger clients only account for a small fraction of turnover generated by a
broker in this risk class. The Commission is of the view that this limits the
negotiating power of single customers, which was also noted by a respondent to the
market investigation who submitted that the “amount of fees that we pay to the
chosen broker is significant, but their overall income is so significant that, despite we

are important in terms of image, we are not that important in terms of revenue ”.°%
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The Parties point, for example, at annex 6.A.12.1 (CR) to the Notificaiton.

Replies to question 29 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Reply to question 29.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9347).

Replies to question 33 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Reply to question 33.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 8069).

Replies to question 33.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 7979).

125



(535)

(536)

(537)

A main reason for negotiating power of LMCs is the tender process, which is the
main way LMCs choose their property & casualty broker.®”®> Respondents to the
market investigation considered the level of competition in the last property &
casualty tender to be strong.®** A large majority of LMCs further submit that the fact
that they source from different brokers, for example by risk class, would increase
their negotiating power vis-a-vis brokers.®> As one customer expressed, “using
different brokers on different lines of insurance helps us maintain a strong
relationship with various brokers. [...] Moreover, when it comes to tenders, it also
shows that there is no major link between [customer name] and one broker but that
the competition is actually open.”** Consequently, a majority of LMCs is of the
view that it can play brokers off against each other in the tender process to achieve
more favourable terms.%"’

However, the ability to exercise negotiating power depends on the number of
credible alternatives a customer has. The Commission considers that the Transaction
limits the number of suitable brokers for LMCs, and thereby decreases the buyer
power of these clients. This view is shared by LMCs responding to the market
investigation. A number of such customers explicitly explain their buyer power with
the alternatives currently available. One customer submitted: “As it still exists a real
competition and sufficient possible alternative we have a negotiation power. This
power will decrease rapidly and proportionally to the reduction of the number of
realistic alternatives %%, A second customer explained that “as long as a customer
does have the realistic opportunity to choose from several other brokers with
somewhat the same level of services, it is important for a broker to service the client
with the right quality. "% Indeed, the clear majority of LMCs consider that the level
of competition will decrease due to the Transaction.®!® Consequently, reduction in
suitable alternatives also reduces the degree of buyer power.

Apart from alternative brokers, other forms of risk management, such as direct
placement or the retention of risks, are no suitable alternative for LMCs for property
& casualty risk brokerage. In the event of a price increase, or a reduction in service
level, a clear majority of LMCs would not regard risk retention as a suitable
alternative. Even customers that would consider retaining more risk explain this
would only be possible only for a smaller part of their property & casualty
exposures.®!! Similarly, in the event of a price increase, or a reduction in service
level, a clear majority of LMCs does not view direct placement as an alternative to a

603

604

605

606

607

608

609

611

Replies to question 11 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to question 13 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to question 36 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Reply to question 36.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9648).

Replies to question 34 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Reply to question 33.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9485).

Reply to question 33.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9347).

Replies to question 14 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to questions 28.1 and 28.2 of questionnaire Q7 to commcercial risk brokerage Customers for
property & casualty.
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broker, and again would in any event only be able to place a small share of its
insurance needs directly. The fact that property & casualty risks are common risks in
the sense that the overwhelming majority of LMCs have to insure them does not
mean that they are easier to place directly with insurers. Specifically to property &
casualty risks, a clear majority of LMCs stated that having a broker for this particular
risk class was equally important to other specialty risk classes.®'?> Therefore, the
Commission considers that direct placement is not a significant out of the market
constraint on brokers in property & casualty brokerage services to LMCs.

In the view of the above, the Commission considers that countervailing factors, such
as buyer power and sourcing via competitive tenders, would not be sufficient to
prevent a significant loss of competition due to the Transaction in the property &
casualty market for LMCs on the global level.

Barriers to entry and expansion

There exist significant barriers to entering the commercial risk brokerage market for
LMCs overall, as confirmed by a majority of competitors.’'®> The reasons for these
barriers exist also in property & casualty brokerage, and are partly even especially
pronounced in this risk class.

Firstly, a robust owned network is particularly difficult to replicate by entrants or
smaller competitors, since a network of various brokers is not considered a suitable
alternative.'* A clear majority of competing brokers consider that it would be
difficult and take a long time or very significant investment to expand the own global
network comparable to the Parties’. One competitor described the barriers as follows:
“Our current global footprint leaves many countries and geographic areas where we
do not have our own presence. To build businesses in these areas would be
unfeasible”*'> A second competitor identified two elements that would pose a
barrier to increasing the own global footprint: first “the economic cost to set up an
office in a location where we aren’t presently based”, and second “the ability to
attract high performing individuals to join our company”.®'® The Commission
acknowledges the fact that competitors have grown their network of owned offices to
some extend in the recent past, and have further expansion plans for the next three
years.%!” However, given the significant gap with respect to owned network coverage
between the Parties and Marsh on the one hand, and Tier two and smaller brokers on
the other hand, as explained in Section 6.3.4.1, the Commission regards it as
unrealistic that any smaller competitor will be able to grow its own network within
the next 3 years to an extent comparable to the Big Three brokers.

Secondly, experience with large and complex risks is a very important criterion for
property & casualty risk brokerage LMCs when choosing their broker.'® A Tier two
broker entering into the property & casualty risk brokerage market for LMCs would
therefore need to build a track record in order to credibly compete. This barrier was
pointed out by a number of competitors in the phase 2 investigation. One competitor

Replies to question 44.1 of questionnaire Q1 to Customers.

Replies to question 26 of questionnaire Q16 to Competitors.

Replies to question 22.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Reply to question 40.1 of questionnaire Q5 to Competitors (Document ID 2203).

Reply to question 40.1 of questionnaire Q5 to Competitors (Document ID 6697).

Replies to questions 28 and 31 of questionnaire Q16 to Competitors.

Replies to question 10 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.
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explained the high barriers to enter the property & casualty brokerage market for
LMCs would exist due “to financial resources, scale, geographic coverage and
expertise and the established reputations and track record of the large established
players .5 A second competitor stressed that “large MNCs [multinational
customers] wont award tenders to a new org and is a slow build before a new

organisation grows organically and inorganically to see its first large MNC” .52

Thirdly, data analytic capabilities are important to service LMCs, as explained in
Section 6.3.4.2 of this Decision. However, such capabilities are difficult to build for
smaller competitors, as they depend not only on know-how, but also on data
availability, which partly can only be collected from past transactions with LMCs.
One customer explained: “Data must be relevant to the industry in which we are
active to do the relevant benchmarking. If the broker doesn’t have data of the
relevant industry and geographic spread, the broker would be not of interest. The
bigger the customer portfolio of the broker, the more valuable the benchmarking. "%*!
Consequently, a majority of LMCs who expressed an opinion considered that the
Merged Entity would have a significant competitive advantage for serving LMCs
because of the combination of datasets post Transaction.%%?

Fourth, broker movement does not facilitate entry into the market in the sense that
LMCs would generally follow individuals or teams to the entering competitor.
Indeed, in line with the view of the Notifying Party, frequent broker movement is a
reality also in the property & casualty market, either by individual brokers or
sometimes by teams of brokers.®”> However, in the market investigation, almost no
customer stated that it would have followed an individual or a team to the new broker
on the next occasion. The reason is that LMCs consider their business relation rather
with the brokerage company and not with individual brokers.®** One customer
explained: “A team is important but so is the background organization of the
company allowing the team to get necessary tools and time it needs to provide a
competitive and suitable service.”%> A second customer stated “the relationship
between my company and broker is at a corporate level, not based on individual

brokers or teams”.%%°

Fifth, the market entry of [...] demonstrates that recent entrants do not compete
credibly with Aon, WTW and Marsh. Internal documents suggest that the Parties
themselves consider [...] as a competitor with limited credibility for services that
require a global network, such as property & casualty brokerage services to LMCs.
In an e-mail of 22 November 2019 to a number of colleagues, including Aon’s CEO
Commercial Risk Solutions, Aon’s Global Chief Broking Officer in the Netherlands

619

620

621

622

623

624

626

Reply to question 26.1 of questionnaire Q16 to Competitors (Document ID 3566).

Reply to question 26.1 of questionnaire Q16 to Competitors (Document ID 9108).

Reply to question 41.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9141).

Replies to question 42 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Replies to question 32 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty.

Replies to question 32.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Reply to question 32.1.2.1 of questionnaire Q7 to commcercial risk brokerage Customers for property
& casualty (Document ID 9543).

Reply to question 32.1.2.1 of questionnaire Q7 to commcercial risk brokerage Customers for property
& casualty (Document ID 9485).
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commented [...]. The senior employee further identified [...]: “/...]”. The
employee’s further descriptions shows why [...] is not in a position to compete with
global brokers such as the Parties and Marsh for clients with global needs, but would
rely on a broker with a robust network to provide services to LMCs: “/...]”.%*" In
line with this view, the large majority of LMCs did not indicate any entrant within
the last three years into the property & casualty market that would be able to serve its
company, even though [...] was proposed as a potential response.®?®

In view of the above, barriers to entry or expand in this market are very significant so
that other brokers would not be in a position to grow quickly and effectively to
compete against the Merged Entity in a timely manner, and thereby make up for the
loss of competition between the Parties or counteract the reduction in competitive
pressure caused by the Transaction on the current competitors (in particular Marsh).

Results of the market investigation on likely impact of the Transaction

In the course of the phase 1 and phase 2 market investigations, a considerable
number of LMCs raised concerns regarding the Transaction with respect to property
& casualty risk brokerage. The main concern of LMCs was that the Transaction
would reduce the level of choice of service for their company. This, in turn, may
translate into an increase of brokerage fees.

In the phase 2 market investigation, a significant share minority of LMCs expressed
concerns that the Transaction will have an overall negative impact on the market for
property & casualty risk insurance brokerage services. The Commission notes that
especially very large customers appear to have concerns regarding the Transaction.
Of customers with business activities in more than 50 countries, even a majority
foresee that the Transaction will impact the property & casualty risk brokerage
market for LMCs in a negative way.®”’

This is in line with results of the phase 1 market investigation, where around half of
LMCs considered that the Transaction would have a negative impact on choice of
service in property & casualty brokerage. A slightly smaller share of LMCs provided
that the Transaction would negatively impact the price of services, meaning the
remuneration the company has to pay for their property & casualty broker.®*° Given
the high response rate to the Commission’s market investigation and the general need
of services in this risk class, the number of concerned respondents is significant in
absolute terms.

The quantitative findings are substantiated by qualitative responses among the share
of concerned clients. One customer expects the Transaction to allow the Parties “fo
further dominate the market allowing them to determine brokerage fees as well as
brokerage terms and conditions as they deem useful for their business. The merger of
these two major players may also allow them to act more selectively towards new
customers (and may be existing customers) as well as insurance companies.”
Therefore, the company “is considering the tightening of options in the insurance
broker market that will inevitably follow implementation of the merger between Aon
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Aon internal document on [...] dated 22 November 2019 Document ID 10263-61273.

Replies to question 38 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to question 47 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty.

Replies to question 59 of questionnaire Q1 Customers.
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and WTW as a serious issue from a competitive point of view. "' A second customer
argued similarly that the price of service might increase for companies that, because
of the nature of their property & casualty risks, may be left with insufficient
alternatives post-Transaction. A potential negative impact on prices “will depend on
the size of your organisation, complexity of risks you need to insure and availability
of alternatives accordingly.”®** LMCs not only raised concerns regarding brokerage
fees, but also with respect to service levels that may decline as a result of less
competitive pressure post-Transaction, as one customer explained: “The number of
truly suitable brokers is probably just around 3 (incl. Aon and WTW), as it has been
for many years. Hence, clients probably know what to expect in terms of
competitiveness. A further of reduction of choice is not preferred and may impact the
overall service performance of the global broker industry due to less
competition. 3

Views of competitors regarding the Transaction are even more negative than those of
customers. A majority of responding brokers that formed an opinion on the possible
impact of the Transaction consider that the Transaction will, on balance, have a
negative impact on the property & casualty risk insurance brokerage market for
LMCs.%** One competitor explained: “We do not see any positive impact on the
market from this transaction, particularly for large multinational clients. This is
because Aon and WTW already have sufficient scale independently to offer clients
innovative and effective solutions”®*°. The same customer, in turn, listed a number of
potential negative effects of the Transaction on the property & casualty market for
LMCs: “By reducing choice from three to two global brokers for most of these
clients, we would expect the following impacts: (1) price increases (we consider
commissions to particularly susceptible increase, though large clients tend to pay us
a fee); (2) reduced incentives to innovate, as clients will be offered less completion
solutions; (3) possible reductions in service quality;, and (4) reduced buyer

power 29636

The Commission notes similar qualitative feedback from other competitors,
describing a general lack of choice LMCs would face in property & casualty
brokerage post-Transaction.®*” One competitor described its view on the impact of
the Transaction on property & casualty risk brokerage to LMCs as follows: “Large
multinational customers face a significant reduction in choice. This reduction in
competition will materially reduce their ability to secure effective service and
Pricing. The effects are particularly pronounced on those lines which are core lines
that clients tend to arrange globally with local service. There is a risk that Aon-WTW
will use market power for their own benefit rather than that of their clients.”®

In the view of the above, the Commission states a significant level of concern among
LMCs and competitors with regard to the impact of the Transaction on customer
choice and on prices. The Commission considers that this feedback confirms its
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Reply to question 58.1 of questionnaire Q1 to Customers (Document ID 2341).

Reply to question 44 of questionnaire Q7 to commecercial risk brokerage Customers for property &
casualty (Document ID 9176).

Reply to question 13.1 of questionnaire Q7 to commcercial risk brokerage Customers for property &
casualty (Document ID 9471).

Replies to question 44 of questionnaire Q16 to Competitors.

Reply to question 42 of questionnaire Q16 to Competitors (Document ID 9055).

Reply to question 43 of questionnaire Q16 to Competitors (Document ID 9055).

Replies to questions 42 and 43 of questionnaire Q16 to Competitors.

Reply to question 43 of questionnaire Q16 to Competitors (Document ID 8961).
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assessment made in Sections 6.3.5.1 Bl to B6, particularly the lack of sufficient
alternatives for LMCs post-Transaction and consequently potential negative impacts
on prices in the market.

Conclusion on commercial risk brokerage for property & casualty for LMCs

In the light of the above, the Commission concludes that the Transaction will lead to
the creation of a dominant position for the Merged Entity in the global market for
commercial risk brokerage for property & casualty to LMCs and thus result in a
significant impediment to effective competition. This is because, amongst other
factors, (i) Aon’s market share which is already very high [50-60%] will be further
increased; (i1) the market investigation indicates that WTW is a close competitor and
an important competitive constraint on Aon and the market — a constraint that will be
lost following the Transaction; and (iii) absence of significant other suppliers (other
than Marsh) or other competitive constraints. Moreover, the countervailing factors to
the extent they exist, such as buyer power, are not sufficient to counter the negative
effects due to a reduction of choice.

Property & casualty for non-LMCs on national markets

With regard to property & casualty risk insurance brokerage services for non-LMCs,
for which the geographic market definition is national, as explained in Section 6.2.2
of this Decision, the Transaction results in horizontally affected markets in Denmark,
the Netherlands, Norway, Poland and Spain.%*° The detailed list of affected markets
is set out below.

Market shares of affected national markets in property & casualty risk insurance brokerage to
Cs, 2019

Country Aon WTW Combined
Denmark [5-10]1% [20-30]% [30-40]%
Netherlands [20-30]% [0-5]1% [20-30]%
Norway [10-20]% [10-20]% [20-30]%
Poland [5-10]% [20-30]% [20-30]%
Spain [5-10]1% [10-20]% [20-30]%

Source: Notifying Party’s Reply to the 6(1)(c) Decision, Annex 8 (CR)
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For completeness, the Commission notes that the Parties’ combined market share levels exceed 20% in
some segments of property & casualty risk brokerage services. The Commission did not find separate
markets for these services. These concern the following sub-segments, presented along with the Parties’
combined market shares: property in Denmark ([30-40]%), Finland ([20-30]%), Ireland ([20-30]%),
Italy ([20-30]%), the Netherlands ([30-40]%), Norway ([20-30]%) and Spain (20-30]%); for casualty in
Denmark ([20-30]%), the Netherlands ([20-30]%) and Poland ([30-40]%); for commercial motor in
Denmark ([20-30]%), Italy ([20-30]%), the Netherlands ([20-30]%) and Poland ([30-40]%);
construction in the Netherlands ([20-30]%). The Commission notes that most sub-segments refer to
countries were the overall property & casualty market for all customers is affected, and for which the
Commission presents a competitive assessment in this Section. The Commission stresses that it carried
out a phase 1 market investigation also for countries where only a sub-segment of property & casualty
is affected, namely Finland, Ireland and Italy. The Commission notes that (i) market shares for each
sub-segment in those three countries are moderate and well below 30%; (ii) in each of these markets, at
the very least one competitor with a market share of 10% or more and two competitors with market
shares of 5% or more are present; (iii) market feedback do not indicate competition concerns in those
markets.
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The Notifying Party’s view

The Commission notes that the Notifying Party considers that the geographic market
definition for all customers, including non-LMCs, for the provision of property &
casualty risk insurance brokerage services to be EEA-wide in scope, and that it
would therefore to be incorrect to assume national markets.

The Notifying further provides that the Transaction would not give rise to any
unilateral effects on national level in any event, because:

(a) Market shares are generally moderate or below a level that could give rise to a
competitive concern;

(b) The property & casualty segment would be highly fragmented, as many
brokers would be able to provide services particularly in this rather
commoditised segment, and multiple brokers would continue to act as a
significant competitive constraint to the Merged Entity;

(c) Direct insurers and alternative capital will continue seeking to win business
directly from clients;

(d) Barriers to entry and expansion in this segment are low, particularly as it would
be a mainstream segment;

Specifically for the Netherlands, in the response of the Commission’s 6(1)(c)
Decision, the Notifying Party disputes that there is a credible basis on which the
Transaction could raise a significant impediment to effective competition in respect
of small and mid-sized customers of property & casualty brokerage services in the
Netherlands, for the following reasons.

(a) The Notifying Party considers the geographic market for the distribution of
property & casualty services for all customers to be EEA-wide in scope;

(b) The Parties combined market shares are below the level that should give rise to
any concern, and the increment from WTW is minimal;

(c) The segment will remain highly competitive and there will be competitive
pressure on the Merged Entity, because

— The Parties are not particularly close competitors in the Netherlands, and
Marsh is the closest competitor for both Aon and WTW;

— The Parties will continue to face strong competitive pressure from Marsh
and other brokers. The sale of WTW’s subsidiary Miller will further
weaken WTW’s position in the Netherlands, and tender data shows the
constraint exercised on the Parties by Marsh and other competitors;

— The Parties will continue to face strong competition from direct
distribution in certain circumstances

(d) The results of the market investigation are inconclusive as regards the negative
impact of the Transaction;

(e) The Commission did not carry out any national assessment of buyer power or
entry and/or expansion for this segment, which are important features of the
market.

The Commission’s assessment

As explained in this Section, the Commission considers that the Parties appear to
exert important competitive constraints on each other in the Netherlands for the
provision of property & casualty risk insurance brokerage services to non-LMC
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customers. This market is distinct from other affected markets, firstz, because of
significant concerned feedback from customers in the phase 1 market investigation.
These concerns were confirmed by customers and competitors in the phase 2 market
investigation. Second, market shares in the Netherlands are, together with Denmark
and Poland, somewhat higher than in Norway and Spain. The Commission further
obtained evidence suggesting that the market share estimates for the Netherlands
underestimate the actual market power of the Parties. Third, contrary to other
markets, no other broker than Marsh is considered a suitable alternative by a large
share of customers responding to the market investigation, and customers indicated
they would be left with insufficient choice post-Transaction.

On markets in Denmark, Norway, Poland and Spain, the Commission notes that
other competitors remain available post-Transaction that would compensate for the
loss of competition due to the Transaction.

Market structure

The Notifying Party provided market share estimates for potential national property
& casualty risk brokerage markets for all customers regardless of size, including
LMCs. Absent of market shares excluding LMCs, as defined for the purpose of this
Decision, the Commission will use the overall market shares as a proxy to assess the
market position of the Parties, but acknowledges that the market shares based on the
estimates of the Notifying Party may differ, and may, based on these calculations,
potentially be lower.

In the Netherlands, based on the market share estimates of the Notifying Party, Aon
is the comfortable market leader in property & casualty brokerage prior to the
Transaction, followed by Marsh. The Commission acknowledges that WTW is a
relatively small player in the Netherlands. With the Transaction, Aon would further
fortify its position as market leader ahead of Marsh, and with a considerable gap to
other competitors, most of whom each constitute only a tiny fraction of the overall
market. The Commission presents the detailed market shares in the Table below to
provide context for the assessment on the feedback from other market participants
regarding the structure of the Dutch property & casualty risk insurance brokerage
market.
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Table 9 Notifying Party’s estimates property & casualty risk insurance brokerage market in the

Netherlands to all customers (GWP, 2017-2019)

Company Value (GWP — USD) Share of supply (%)
2017 2018 2019 2017 2018 2019

Aon [...] [...] [...] [20-30]1% | [20-30]% | [20-30]%
WTW [...] [...] [...] [0-5]% [0-5]1% [0-5]%
Combined [.-.] [--.] [--.] [20-30]% | [20-30]% | [20-30]%
Marsh [...] [...] [...] [10-20]1% | [10-201% | [10-20]%
Rabobank [...] [...] [...] [5-10]% [5-10]% [5-10]%
Meijers [...] [...] [...] [0-51% [0-5]% [0-5]%
Raetsheren [...] [...] [...] [0-51% [0-5]1% [0-51%
Howden [...] [...] [...] [0-51% [0-5]% [0-5]%
Others® [...] [...] [...] [40-501% | [40-50]1% | [40-501%
Total [...] [...] [...] [90-100]% | [90-100]% | [90-100]%

Source: Notifying Party’s Reply to the 6(1)(c) Decision, Annex 8 (CR)
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Based on the market shares of the Notifying Party, concentration levels would be
modest with a HHI of around [1,000-1,500] and a small HHI delta of around [0-500].

As a result of the phase 1 investigation, based mainly on closeness between the
Parties and negative customer feedback, the Commission found that the Transaction
raises serious doubts as to its compatibility with the internal market, and therefore
conducted an in-depth investigation into this market in the course of the phase 2
investigation. In this context, the Commission found evidence suggesting that that
the market shares as provided above by the Notifying Party do not reflect the actual
competitive strengths of the Parties in the property & casualty market for all
customers in the Netherlands, for the following reasons.

Firstly, during the market investigation, a competitor of the Parties informed the
Commission that it would not be in a position to provide information for this
particular market because it only has a legal entity in the Netherlands focussing on
marine risks. The company would therefore not be a competitor in property &
casualty risk insurance brokerage in the Netherlands. If the competitor would provide
any services that could be attributed to the property & casualty risk class, this would
only be either as additional services for its marine customers, or for customers based
outside the Netherlands requiring some brokerage services in the Netherlands, and in
any event those services would only amount to an immaterial extent.®*' The
Commission notes, however, that the Notifying Party attributes non-negligible
market shares to this competitor, which would, according to this information, have a
property & casualty business of more than half of WTW’s size in the Netherlands,
and be stronger than the large majority of national players.

Secondly, other brokers point at a market position of Aon stronger than implied by
the market share estimates by the Notifying Party, especially with respect to the gap
to its competitor Marsh. One competitor described the competitive landscape as

641

The Notifying Party lists a considerable number of competitors with market shares of 1% in all three
years, namely Zicht, Schouten Zekerheid, Boval, SSA Verzekeringen, Van Lanschot Chabot, Gebr.
Sluyter, BeneVia, Concordia, Vandien, Boogaard, Van Breda, Boelaars & Lambert Group, Sibbing &
Wateler, Klap, Eijgendaal & Van Romondt, Wuthrich, VLC, Kuiper Verzekeringen.

Non-confidential version of information submitted to the Commission by a Competitor (Document ID:

9211).
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follows: “Aon is by far the largest broker in the Netherlands, and Marsh is the
second in the commercial risk brokerage. If Aon and WTW were to combine their
activities in the Netherlands, the combined business would be 7 times the size of
Marsh” %% This description was provided in response to a question referring to the
closest competitors to the Parties in the Dutch property & casualty risk insurance
brokerage market. Even if this statement was based on a rough estimation, it is still in
stark contrast to the market structure as described by the Notifying Party.

Thirdly, in line with this, internal documents of WTW indicate that it considers
[...].%® The market share estimates provided by the Notifying Party, however, do not
show this significant gap to Marsh, nor would they be a credible basis for such broad
concern as described by the WTW employee.**

A stronger market position is also suggested [...].

Figure 16: [Internal document]

[Internal document]
Source: WTW internal document Document ID: 008009-000613
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Fourthly, the Commission notes that the level of concerns regarding the transaction
raised by customers and competitors, as detailed in the following Sections of this
Decision, are not in line with the competitive strength suggested by combined market
shares of below 30%.

Fifthly, the Commission notes that, in the market share estimates as provided by the
Notifying Party, a large part of the market (namely close to [40-50]%) is attributed to
small players, a significant number of them unidentified, who will individually hold
each a market share of maximum 1%. Even if it were correct that these players make
up a significant share of the market, it is unlikely that they exercise meaningful
competitive pressure given their minor market shares.

Even if there was any basis for the calculation of market shares as provided by the
Notifying Party®®, the Commission does not consider, in the light of the above, that
those shares reflect the competitive strengths of the Parties, and especially of Aon.
Similarly, the concentration levels as stated above would not express the de facto
level of concentration in the market. This may be, inter alia, because of the high
number of small players in the market that are not perceived as alternatives by a
significant portion of non-LMCs.

For Denmark, the Merged Entity would become the clear market leader with a
combined market share of [30-40]% and a significant increment brought by Aon of
[5-10]% market share. The second-strongest broker post-Transaction would be
Marsh with a market share of [20-30]%, followed with [5-10]% market share of
Soderberg & Partners, which has a significant presence across the Nordic countries
in general, and is a Gallagher Global Network partner. The Commission further notes

642

643
644

Reply to question 22.3 of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9481).

WTW internal document on the Dutch market, dated 16 December 2020 Document ID: 10683-59003.
The Commission notes that VNAB did not raise concerns regarding the Transaction vis-a-vis the
Commission in a call on 26 February 2021, and described that there would be sufficient competition left
in the Netherlands (Document ID: 11071).

The Commission acknowledges that the market share of Aon, as provided by the Notifying Party, is
broadly in line with market shares used internally by Aon on at least one occasion regarding the
commercial risk broking market in the Netherlands, regardless of risk type; Aon internal document on
CRB in the Netherlands, undated (Document ID 10262-7289).
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that Lockton, which has a market share of [0-5]%, operates an owned office in
Denmark. Finally, market shares attributed to not-identified competitors, or
competitors with a market share of 1% or lower, account for around [a small
percentage] of the market, which means that very small competitors, which may not
be perceived as credible alternative by some customers, only account for a relative
moderate share of the overall market.

The Commission notes that the concentration levels would still be modest with a
HHI of around [1,500-2,000], but with a considerable HHI delta of around [0-500].

The Commission considers that the market structure as such, considering the
combined market share levels of the Merged Entity and the existence of significant
other competitors, would not indicate competition concerns, but would also not
exclude them given the relatively strong position of the Merged Entity compared to
most competitors. As further explained below, however, the Commission received
feedback from the market that the existing competitors would form credible
alternatives. Customers therefore do not consider that the Transaction would have a
negative impact on the property & casualty risk insurance brokerage market for non-
LMCs.

For Norway, the Transaction would combine the current number four in the market,
Aon, with the current number five, WTW. The merged entity would have a moderate
combined market share of [20-30]%, with a significant increment brought by WTW
of [10-20]%. The Commission notes that Marsh would remain the market leader with
[20-30]% market share, and that Soderberg & Partners ([20-30]%) and Gabler ([10-
20]%) are further significant players on the property & casualty risk insurance
brokerage market in Norway. Concentration levels would still be modest with a HHI
of around [1,500-2,000] with a non-negligible HHI delta of around [0-500]. The
Commission considers that the described market structure as such is unlikely to raise
any competition concerns, in line with the Merger Regulation.%4¢

For Poland, WTW is already the clear market leader. The Merged entity would
account for [20-30]% of the market, with a non-negligible increment of [5-10]%
brought by Aon. Other competitors follow only with a significant gap, namely
MAK/STBU with [5-10]% and Marsh with [5-10]%. Other notable competitors
include Mentor ([0-5]%), NORD ([0-5]%) and EIB ([0-5]%). The Commission
further notes that a very high share of the market, exceeding 40%, are attributed to
unnamed competitors, or competitors with market shares of 1% or less. Finally, the
Commission notes the absence of any international tier-2 brokers.

The Commission notes that the concentration levels be modest with a HHI of around
[1,000-1,500] and a non-negligible HHI delta of around [0-500].

The Commission considers that combined market shares below 30% and a number of
competitors with a credible market presence would not as such indicate competition
concerns, but, given the clear position as market leader of the Merged Entity, would
also not exclude them. As further explained below, however, the Commission
received feedback from the market that the existing competitors would form credible
alternatives, and that customers therefore do not consider that the Transaction would
have a negative impact on the property & casualty risk insurance brokerage market in
Poland.
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Merger Regulation, paragraph 32.
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For Spain, WTW is currently already the market leader in property & casualty risk
insurance brokerage. Aon would add a non-negligible increment of [5-10]% market
share, which would clearly make the Merged Entity the strongest competitor in the
market, however still with a moderate combined market share of [20-30]%. Other
brokers follow with a significant gap, but still have a credible presence, namely
Marsh ([5-10]%), Howden ([0-5]%) Volkswagen Insurance Services ([0-5]%),
Alkora / Adartia ([0-5]%) and March Risk Solutions (“March R.S.”) ([0-5]%). The
Commission notes especially the credible presence of the international Tier two
broker Howden, which also as an owned presence in Spain. Further, a significant
share of the market, namely around 40%, are attributed to customers with a market
share of 1% or less. Concentration levels would be low post-Transaction with a HHI
of around [500-1,000] and a non-negligible HHI delta of [0-500]. Despite the
Merged Entity being the clear market leader in Spain, the Commission considers that
the market structure in property & casualty risk insurance brokerage is unlikely to
give rise to competition concerns, especially because of the moderate combined
market share levels of the Merged Entity,in line with the Merger Regulation.®’

Closeness of competition

In each of the affected national markets, there are a high number of other, mostly
local, competitors active in property & casualty risk insurance brokerage, and the
Commission does not dispute that those brokers do serve customers and are therefore
an alternative for some non-LMCs. However, Aon, WTW and Marsh compete
closely in property & casualty on national markets for customers other than LMCs
because their service offering is distinct from those of smaller local competitors. This
is evidenced by the feedback from the market investigation, where also smaller
customers identified the Big Three as close competitors. This is further confirmed by
feedback from customers in countries where national property & casualty risk
insurance brokerage markets are affected, as discussed below.

The Commission has explained in Section 6.1.5.1 why a separate market for LMCs
exist, distinct from the property & casualty risk insurance brokerage market for all
customers. The Commission has further explained in Section 6.3.5.1 B2 of this
Decision why specific features of Aon, WTW and Marsh make them close
competitors for LMCs, including the owned network, the experience with large and
complex risks and their abilities regarding data analytics capabilities. While the
Commission considers that these qualities are overall more important to service
LMCs, including particularly in the risk class property & casualty, it notes that those
features are not irrelevant for smaller customers. This analysis is supported by
market feedback. Indeed responding customers other than LMCs value an
international network, experience with large and complex risks and access to
proprietary data of a broker clearly not as high as LMCs when selecting a broker
regardless of risk type.®*® In absolute terms, however, these factors are still of some
importance on average also for other customers, and especially mid-sized customers.
One customer explained: “We target and adequate price/service level, excellent
service, international networks and a good working relationship for a mid-size
company like we are”.** This would indeed explain why non-LMCs, and especially
mid-market customers, consider that the Parties and Marsh compete closely, albeit
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Merger Regulation, paragraph 32.
Replies to question 20 of questionnaire Q1 to Customers.
Response to question 20.1 of questionnaire Q1 to Customers (Document ID: 3251).
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other brokers in some national markets may also have sufficient capabilities in this
regard to service non-LMC:s.

The view of customers is further confirmed by feedback from other brokers. One
competitor pointed to the difference between small and mid-sized customers,
particularly in property & casualty risk insurance brokerage: “Small P&C clients are
unlikely to lack brokerage options post-Transaction. [...] Mid-sized P&C clients
often have greater choice, but this is not uniform. Many mid-sized clients have
sophisticated buying habits similar to large multinationals (and many have
multinational operations), such as wanting to have deeper consulting capabilities
and data and analytics, and will end up with only two broking options post-
transaction in many countries”.*** Another competitor pointed to the fact that the
size of business of Aon, WTW and Marsh would further provide them with
advantages in negotiations with local insurance companies,®' and therefore a
competitive advantage on some local markets.

In the light of the above, the Commission considers that Aon, WTW and Marsh
compete closely in markets for customers other than LMCs, especially mid-market
clients that may require cross-border capabilities and expertise with somewhat larger
and complex risks, even though these needs are overall less pronounced in these
markets. This is further evidenced by feedback from non-LMC customers in different
countries, where customers point mainly at Marsh as the Parties as being close
competitors, while only sparsely naming local competitors or Tier two brokers.

For the Netherlands, customers other than LMCs clearly consider Marsh and WTW
being Aon’s closest competitors, as well as at Marsh and Aon being WTW’s closest
competitors. Local players such as Meijer are only named sparsely.®>

Furthermore, in response to the market investigation, non-LMCs considered Marsh,
WTW Aon having the greatest competitive strength of property & casualty brokers
in the Netherlands, with a significant gap to smaller competitors such as Meijers or
Van Breda. It has to be noted that customers attributed a particularly low rating of
competitive strength to Rabobank.>3

Internal documents of the Parties indeed further support that Rabobank lacks the
specific features Aon, WTW and Marsh have, and that Rabobank is therefore
partnering with the Big Three brokers to service some customers. In an e-mail, send
by WTW’s Director Placement & Claims in the Netherlands to WTW’s Managing
Director CRB Western Europe, this senior employee explains that [...].%%* In the
view of the Commission, these explanations raise doubts as to Rabobank’s
capabilities to service companies with somewhat larger risks, or some cross-border
needs, which may well be mid-market customers. It further casts doubts regarding
the level of competition between Rabobank and WTW and potentially Marsh.®>
Finally, it has to be noted that the above mentioned e-mail confirms: “/...]".

Therefore, the Commission considers that, pre-Transaction, Aon and WTW are close
competitors, and that WTW exercises a significant competitive constraint on Aon in
the market for risk brokerage for property & casualty risks for non-LMCs in the

Reply to question 51.1.1 of questionnaire Q5 to Competitors (Document ID: 5195).
Response to question 51.1.1 of questionnaire Q5 to Competitors (Document ID: 5400).
Replies to question 56 of questionnaire Q1 to Customers.

Replies to question 8 of questionnaire Q8 to Customers and Competitors in the Netherlands.
WTW internal document on Rabobank dated 15 June 2020, Document ID 10683-59692.
The Commission acknowledges that the document [...].
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Netherlands. The loss of direct and important competition between the Parties,
together with the other elements assessed in this Section 6.3.5.2., will likely result in
a significant increase in Aon’s market power and a significant reduction of
competitive pressure in this market.

For Denmark, non-LMCs based in Denmark point at Marsh, followed by Aon and
WTW respectively each as closest competitors of the Parties, without mentioning
any local competitors. The Commission acknowledges that it received very few
responses from non-LMC customers in response to this question.®>® The few Danish-
based competitors responding to the market investigatoin, in turn, pointed also at the
regional broker Soderberg & Partners as close competitor to both Parties.®’

For Poland, Polish-based non-LMCs point mostly to Marsh as the closest
competitor to both Aon and WTW, followed by Aon and WTW as being close
competitors to each other. Single customers, however, point at other regional brokers
as competing closely to the Parties, such as Mentor, Nord and MAK.%%®

For Spain, Spanish non-LMCs identify mainly Marsh as main competitor of the
Parties, followed by WTW as being Aon’s closest competitor and vice-versa. Single
customers also point at the local broker March R.S. as well as Howden as close
competitors to the Parties.®’

For Norway, local non-LMC consider consistently Aon, WTW and Marsh as each
other’s closest competitors without identifying any further competitor.

The Commission recognises that for some of the national markets, it has received
only a few responses in the market investigation. Overall, however, given the
consistency with which Marsh as well as Aon and WTW respectively are indicated
as the Parties closest competitors by non-LMCs based in the different affected
national markets, the Commission considers that Aon and WTW, together with
Marsh, compete closely for non-LMCs on national level in the provision of property
& casualty risk insurance brokerage services, and that this feature does not
distinguish the affected national markets from each other. However, the Commission
stresses that, as explained in more detail in Section 6.3.5.2 B3, in markets other than
the Netherlands, other credible competitors are nevertheless present, which would
therefore, despite the Parties being close competitors, replace the competitive
pressure lost due to the Transaction.

Switching

There are two main arguments why the Commission considers that switching may be
difficult for non-LMCs in local property & casualty risk insurance brokerage
markets. First, there may be too few suitable competitors present in the market the
customer could switch to, and second, there may be barriers to switching preventing
customers from moving between competitors. The first analysis is a clear
differentiating factor between the market in the Netherlands and all other affected
national markets, as it was only for the Netherlands that customers consider that
there will be an insufficient number of competitors on the market following the
Transaction. For all markets, the Commission still finds that barriers to switching
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Replies to question 56 of questionnaire Q1 to Customers.
Replies to question 47.1 and 47.1 of questionnaire Q5 to Competitors.
Replies to question 56 of questionnaire Q1 to Customers.
Replies to question 56 of questionnaire Q1 to Customers.
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exist which would hamper customers’ ability to change brokers easily, even in the
event of a small price increase.

For the Netherlands, the majority of non-LMCs based in that country indicated in
the market investigation that they would be left with an insufficient number of
competitors in the market for property & casualty risk insurance brokerage services
in the Netherlands post-Transaction.’®® These findings are in line with the fact that
Aon, Willis and Marsh are close competitors compared to all other brokers in the
market, and that customers consider the Big Three brokers as having more
competitive strengths than the other competitors, as explained in Section 6.3.5.2 B2.

One competitor specifically pointed at the Netherlands as a market where customers
regardless of size may be faced with insufficient choice: “Mid-market clients
generally have non-multinational broker options. In certain countries like the
Netherlands there may be insufficient choice post-transaction given the substantial
pre-transaction Aon market share”.®®' The Commission notes that neither is the
competitor Dutch-based, nor was the respective question directed specifically to the
Netherlands, but only generally to “regions/countries” with potential differences in
market structure, which suggests that this competitor indeed considers the
Netherlands to be the market where a lack of choice would be most pronounced.

In the phase 2 investigation, respondents further confirmed the limited options to
switching. Non-LMCs responding to the market investigation identified only Marsh
as a suitable alternative in the event of a price increase of 5-10%. No other broker
was identified by even a third of responding non-LMCs. Smaller competitors Meijer,
Rabobank and Raetsheren follow only with a significant gap, and are clearly not
considered as alternatives by the large majority of responding non-LMCs.%%* One
customer explained the alternatives on the Dutch market as follows: “There is a
significant difference between local brokers and international brokers. Most local
(Dutch) brokers work with the local (Dutch) insurance market and do not or have
only limited access to the international insurance markets and/or reinsurance

capacities .55

Based on the above, the Commission considers that whilst switching a broker entails
costs and difficulties for customers, as explained below in this Section, the fact that
the Transaction will eliminate WTW as a choice available will limit still further the
number of possible alternatives for non-LMCs, and particularly mid-market clients,
with respect to commercial risk brokerage for property & casualty needs in the
Netherlands. Such loss of available options results in a significant loss of competition
from WTW to the other two Big Three brokers that existed pre-Transaction and will
likely significantly soften the competitive pressure on Aon and Marsh.

For Denmark, a very large majority of non-LMCs based in that country indicated in
the market investigation that there would be sufficient competitors left in the market
for property & casualty risk insurance brokerage services in Denmark post-
Transaction.®®* One Danish-based customer explained: “There are several
competitors in the Danish market”.*® The Commission therefore considers that,

Replies to question 58 of questionnaire Q1 to Customers.

Response to question 51.1.1 of questionnaire Q5 to Competitors (Document ID: 4838).

Replies to question 9 of questionnaire Q8 to Customers and Competitors in the Netherlands.
Response to question 7.1 of questionnaire Q8 to Customers and Competitors in the Netherlands.
Replies to question 56 of questionnaire Q1 to Customers.

Reply to question 58.1 of questionnaire Q1 to Customers (Document ID 9833).
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despite the Parties being close competitors, as explained in Section 6.3.5.2 B2, and
despite the fact that the Merged Entity would become the clear market leader in the
Danish national property & casualty risk insurance brokerage market to non-LMCs —
albeit with a moderate market share, as explained in Section 6.3.5.2 B1, customers
still consider that they would have sufficient alternative brokers to choose from post-
Transaction.

For Norway, similarly, a clear majority of Norwegian non-LMCs responding to the
market investigation indicated that there would be sufficient competitors left in the
market for property & casualty risk insurance brokerage services in Norway post-
Transaction.%®® This view is in line with the market structure, as explained in Section
6.3.5.2 B1, which shows that there are indeed other strong competitors active in the
market, and that the Merged Entity would not be the market leader post-Transaction.

For Poland, the Commission notes that the overwhelming majority of non-LMCs
based in that country consider that sufficient competitors would be left in the market
for property & casualty risk insurance brokerage services in Poland post-
Transaction.®” One Polish-based customer provided: “On the Polish market there
are at least 10 strong broker companies with sufficient regional exposure”.**® This is
despite the fact that the Merged Entity would become clear market leader with a
significant gap to other competitors, as explained in Section 6.3.5.2 Bl, and the
absence of Tier two brokers in the Polish national market.

Based on the market feedback, however, the Commission concludes that non-LMCs
consider the existing local brokers as suitable to service their company, and that
customers would therefore not be significantly limited in their switching options due
to the Transaction.

For Spain, again, the clear majority of non-LMCs based in that country indicated in
the market investigation that there would be sufficient competitors left in the market
for property & casualty risk insurance brokerage services in Spain post-
Transaction.®® This feedback is in line with the moderate market shares of the
Merged Entity post-Transaction, as discussed in Section 6.3.5.2 B1. Therefore, the
Commission considers that customers would have sufficient alternatives to switch to
post-Transaction.

Furthermore, the Commisison notes that, for all non-LMC customers regardless of
jurisdiction, there are some switching costs involved when changing the broker.
While most non-LMCs responding to the market investigation provide a neutral
response regarding switching costs, a significant share of non-LMCs point at costs
that would prevent them from freely moving to another competitor.®’® The main
barrier customers provide is the time to get the new broker familiar with the
particular risks of the company. One customer explained: “The reason for any
difficulty and associated time and cost would relate more particularly to the fact that
our current brokers are familiar with our particular business and our risk and claims
history. It would obviously take some time to build up that kind of valuable
relationship with an alternative broker” %" This view is in line with the fact that
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Replies to question 56 of questionnaire Q1 to Customers.

Replies to question 56 of questionnaire Q1 to Customers.

Reply to question 58.1 of questionnaire Q1 to Customers (Document ID 3185).
Replies to question 56 of questionnaire Q1 to Customers.

Replies to question 34 of questionnaire Q1 to Customers.

Reply to question 34.1. of questionnaire Q1 to Customers (Document ID: 5207).
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non-LMCs see knowledge of the specific company as a very important criterion
when choosing a broker.®’?

Likely reaction from competitors

In all affected national markets for property & casualty risk insurance brokerage
services, Marsh has a credible market presence, even though with varying market
share levels between 25% and 6%. For companies that would rely on services as
provided by Aon and WTW, Marsh will be a suitable option, as all three companies
compete closely with each other in all affected national markets, as explained in
Section 6.3.5.2 B2. However, it is questionable if Marsh has the same incentive to
compete for non-LMCs, and specifically for mid-market customers, in markets
where such customers would be faced with insufficient choice post-Transaction as no
Tier two broker with a credible presence would be available, and where customers do
not consider local players as suitable alternatives.

The Commission firstly notes, as explained in more detail in Section 6.3.5.1 B4 of
this Decision, that in accordance with its guidance and in line with economic models
of oligopolistic competition markets with differentiated products, competitive
pressure and incentives to compete for non-merging firms can be reduced. As
explained in Section 6.3.5.2 B3, customers pointed out that limited credible
competitors would remain post-Transaction in the Netherlands, but not in any other
national market. This is further supported by the findings set out in Section 6.3.5.2
B.2 above, which sets out the Commission’s findings that the Parties and Marsh are
particularly close competitors, with other brokers not considered as suitable by many
non-LMCs, and especially mid-sized customers. Against this background, the
Commission considers that Marsh is likely to have less of an incentive to compete
post-Transaction in the Netherlands.

With regards to other competitors, the Commission notes that in the markets in
Denmark, Poland, Norway and Spain, customers predominantly respond to the
market investigation that sufficient alternatives would be available post-Transaction,
as explained in Section 6.3.5.2 B3, which suggests that brokers other than Marsh are
already considered suitable alternatives to the Parties. It is therefore likely that
brokers other than Marsh would be able to service non-LMCs, particularly mid-
market customers, and would therefore continue compete for those clients post-
Transaction.

For_the Netherlands, the Commission notes that customers currently do not see
sufficient alternatives remaining post-Transaction, and do not consider brokers other
than Marsh as suitable alternatives. The Commission notes that some Dutch
competitors indicate that they have expansion plans or are at least open to the
possibility of future expansion.’”> However, in the light of the barriers to entry and
expansion, as detailed in Section 6.3.5.2 B6, it is not likely that competitors would
feasiblely be able to expand their business in a sufficiently timely manner to compete
— in particular for mid-market customers, and that such expansion would require
significant investment. In line with this, only a few customers are aware of any
broker that would be able to expand to credibly cover property & casualty risk in the
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Response to question 20 of questionnaire Q1 to Customers.
Response to question 27 of questionnaire Q8 to Customers and Competitors in the Netherlands.
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Netherlands in case of price increases or a degrade of service qualities post-
Transaction.57*

Based on the above, the Commission considers that the impediment on effective
competition would likely not be countered by the remaining competitors in a timely
and sufficient manner because of a lack of ability to compete in the Netherlands —
especially with respect to mid-market customers.

Countervailing factors

As explained in Section 6.1.5.1 of this Decision, property & casualty is a risk class in
which most customer require brokerage services. Therefore, the buyer power of a
single customer, and consequently the negotiation power the customer has, is limited
vis-a-vis a broker that generates its turnover from a high number of customers. This
buyer power is even more limited for non-LMCs, who have by definition smaller
business activities than very large clients. During the course of its investigation, the
Commission has not received any evidence that would indicate that this situation
varies depending on location.

Furthermore, non-LMCs do not benefit from potential competition between brokers
during their selection process to the same extent as LMCs. While LMCs typically
choose their broker as a result of a competitive tender, non-LMCs, regardless of risk-
type or location, predominantly rely on a less-organised process in negotiation with
multiple brokers in parallel. A significant share of non-LMCs even source services
after negotiating only with one broker.”> This is because non-LMCs often have
fewer resources available to organise an elaborated selection process, and the
benefits of such process decrease with the size of the risk to be placed. One non-
LMC that in fact organises tenders explains in this regard that it would be “tendering
seldomly, perhaps every 5 years as it is a time-consuming process to bring in a new
broker”5° A second non-LMC described its selecting process as follows: “When
switching to a new broker in 2019, we simply called a few other companies who were
options and discussed their services. %"

Finally, the negotiating power a customer has also depends on the number of credible
alternatives that the company can choose from. As explained in Section 6.3.5.2 B3,
for the markets in Denmark, Poland, Norway and Spain, customers confirmed to
have sufficient alternatives to switch to. The Commission acknowledges that these
findings likely point that non-LMC:s in this country have at least some leverage when
negotiating with potential brokers. In the Netherlands, however, customers mainly
indicated that too few credible alternatives would be left post-Transaction, which in
turn would further decrease their negotiation power.

For all markets, the Commission further notes that alternative measures, such as
direct placement or risk retention are not credible alternatives for non-LMCs. Indeed,
a clear majority of non-LMCs responding to the market investigation provided that
direct placement’’® or the use of a captive®”” would not be an alternative. Overall,
non-LMCs do not consider the management of their property & casualty risks to be
easier without the help of a broker compared to specialty risks such as FinPro or
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Replies to question 12 of questionnaire Q8 to Customers and Competitors in the Netherlands.
Response to question 35 of questionnaire Q1 to Customers.

Response to question 35.1 of questionnaire Q1 to Customers (Document ID: 10008).

Replies to question 35.1 of questionnaire Q1 to Customers (Document ID: 2946).

Replies to question 8 of questionnaire Q1 to Customers.

Replies to question 12 of questionnaire Q1 Customers.

143



(612)

(613)

(614)

B.6
(615)

Marine.®®® The Commission acknowledges that very small companies with limited
GWP volumes may to a significant extent buy insurance directly without the use of a
broker if broker costs would outweigh potential savings in premiums. The
procurement behaviour of such customers, however, is unlikely to exert constraints
on the Parties in case those customers would not consider using a broker regardless
of potential changes in prices for brokerage services of 5-10%.

For the Netherlands, only a small share of responding Dutch non-LMCs are of the
opinion that they hold a strong position vis-a-vis brokers when negotiating brokerage
fees or service levels. A significant portion of customers consider that they do not
have strong leverage over brokers, while most customers provide a neutral response.
One customer explained in this regard that WTW and Aon “are very large and we
are comparatively very small"®®! This view is broadly in line with the view of Dutch
competitors. One broker from the Netherlands indeed confirmed that buyer power of

a customer would to some extend “depend]...] on how big the customer is” 5%

The Commission notes that, specifically for the Netherlands, respondents to the
market investigation clearly dismissed direct placement and risk retention as
potential alternatives outside the market. This is also supported by the explanation of
a competitor based in the Netherlands, who does not see direct placement as an
option, “given the (increasing) complexity in general of transferring risks through
insurances for e.g. SMEs” % A second competitor provided: “In the market for
medium-sized and large companies, we do not come across direct placement that
quickly and we include risk retention and comparable alternatives in our advice
where applicable. %%

In the view of the above, the Commission considers that countervailing factors, such
as buyer power and sourcing via competitive tenders, exist only to a limited degree in
the property & casualty risk brokerage market in the Netherlands to non-LMCs, and
would therefore not be sufficient to prevent a significant loss of competition due to
the Transaction

Barriers to entry and expansion

Across all risk classes and jurisdictions, a very significant share of responding non-
LMCs, amounting to almost half of all respondents, see entry into the insurance
brokerage market in general as difficult or very difficult, while most of other
customers have a neutral view.%®® This view is confirmed by competitors that regard
entry into the brokerage market generally as difficult or very difficult, and the same
accounts for expanding the presence in the brokerage market.*¢ Many competitors
point at the need to hire qualified and experienced employees, which number would
be limited and therefore hiring would be expensive. Other factors such as building
relationships, notably with insurers, to build a credible track record, building of an
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Replies to question 41.1 of questionnaire Q1 to Customers.

Response to question 13.1 of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9603).

Response to question 28.1 of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9383).

Response to question 29.1. of questionnaire Q8 to Customers & Competitors in the Netherlands
(Document ID: 9383).

Response to question 29.1. of questionnaire Q8 to Customers & Competitors in the Netherlands
(Document ID: 9353).

Response to question 32 of questionnaire Q1 to Customers.

Replies to questions 45 and 46 of questionnaire Q5 to Competitors.
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international network as well as complying with all regulation are provided as well
by a number of responding competitors.®’

The Commission acknowledges that entering a national market for property &
casualty risk insurance brokerage for non-LMCs is likely to be easier compared to
entry or expansion into the LMC market, given that a smaller operation would need
to be build, and that the network capabilities are less required for smaller customers.
Nevertheless, as discussed in Section 6.3.5.2 B2, mid-sized customers still consider
expertise and cross-border capabilities as important when choosing a broker. A
broker entering or expanding into a national market would still need to invest
significantly in personnel, sufficient cross-border capabilities, as well as the time
required to be regarded as a credible competitor. The Commission acknowledges that
entering the Dutch property & casualty market with an own presence would likely
not be insurmountable for Tier two brokers such as Howden, Gallagher or Lockton.
However, even for these competitors, significant investment and time would still be
required, as explained above, to compete with the Parties and Marsh.

The Commission notes that the view of non-LMCs as regards to entry being rather
difficult does not differ materially between the affected national markets in Norway,
Poland, Spain, and — slightly less pronounced — Denmark.®%®

For the Netherlands, a majority of Dutch non-LMCs that provided an opinion in the
market investigation view entering the insurance brokerage market, regardless of risk
type, as difficult or even very difficult. Most other customers provided a neutral
answer, and few customers regarded entry as easy or very easy. Further, few
customers were able to name recent entrants in the Dutch market, and those who did
partly did not consider them as suitable alternatives. One customer provided, when
asked about recent market entrants: “Some local brokers (e.g. Rabobank & Meijers)
but considered too small for our portfolio/risk. "% A second non-LMC replied: “Not

on the level of expertise and impact compared to Aon, WTW and Marsh”.%°

These findings where further confirmed in the phase 2 market investigation, where a
clear majority of responding non-LMCs again indicated that they were not aware of
any new entrants within the last three years.®”! Those customers who were aware of
entrants mostly did not identify them as credible alternatives.®”> One non-LMC
further explained: “The new entrants are still relatively small parties and do not
have the required quality, scale and staff or do not have presence in the countries we
require services to be provided in.”%°* This is in line with the view of the
Commission that especially mid-sized customers would still require a certain degree
of expertise and cross-border capabilities of their broker, as detailed in Section
6.3.5.2 B3.

Feedback from customers is in line with the view of some competitors, who pointed
at barriers to enter the Dutch property & casualty market. One competitor stated that
market entry was “[flrom a new broker perspective: difficult, you have to build
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Replies to question 45.1 and 46.1 of questionnaire Q5 to Competitors.

Responses to question 32 of questionnaire Q1 to Customers.

Response to question 57 of questionnaire Q1 to Customers (Document ID: 9820).

Response to question 57 of questionnaire Q1 to Customers (Document ID: 2240).

Replies to question 11 of questionnaire Q8 to Customers and Competitors in the Netherlands.

Replies to question 11.1 of questionnaire Q8 to Customers and Competitors in the Netherlands.
Response to question 11.1.1 of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9064).
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relationships with all major insurers and this is not so easy when you start new. %%

A second competitor pointed to a further multitude of barriers that can prevent
potential customers from entering the Dutch property & casualty market. According
to this competitor, a broker would need “a team of experienced senior brokers to
compete with other brokers. It is very difficult to enter the P&C market in the
Netherlands. Senior brokers are well paid and therefore not easy to persuade to join
a new company. A company also needs senior brokers to educate junior brokers. %%
The competitor also pointed at barriers such as necessary licences that would need to
be obtained, the need to build data analytics capabilities and, if needed, cross-border
capabilities to service clients that require services to be provided abroad.

In view of the above, barriers to entry or expand in this market are non-negligable so
that other brokers would not be in a position to grow quickly and effectively to
compete against the Merged Entity in a timely manner, and thereby make up for the
loss of competition between the Parties or counteract the reduction in competitive
pressure caused by the Transaction on the current competitors in the Netherlands. *°

Results of the market investigation on likely impact of the Transaction

Customers other than LMCs have overall a rather neutral view of the Transaction
with regards to the property & casualty risk class. However, feedback for the national
market in the Netherlands clearly stands out from other national markets, where
Dutch non-LMCs consistently pointed to negative effects of the Transaction. The
Commission notes that single customers or competitors pointed, at different national
markets where the Parties would gain a strong market position post-Transaction.
However, only with respect to the the Dutch market did the Commission receive
consistent feedback from market participants, which when seen in the light of all
other elements as stated above, suggests that the Transaction would have a
significant impact in choice that would translate into higher prices for brokerage
services in that market.

For the Netherlands, a majority of Dutch-based non-LMCs responding to the phase
1 market investigation stated that the Transaction would have a negative impact on
choice. This, in turn, would go along with a negative impact on prices for property &
casualty risk services highlighted by a further majority of non-LMCs. These findings
are consistent with the fact that a majority of Dutch non-LMCs show concern that
they would be left with insufficient alternatives post-Transaction, as explained in
Section 6.3.5.2 B3. One customer explained: “A competition between two parties
does not really exist in my opinion. It will be the incumbent broker vs. one
competitor”.®7 A second customer provided: “At the moment there are only 3 major
international brokers active in The Netherlands, after the merge this would be only
27.9% The Commission stresses in this context that respondents are mid-market
clients that, as explained in Section 6.3.5.2 B2, are the customer group for whom the
Parties and Marsh compete closely.
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Response to question 24.1. of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9383).

Reply to question 24.1 of questionnaire Q8 to Customers and Competitors in the Netherlands
(Document ID: 9481).

This situation differs as compared to Norway, Poland, Spain, and Denmark where sufficient
competitors already exist in these markets to compensate for the loss of competition between the Parties
post-Transaction.

Reply to question 58.1 of questionnaire Q1 to Customers (Document ID: 8174).

Reply to question 58.1. of questionnaire Q1 to Customers (Document ID: 4682).
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As a result of these findings, the Commission conducted an in-depth investigation
into the property & casualty brokerage market in the Netherlands, which included a
further market outreach to an extended set of Dutch non-LMCs. Also in this phase 2
market investigation, half of the responding customers provided that the transaction
would have an overall negative impact on the market, while the other half considered
a neutral market impact.®”® Concerned customers pointed, again, at a limited choice.
One customer provided: “We consider ourselves to have limited options to turn to as
a midsize (300-400m Eur) group. Both Aon and WTW were used as alternative
options.””’" Furthermore, customers again raised concerns regarding potential price
increases post-Transaction. One customer stated: “Effectively the competition for
broker services that can service our account from the Netherlands will be reduced to
two parties. We consider this as insufficient for a competitive tender between
brokers. We think that this lack of competition has a high risk that pricing of the
services increases.”’’°' A further customer of significant size but limited cross-border
requirements confirmed this view by stating: “Given the limitation on alternatives
after the Transaction I can not imagine and I do not expect that broker costs will
decrease. Given the fact that brokers already feel that remunerations/fees are too
low I expect the same hardening of the market as with the insurers that during the
past years indicated that the premiums were too low. 7%

This view was further confirmed by responses from competitors. Even though the
Commission received only a limited number of responses to its phase 2 investigation
into the Dutch property & casualty market from competitors, it notes that those who
did reply foresee that the Transaction will have a predominantly negative impact on
the property & casualty risk insurance brokerage market in the Netherlands.””® One
competitor explained that “there is a risk that this [the Transaction] will have an
impact because Aon and WTW will form such a large party that they can determine
the price setting in the market through their dominance. And because of the volume,

they could also use price measurements to push competitors out of the market ”.”*

The Commission considers market feedback from customers and competitors
particularly credible as it was provided consistently and by a large share or
respondents in both market investigations. It further fits into the overall findings of
the Commission’s investigation into the markets for the provision of property &
casualty services to non-LMCs overall and into the Dutch national market in
particular, including the internal document of the Parties.

For Denmark, almost no non-LMC responding to the market investigation
considered that the Transaction would negatively impact prices in the provision of
property & casualty insurance risk brokerage services. Most customers foresee a
neutral, and some even a positive impact on prices. Similarly, only a small share of
customers consider that the Transaction would have a negative impact on choice of
services, while the clear majority see the impact of the Transaction as neutral or even
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Replies to question 18 of questionnaire Q8 to Customers and Competitors in the Netherlands.

Reply to question 15 of questionnaire Q8 to Customers and Competitors in the Netherlands (Document
ID: 9603).

Reply to question 15 of questionnaire Q8 to Customers and Competitors in the Netherlands (Document
ID: 9064).

Reply to question 15 to questionnaire Q8 to Customers and Competitors in the Netherlands (Document
ID: 8979).

Replies to question 34 of questionnaire Q8 to Customers and Competitors in the Netherlands.

Reply to question 32 of questionnaire Q8 to Customers and Competitors in the Netherlands (Document
ID. 9383).
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positive. One non-LMC provided that the “competitors field will be limited, but there

are [sic] still competition”."

For Norway, out of a small group of responding non-LMCs, a minority of customers
considered that the Transaction may negatively impact prices in the provision of
property & casualty insurance risk brokerage services, while most customers foresee
a neutral impact. Furthermore, only a small share of customers consider that the
Transaction would have a negative impact on choice of services, while the clear
majority see the impact of the Transaction as neutral or even positive. The
Commission notes that market feedback is inconclusive regarding the impact on
quality of service.

For Poland, almost no non-LMC responding to the market investigation considered
that the Transaction would negatively impact prices in the provision of property &
casualty insurance risk brokerage services, as customers foresee almost unanimously
a neutral impact. In line with this, only a very small share of customers indicate that
the Transaction would have a negative impact on choice, and the majority of
respondents consider the impact to be neutral or even positive. One customer stated
that the Transaction “will not have any impact” on the business of the company.’%

For Spain, the Commission received mixed market feedback from Spanish non-
LMCs. On the one hand, most of responding customers foresee a neutral or even
positive impact on choice. On the other hand, a slight majority of responding non-
LMC:s is of the view that the Transaction would lead to price increases, while other
customers foresee a neutral or even positive impact. The Commission considers this
feedback contradictory, especially in the light of the rather clear view of responding
customers that sufficient competitors would be available in the Spanish market, as
explained in Section 6.3.5.2 B3, as well as the moderate combined market shares of
the Merged Entity, as indicated in Section 6.3.5.2 B1.

Conclusion on commercial risk brokerage for property & casualty for non-
LMCs on national markets

Denmark, Norway, Poland, Spain: For the reasons set out above, the Commission
considers that it is unlikely that the Transaction would result in a significant
impediment to effective competition in the markets for commercial risk brokerage
for property & casualty to non-LMCs in Denmark, Norway, Poland and Spain. For
all of these national markets, while some market feedback indicates that the Parties
compete closely with each other and with Marsh, the large majority of customers and
competitors who responded to the market investigation submitted that the markets
would remain competitive and that sufficient number of national insurance brokers
would remain, who are suitable for their needs. The majority of respondents
indicated that the Transaction would have a neutral impact on the main parameters of
competition, i.e., price, quality, and innovation.

The Netherlands: For the reasons set out above, the Commission concludes that it is
likely, and there is even a strong probability, that the Transaction will result in a
significant impediment to effective competition in the internal market, despite
moderate market share estimates provided by the Notifying Party. The Commission
has substantiated doubts that those market shares reflect the actual competitive
strength of the Parties in this market. The Parties are close competitors and the
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Reply to question 58.. of questionnaire Q1 to Customers (Document ID: 3518).
Reply to question 60 of questionnaire Q1 Customers (Document ID: 5235).
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Transaction would result in the loss of the important competitive constraints that
WTW exercised on Aon pre-Transaction. Consequently, only one competitor would
remain post-Transaction that a significant share of non-LMC respondents to the
market investigation considered to be suitable for their needs. Furthermore,
countervailing factors are limited, barriers to entry are significant, and customers
show significant concern regarding the impact of the Transaction on choice and
prices.

The Commission notes that for the market in Spain, the Parties have proposed
Commitments including the entire country organisation (see Section 12.3), which
also includes a divestment of the property & casualty business. To the extent that any
competition concerns could potentially arise from the Transaction, they are fully
remedied by the divestment of a full overlap for this market. The Commitments
proposed by the Parties also remedy the concerns raised with respect to LMCs.
Therefore, to the extent any national customers that do not meet the criteria of an
LMC, but would have some global operations, the remedy proposed for property &
casualty LMCs would also benefits such customers.

FinPro for LMCs
The Notifying Party’s view

The Parties strongly dispute that there is a credible basis on which the Transaction
could raise a SIEC in commercial risk brokerage for Finpro for large multinational
customers and put forward the following arguments.’"’

Firstly, the Parties will continue to face strong competition after the Transaction
from both global and regional brokers in the FinPro segment, including a new and
aggressive new entrant McGill.”*

Secondly, the Parties are not particularly close competitors, as Marsh is the closest
competitor to each Aon and WTW as supported by win-loss data. According to the
Parties Aon lost more opportunities to Marsh than to WTW and WTW lost
significant customers to Marsh.”%

Thirdly, the Merged Entity will continue to face a significant competitive constraint
from Marsh and other brokers, including the Tier two global brokers such as

Gallagher, Howden, Lockton and the new entrant McGill, as well as regional
brokers.”!?

Fourthly, the Parties will continue to face a clear competitive constraint from direct
distribution and the use of captives in relation to large multinational customers.”!!

Fifthly, the Commission fails to take into account the strong examples of entry and
expansion in the FinPro segment. In particular McGill, a recent entrant, has already
won clients from each Aon and WTW and attracted FinPro talent from Aon and JLT
(now part of Marsh).”!?

Sixthly, the Commission underestimates the strong buyer power of customers in this
segment. This is particularly true for FinPro where, in Marsh / JLT, the Commission
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Reply to 6(1)(c) Decision, Annex 1, paragraph 45 et seq.
Reply to 6(1)(c) Decision, Annex 1, paragraph 49.
Reply to 6(1)(c) Decision, Annex 1, paragraphs 50-53.
Reply to 6(1)(c) Decision, Annex 1, paragraphs 55-65.
Reply to 6(1)(c) Decision, Annex 1, paragraphs 66-68.
Reply to 6(1)(c) Decision, Annex 1, paragraphs 69-70.
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acknowledged “most customers state being able to switch brokers at little cost if they
needed to.” The Commission further found that most customers are engaged in
FinPro brokerage contracts with an average duration of one year, allowing them to
re-tender within a short timeframe if the quality of service drops. These dynamics
have not changed since the Marsh / JLT review and will remain in place post-
Transaction.”!?

Lastly, the results of the market investigation are inconclusive as regards the negative
impact of the Transaction in this segment, whilst also recognising the Transaction
will lead to good outcomes for customers.’!

The Commission’s assessment
Market structure

For the reasons set out in Section 6.3.2.1, for the purposes of its competitive
assessment, the Commission will rely on the market shares calculated as part of its
market reconstruction.

Table 10: Commercial risk brokerage market shares for LMCs based on their global placements of GWP,
for FinPro risk (2019, GWP)

Company Share of supply
Aon [50-601%

WTW [5-10]%
Combined [50-60]%

3rd broker [30-40]%

4™ broker [0-5]%

Other remaining brokers | [0-5]%

Source: Commission’s market reconstruction.

(643)

The market shares presented clearly indicate that Aon is a strong market leader in the
provision of commercial risk brokerage services for FinPro to LMCs at the global
level. Aon already has a market share of at least 50%, which according to the
Commission’s guidelines and the Union Courts’ case law creates a presumption of
the existence of a dominant market position.”'> The Transaction would clearly fortify
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Reply to 6(1)(c) Decision, Annex 1, paragraphs 71-72.

Reply to 6(1)(c) Decision, Annex 1, paragraphs 73-75.

Horizontal Merger Guidelines, paragraph 17. In the interests of clarity, the Commission notes that,
notwithstanding the presumption in the Commission’s Horizontal Merger Guidelines and the Union
Courts’ case law, in the specific circumstances of the present case — in particular, the results of the
maket investigation, during which respondents consistently identified the Parties and Marsh as the
principal competitors on the market, who competed particularly closely with one another and who did
not identify Aon as holding a dominant position in the market as compared to WTW and Marsh — the
Commission does not find that Aon enjoyed a dominant position on the market for the provision of
commercial risk brokerage services for FinPro to LMC:s at the global level pre-Transaction. Rather, and
for the reasons set out in this Section 6.3.5.3, the Commission considers that the removal of the
competitive constraints exercised by WTW on Aon pre-Transaction resulting in a reduction from three
competitors to two competitors (i.e. the Merged Entity and Marsh) capable of adequately serving
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Aon’s leading position. Although the WTW increment does not exceed [10-20]%,
the market investigation and internal documents of the Parties show that WTW is a
very strong and close competitor to Aon in this market (as set out below in detail in
Section 6.3.5.3 B.2). By merging the first and third leading suppliers on that market,
the Transaction would reinforce Aon’s leading position whereby the Merged Entity
will have combined market shares of [50-60%],”'® with only one other sizeable
competitor remaining in the market with lower market shares of [30-40%] compared
to the Merged Entity. The next largest competitor has a market share not exceeding
5%, with all remaining competitors together accounting for less than 5% of the
market indicating that they are each very small indeed.

The responses to the market investigation support the level of market shares based on
the market reconstruction exercise. In particular, the phase 2 market investigation
confirmed that the market is largely dominated by the three players (the Parties and
Marsh) with other brokers considered as close or suitable competitors to the Parties
only by a minority of responding LMCs. Customers that responded rated Marsh, Aon
and WTW as particularly strong competitors, with other brokers rated at a significant
gap (further discussed in Section 6.3.5.2 B.2).”!7 Internal documents of the Parties
also support such market structure overall for the commercial risk brokerage for
FinPro, [...].”'8

In line with the Horizontal Merger Guidelines and established Union Courts’ case
law,”" the Commission finds that the market shares of the Merged Entity, combined
with the factors set out in the following Sections below, indicate that the Transaction
will likely result in the creation of a dominant position for the Merged Entity on the
matket for commercial risk brokerage for FinPro to LMCs at the global level, and
thus signicantly impede effective competition.

Closeness of competition

The results of the market investigation, the tender data analysis and review of the
Parties’ internal documents show that in the global market for commercial risk
brokerage for FinPro to LMCs, Aon and WTW are particularly close competitors
compared to all other brokers with the exception of Marsh, which is comparable to
and competes closely with, each of Aon and WTW. All other smaller brokers
compete at the margins with the Parties and Marsh.
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LMCs’ requirements, taken together with the other factors examined at Sections 6.3.5.3 B.3-B.7, will
result in the creation of a dominant position for the Merged Entity.

Horizontal Merger Guidelines, paragraph 17.

Replies to question 25 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

For example: WTW internal document, Western Europe FI Planning, 29-30 November 2017, Document
ID 010686-034236.

Paragraph 17 of the Horizontal Merger Guidelines: “According to well-established case law, very large
market shares - 50 % or more - may in themselves be evidence of the existence of a dominant market
position [...] A merger involving a firm whose market share will remain below 50 % after the merger
may also raise competition concerns in view of other factors such as the strength and number of
competitors, the presence of capacity constraints or the extent to which the products of the merging
parties are close substitutes. The Commission has thus in several cases considered mergers resulting in
firms holding market shares between 40 % and 50 %, and in some cases below 40 %, to lead to the
creation or the strengthening of a dominant position.” See also Case T-221/95, Endemol v
Commission, [1999] ECR II-1299, paragraph 134, and Case T-102/96, Gencor v Commission, [1999]
ECR 1I-753, paragraph 205; M.1221 - Rewe/Meinl, paragraphs 98-114 and M.2337 - Nestlé¢/Ralston
Purina, paragraphs 44-50.
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Responses to the phase and 1 and phase 2 market investigation indicate that
customers and competitors consider that the Parties and Marsh compete closely with
each other in the global market of commercial risk brokerage for FinPro to LMCs.
Responding customers consider that Marsh is the closest competitor to Aon,
followed closely by WTW. All other competitors, such as Gallagher, Howden,
Lockton, McGill or Siaci, are very rarely identified as the closest or even close
competitors to Aon.”?

With respect to WTW, Aon appears to be a slightly stronger constraint on WTW than
vice versa. Responding LMCs consider Marsh to be the closest competitor to WTW
in the global market of commercial risk brokerage for FinPro to LMCs, but followed
very closely by Aon. Other competitors are named only rarely as WTW’s closest
competitor. Customers identified Gallagher, Lockton, Howden and McGill at a
significant gap behind the Parties and Marsh.”!

In terms of the overall rating of competitive strength, responding customers rated
Marsh as a market leader, followed very closely by Aon and WTW as a strong third.
All other brokers were rated significantly behind, with the next closest competitor,
Gallagher, followed by Lockton and Howden.”*? Responding LMCs explained that
there are no significant differences between Marsh, Aon and WTW; but indicated
considerable difference to the remaining brokers. For example one customer
explained: “/t/he big three Aon, WTW and Marsh all have a particular expertise and
approach to global client service.”’” Responding LMCs also consider that other
than the three largest brokers — Marsh, Aon and WTW — none of the other brokers
has a strong track record with LMCs.”?* This is supported by comments of customers
indicating that smaller global brokers appear to focus more on medium- or small-
sized customers for FinPro risk and therefore are not prominent in the market of
commercial risk brokerage for FinPro to LMCs.”® Differentiating the largest brokers
from smaller Tier two brokers, one customer explained specifically with respect to
FinPro risk: “/sJome of these have global capability and focus on large commercial
accounts, while others are more focused on middle market or are start-ups.””
Other smaller brokers are referred to by customers as either ‘boutique’ or ‘start-ups’
and are not generally compared to service offering of the Parties and Marsh. Whilst
these brokers are considered suitable for some customers, a majority of responding
customers note shortcomings on the part of those brokers as compared with the
Parties or Marsh.

Competitors that responded to the market ivestigation also consider Aon and WTW
to be close competitors in the global market for commercial risk brokerage for
FinPro, in particular with respect to LMCs. One competitor stated: “Aon-WTW
combines two of the largest FinPro broking teams [...].”"*" Another competitor
explained that the market is dominated by the three largest players that compete
closely: “[t]here are really only three brokers, Aon, Marsh and WTW who have the
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Replies to question 154 of questionnaire Q1 to Customers.

Replies to question 154 of questionnaire Q1 to Customers.

Replies to question 25 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 25.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9513).

Replies to question 26 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 25.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 25.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9579).

Replies to questions 59-61 of questionnaire Q16 to Competitors (Document ID 8961).
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owned global networks capable of servicing large multinational clients Financial
Lines requirements. Once that number reduces from 3 to 2 there will obviously be a
reduction in competition in the marketplace and clients will by definition have less
choice and potentially less access to new solutions. For customers who only have
exposures in a limited amount of jurisdictions there are plenty of brokers who are
able to provide adequate service so it would be the very large companies with very
wide international or global exposers who would be most affected.”’*®

The Commission carried out an analysis of tender data for large customers requiring
commercial risk brokerage for FinPro, that is by considering customers generating
more than EUR 1 billion turnover per year,”?® with a participation analysis and a loss
analysis. 307!

In terms of methodology, the Commission implemented four adjustments compared
to the Notifying Party’s submissions (see Annex B for further details), by: (i)
considering tenders in terms of value, instead of count, due to the significant
heterogeneity in tender values, (ii) excluding non-competitive tenders (i.e. tenders
without any competitive interactions between suppliers), (iii) considering the period
2017-2019 instead of 2019 only, in order to increase the sample size and therefore
mitigates the uncertainty related to samples with a small number of tenders (the
analysis for 2019 is reported only as a sensitivity analysis), and (iv) excluding
tenders with unknown participants or unknown winners.

As regards the exclusion of tenders with unknown participants or unknown winners,
this is based on the assumption that the distribution of winners/participants in the set
of tenders with unknown winners or unknown participants is similar to the
distribution of winners/participants in the set of tenders with known winners or
known participants. The Commission considers that, for FinPro, excluding tenders
with unknown winners/participants is reliable, since, in particular (see Annex B for
further details):

(@) When entering the names of winners, Aon’s account executives have the
choice among more than 1,000 brokers in the pick list. Given how
comprehensive the pick list is, the Commission considers that: (i) it is unlikely
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Replies to questions 59-61 of questionnaire Q16 to Competitors (Document ID 9117).

Large customers have been identified by the Notifying Party in Aon tender data. Based on the market
investigation (replies to question 1.2 and question 21 of questionnaire QI to Customers), the
Commission also considers that companies with a turnover exceeding EUR 1 billion is a reliable proxy
for LMC:s (i.e., companies with a turnover exceeding EUR 1 billion and having insurance needs in more
than five countries) since: (i) most companies responding to the market investigation with a turnover
exceeding EUR 1 billion indicated to have insurance needs in more than 5 countries, and (ii) the
majority of companies with a turnover below EUR 1 billion provided that their insurance needs covered
only 5 countries or less.

A participation analysis considers which brokers participate in tenders against Aon, and therefore
allows to assess the degree of competitive interactions between the merging Parties relative to third-
parties.

A loss analysis considers to which brokers Aon loses tenders. The Commission considers the
participation and loss analyses jointly to assess the competitive interactions between the Parties and
their competitors. This is because participation in tenders is particularly credible if it also results in
wins; the participation analysis therefore needs to be seen in conjunction with the analysis of win rates
(i.e. the loss analysis).
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that Tier two brokers would be missed’??

would be well represented.

and (i) that the main local brokers

(b) Moreover, in FinPro, the missing brokers identified by the Notifying Party are
essentially local brokers, which do not appear as alternatives to the Big-Three
brokers for LMCs in the market investigation. It is therefore unlikely that the
Commission’s analysis misses an important competitive constraint to Aon
when “unknowns” tenders are excluded.

(c) In addition, the Commission undertook a manual review of tenders with
unknown winners, and compared the corresponding clients with WTW
customer data provided in the Reply to RFI33. Among the tenders for FinPro
with unknown winners reviewed by the Commission, for the period 2017-2019,
WTW’s customers represent a proportion ([a significant percentage], in term of
value) which is similar than in the sample of tenders with known winners ([a
significant percentage] as well, by value, see recital (654)(b)).”**>7** This
indicates that the Commission’s assumption is valid (i.e., that the distribution
of winners in the unknown category is similar to the distribution of winners in
the known category).

(d) The Commission considers that the argument on missing brokers in the pick-
list of Aon tender data is mainly applicable to the loss analysis.”* In contrast,
as regards the participation analysis, it is possible for Aon’s account executives
to enter as free text the name of other participants.”*® The Commission
therefore considers that, while Aon’s account executive did not enter the full
list of participants in a tender (that is, not all participants are listed for a given
tender), there is no reason to believe that the participation rates of WTW
relative to their competitors would be biased when tenders with missing
information on participants are excluded.

The analysis of Aon’s tender data for commercial risk brokerage for FinPro shows
that [...] are two particularly close competitors to Aon, while other brokers are more
distant competitors with limited competitive interactions with Aon, do not appear as
credible alternatives to Aon; and thus exert a limited competitive constraint on Aon
(see Annex B for a detailed description of the Commission’s analysis of tender
data).”?” This is based on the following:
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The only exception is McGill, who has entered in 2019 (Reply to the 6(1)(c) Decision, Annex A,
paragraph 3.16.B. The Notifying Party did not mention any other recent entrant as Tier two broker.
Given the high number of tenders for large customers in FinPro ([...] tenders for the period 2017-2019),
the Commission carried out the manual matching exercise for tenders representing [a high percentage]
of total value in 2017-2019 (corresponding to [...] tenders).

For the period 2019 only, the Commission considers that the tender analysis is subject to some
uncertainty due to the small number of tenders considered in FinPro (for example, there are [...] tenders
where the winner is known in 2019).

Reply to the 6(1)(c) Decision, Annex A, paragraph 3.16.B. This is because the internal system of Aon
prevents the account executives from manually entering as free text in the winner field the names of
winners not present in the default pick list.

Reply to RFI37, paragraph 1.9: [...]

Similar to the analysis of Aon tender data submitted by the Notifying Party in the Reply to the 6(1)(c)
Decision, the Commission considers tenders for large customers. The Commission notes that the
Notifying Party, in its submissions on tender data, was not able to identify the geographical coverage
for insurance needs for their large customers due to data limitations. Therefore, it is also not possible for
the Commission to capture such geographical scope of insurance needs given the lack of data available.
Nevertheless, despite this data limitation, the Commission still considers that such data limitation does
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(a) The participation analysis, which shows that, for the period 2017-2019:
— Aon encounters WTW ([...] by value) the [...] Marsh ([...] by value).

— By contrast, there is a [...] in the participation rates against Aon for all
other brokers (participation rate by value in the range of [a very small
percentage], depending on the broker considered). [...].

(b)  The loss analysis, for the period 2017-2019, which shows that [...]:”*8

— After Marsh ([percentage] win rate against Aon by value), WTW [...]
against Aon ([percentage] by value).

— By contrast, there is [...] in the win rates against Aon for all other listed
brokers (in the range of [a very small percentage], by value).

(c) The sensitivity analysis for 2019 confirms the findings of the baseline analysis
based on the period 2017-2019 for both the participation analysis and the loss
analysis.”

Notwithstanding the exclusion of the direct channel from the relevant product

market, Aon tender data also shows that the direct channel [...] to Aon:74% 74!

(a) The participation analysis shows a [...] of the direct channel ([a very small
percentage] participation rate, by value, for 2017-2019) compared to the
participation rates [...].

(b) Similarly, the loss analysis shows that the direct channel [...] Aon (close to [a
very small percentage] of tender value for the period 2017-2019).

Lastly, as regards the competitive constraints faced by WTW, the tender data
provided by WTW does not enable a participation analysis and a loss analysis to be
conducted to assess the competitive constraints faced by WTW (see Annex B for
further details). As an alternative, the Commission has used Aon tender data to
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not prevent it from carrying out a reliable analysis of tender data for LMCs. In particular, most
companies responding to the market investigation with a turnover exceeding EUR 1 billion (which
corresponds to the definition of large customers) indicated that they have insurance needs in more than
5 countries. Conversely, the majority of companies with a turnover below EUR 1 billion submitted that
their insurance needs covered 5 countries or less. On that basis, the Commission considers that tender
data for large customers (i.e. companies with a turnover exceeding EUR 1 billion) is a reliable proxy for
tender data for LMCs (i.e., companies with a turnover exceeding EUR 1 billion and having insurance
needs in more than five countries).

Notwithstanding the Commission’s reservations on the ranking/switching analysis proposed by the
Notifying Party (see Annex B for further details), the results also confirm the findings from the loss
analysis carried out by the Commission, where WTW was the second competitive constraint to Aon,
after Marsh, but significantly ahead of other brokers and the direct channel.

Following the comment of the Notifying party to consider only 2019, since some brokers would be
absent from Aon internal system in 2017-2018 due to a different internal system, the Commission
carried out as well a sensitivity analysis for 2019 only. However for FinPro, the Commission notes that
the 2019 analysis is carried out based on a small number of observations ([...] tenders for the
participation analysis and [...] tenders for the loss analysis).

While the Commission defined a product market limited to the provision of brokerage services,
excluding direct distribution as per Section 6.1.3 above, considering the Notifying Parties’ arguments
that the direct channel exerts a competitive constraint on brokers, the Commission assesses the direct
channel as a potential ‘out of market’ competitive constraint.

These findings are also confirmed when only 2019 is considered.
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perform a targeted incumbent analysis to assess the competitive constraint faced by
WTW, for the period 2017-2019.74?

(a) Among the opportunities that Aon tried to win from other incumbents (i.e. Aon
was not the incumbent for those customers), WTW and Marsh were the
incumbents in [a high percentage] of the revenues corresponding to these
opportunities (WTW was the incumbent for [a significant percentage] of the
revenue, and Marsh was the incumbent for [a high percentage]).

(b)  Other incumbents, such as Gallagher, Hyperion and Lockton, represent [...] of
the new business that Aon tried to acquire (ranging between [a very small
percentage] and [a small percentage] for each incumbent).

(c) While the tender data provided by WTW do not allow for an assessment of the
competitive constraint that Aon exerts on WTW (see Annex B for further
details), this analysis of Aon tender data still indicates that WTW and Marsh
are the main incumbents targeted by Aon for new business, and therefore
indicates that Aon is a particularly close competitor to WTW compared to
almost all other brokers (with the exception of Marsh).

Based on the above, the Commission considers that the analysis of tender data for
large customers in EEA in FinPro shows that Aon and WTW are [...]. Only Marsh is

[L.].

Internal documents of the Parties also indicate that Aon and WTW see each other
and Marsh as close competitors for FinPro in particular. For example, WTW
Strategic Plan 2019-2023 identified [...]7** [...].”** Aon’s internal documents in the
same vein indicate that only [...] are comparable by customers for global FinPro
requirements. With respect to a request for proposal (RFP) from a potential
customer, Aon’s internal email indicates that [...] were distinguished from other
brokers, “[customer] is looking to better evaluate the broader industry’s capabilities
and then focus on Aon, Willis, and Marsh specifically.”’

The reasons for closeness of competition between Aon, WTW and Marsh in the
provision of commercial risk brokerage for FinPro to LMCs can be explained by a
number of factors, namely: (i) the network of owned offices and global reach of the
large three brokers is deemed superior; and (ii) ability to deal with complex and large
FinPro risks (including superior analytical and benchmarking capabilities).

LMC:s responding to the market investigation indicated that the largest three brokers
are differentiated from the other brokers due to their owned network capabilities (for
further discussion on broker networks see Section 6.3.4.1).7*¢ One customer
explained: “/t/he three brokers with integrated networks, namely AON, Marsh and
WTW, are usually the ones used by large multinationals, even if some of them may
prefer to use more specialized and smaller brokers for specific insurance lines, such
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For 2019 only, the Commission considers that the analysis is subject to a significant uncertainty given
the smaller number of tenders considered ([...] tenders with known incumbent compared to [...] tenders
for the period 2017-2019).

WTW internal document, GB Finex Strategic Plan 2019 — 2023, dated January 2018 (Document ID
010687-024018).

Note that [...].

Aon’s internal email, dated 13 August 2018 (Document ID 10261-39321).

Replies to question 23 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

156



(661)

(662)

as nuclear, construction, etc.”’*’ The majority of LMCs indicated that because of the
geographic footprint and the size of their company, their choice of suitable brokers
for FinPro risks is more limited than that of other companies.”*® Responding
customers explained that choice for smaller customers may be greater, but is limited
for LMCs, for example one stated: “/s/maller local companies may be able to choose
from a larger number of suitable brokers. The size of our company and insurance
program is too big for a more local and smaller broker.”’*

Further, FinPro risk is deemed complex and this is also a limiting factor when
choosing a broker for the majority of respondents.””® As one customer explained:
“FinPro are very complex and evolving risks, so geographical scope, market
understanding and high expertise is necessary to ensure proper support to large
companies.””' LMCs also note that Aon, Marsh and WTW are able to provide
services based on their data and benchmarking capabilities that smaller brokers are
not able to (see Section 6.3.4.2 on data analytics capabilities). One customer stated:
“[t]here is only a small number of large brokers that have such large impact in the
market that they are able to get the best conditions for their clients. Furthermore
their large client based provides them with excellent data to benchmark and to spot
trends. This benchmarking data allows the large multinational customers to compare
(on an anonymized basis) to their peers in the industry.”’>* Close to a majority of
LMC:s also indicated that the size of their commercial risk brokerage for FinPro that
they require brokerage services for limits choice of a broker, primarily because only
the largest brokers are able to find the required insurance capacity.”>® One customer
explained: “/w]e need large insurance capacity for some risks, e.g. high insured
limits. For some risks, we have many different international insurers participating.
Only a few brokers are able to find such capacity in the market.”’*

The Commission also assessed if the Parties are constrained by any out-of-market
constraints, for example direct placement with insurers or the use of risk retention
strategies, such as captives. With regard to the out-of-market constraints, the market
investigation feedback in phase 2, supports the findings of the phase 1 investigation.
The majority of LMCs that responded indicate that it would not be possible for them
to place FinPro risk directly with insurance companies.”>> Customers cite a number
of reasons, but primarily note that FinPro risk is too complex for direct insurance.”®
Nearly all responding customers, with a very small exception, indicate that they do
not have in-house capabilities for FinPro risk and therefore would not be able to
exert any constraint on the Parties.”>’” Moreover, when responding to a SSNIP-type
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Replies to question 26.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9089).

Replies to questions 4 and 4.2 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 4.2 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9037).

Replies to question 6 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 4.3 of questionnaire Q9 to commercial risk brokerag Customers for FinPro
(Document ID 9588).

Replies to question 26.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9138).

Replies to question 5 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 5.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9135).

Replies to question 16.2 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 16.2.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Reply to question 16.3 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
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question, i.e. when faced with 5-10% increase in broker’s remuneration or reduction
of quality of service, only a very small minority indicated that they would instead
seek to place FinPro risk directly with insurers, or use an in-house broker or risk
retention solutions, such as captives.””® Close to a majority of responding customers
indicated that they would switch to Marsh in the event of an increase in the Merged
Entity’s price, with other brokers such as Lockton, Gallagher, Howden or McGill
chosen only by a few responding customers each.

On the basis of the above, the Commission concludes that Aon and WTW are
particularly close competitors compared to almost all other brokers in the market for
commercial risk brokerage for FinPro for LMCs at the global level. Only Marsh is
comparable to and equally close to Aon and WTW.

As such, the Commission considers that, pre-Transaction, Aon and WTW are close
competitors and that WTW exercises a significant competitive constraint on Aon.
That competitive constraint would be lost as a result of the Transaction. The loss of
direct and important competition between the Parties, together with the other
elements assessed in this Section 6.3.5.3 will likely result in significant reduction in
Aon’s market power in the market for commercial risk brokerage for FinPro to
LMCs at the global level and a significant reduction of competitive pressure in this
market.

Switching

The phase 2 market investigation supports the initial findings of the phase 1
investigation and indicates that whilst switching is possible, there are significant
limitations and costs for customers to switch their broker.

Responding LMCs indicated that there are factors limiting switching of a broker with
respect to their commercial risk brokerage for FinPro needs.”® Only less than a third
of responding customers indicated that there are no barriers to switching broker. The
vast majority identified limiting factors, such as: (i) long-term claims handling and
disputes over claims; (ii) global reach and complexity of the risk means that
switching is difficult and costly; (iii) broker’s knowledge of customer’s company and
insurance needs is vital and difficult to transfer without significant investment of
time/resources on the part of a customer; and (iv) a minority indicated that
propriectary data owned by the broker cannot be replicated or easily transferred
without a cost.”®® One customer noting costs of switching specific to FinPro risk
explained: “[t/he complexity of the risks insured makes the transfer to another
broker costly. The investment required for such a transfer requires a truly significant
advantage for the winning broker, which is difficult to obtain.”"®!

With regard to the Parties’ argument that individual brokers often change brokerage
firms and customers follow (whereby broker movement is common in the industry
and customers generally follow those relationships) this is not supported by customer
feedback to the market investigation for the commercial risk brokerage for FinPro to
LMCs. Whilst over a third of responding customers indicated that they are aware of
an individual broker movement, not a single customer has followed that broker to
another brokerage firm. The majority of respondents have indicated that the
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Replies to question 17 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 30 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 9 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 30.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 8709).
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relationship with a broker is at a corporate level, not based on individual broker or
team, and a new tender process would be required. In this respect, it is important to
note that a majority of responding customers tender no more than every three years
or even less frequently.’?

The majority of LMCs indicated that they source their broker through a form of
tender process.”®® Nearly all responding customers invite at least three brokers to
tender, and vast majority invite either four or five.”®* The majority of responding
customers indicate that only three brokers currently meet their company’s criteria for
selecting a broker.”®> Moreover, the majority of responding customers indicate that
they expect competition to decrease in future tenders if the Transaction were to go
ahead. A number of customers refer to a three-to-two reduction, one customer
summarised the expected outcomes of such reduction: “/i/f there are only two large
suppliers, the remaining suppliers are much better able to assess the strengths and
weaknesses of the single competitor. This may result in bids that are not competitive
at all (the broker may already give up in advance knowing about the competition) or
bids that are less competitive in relation to elements where the broker has a cost
advantage. In line with conventional economic literature, we expect higher prices in
what for us effectively is a duopoly.”’®

In the market investigation, customers were asked about suitable alternative
providers in the event of a 5-10% price increase in broker remuneration, or a
reduction of quality of service of the Merged Entity. The only competing broker
responding customers generally identified as a suitable alternative to the Parties is
Marsh, which was named by a large majority of customers. Other brokers, Gallagher,
Lockton, Howden and McGill were identified as suitable options by a far fewer
number of responding LMCs.”®” One customer that indicated Marsh as the only
alternative explained: “/o]ther brokers currently do not have the scale.”’*® Based on
the above, the Commission considers that whilst switching a broker is in any event
relatively costly and entails difficulties for customers, the fact that the Transaction
will eliminate WTW as a choice available to LMCs will limit the number of possible
alternatives available for LMCs with respect to their global commercial risk
brokerage for FinPro needs to only two alternative suppliers. Such reduction of
available options from three to two would likely result in a significant loss of
competition from WTW on the other two Big Three brokers that existed pre-
Transaction and will likely soften the competitive pressure in future tenders on Aon
and Marsh. In line with the Horizontal Merger Guidelines, customers that have
difficulties switching to other suppliers because there are few alternative suppliers,
are particularly vulnerable to price increases (or more generally to worsening terms
and conditions offered in tenders in this market).”®® As such, by eliminating the
competitive pressure that WTW exercises on Aon and significantly decreasing the
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Replies to questions 31 and 10.2 of questionnaire Q9 to commercial risk brokerage Customers for
FinPro.

Replies to question 10 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 10.3 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 10.4 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.
Replies to question 34.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9037).

Replies to question 27 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 27.1 of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 8470).

Horizontal Merger Guidelines, paragraph 31.
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competitive pressure on the remaining credible competitor (i.e. Marsh), the
Transaction is likely to result in a significant reduction in competitive pressure in the
matket for commercial risk brokerage for FinPro to LMCs at the global level.””

Likely reaction from competitors

In its assessment of likely reactions from competitors towards the Merged Entity, the
Commission distinguishes between Marsh on the one hand and Tier two brokers and
other smaller brokers individually and in the aggregate. This assessment covers the
likely ability and incentive of the competing brokers to constrain the Merged Entity
post-Transaction.

As regards Marsh, the Commission acknowledges that Marsh, one of the Big Three
brokers, will likely remain a credible broker for LMCs in the market of commercial
risk brokerage for FinPro to LMCs. However, the Commission considers it likely
that Marsh will benefit from any prices increases by the Merged Entity and therefore
have a reduced incentive to compete compared to the (counterfactual) situation
absent the Transaction (as further discussed in Section 6.3.5.1 B.4).

This is further supported by the findings set out in Section 6.3.5.1 B.2 above, which
sets out the Commission’s findings that the Parties and Marsh are particularly close
competitors, with other brokers not considered as suitable by many LMCs for their
commercial risk brokerage for FinPro needs. Thus, in the event of a price increase by
the Merged Entity, Marsh would be the most likely alternative for most LMCs and
directly benefit from the significant loss of competition between the merging Parties.
Against this background, the Commission considers that Marsh is likely to have less
incentive to compete post-Transaction compared to the situation absent the
Transaction.

The Commission’s assessment of Marsh’s incentive to compete is also supported by
some respondents to the market investigation specific to commercial risk brokerage
for FinPro. Several responding LMCs’’! and competitors’’? were sceptical that
Marsh will be able to or will have the same incentives to compete with the Merged
Entity. One customer explained the reasons for the reduced competition it foresees
specific to FinPro: “[i]f the situation remained the same, i.e. without the emergence
of new global brokers that would not be absorbed, we deem that it might lead to a
reduced competition, for the 2 reasons below: 1. [...] eventually AON & Marsh
would often end up sharing the business for each of their large clients. As there
would be fewer options to move to another broker if the service is not satisfactory,
Marsh or AON might keep some business that they would have lost in the past if a
third option was available. 2. Both brokers will likely look for symergies and
economies of scale following their acquisitions. Therefore, the quality of service
might end up being the same, despite the addition of new resources with the

merger.”’’

Similarly, one competitor explained: “[tlhe Aon-WTW combination will become the
clear market leader for Large Multinational Clients in a large range of geographies
and industries. Marsh are nearing completion of the JLT Specialty integration and
will seek to capitalise on service and talent disruption at Aon-WTW strengthening
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Horizontal Merger Guidelines, paragraph 24.

Replies to question 29 of questionnaire Q9 to commercial risk brokerage Customers for FinPro.

Replies to question 23 of questionnaire Q16 to Competitors.

Replies to question 29. of questionnaire Q9 to commercial risk brokerage Customers for FinPro
(Document ID 9741).
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competition in the short-term. WTW played a role in the industry as a smaller but
highly credible substitute for Aon and Marsh. No other broker is equipped to play
this role at this point. The removal of WTW will reduce the competitive discipline on
Aon and Marsh. Clients who want the comfort of a large broker (nobody ever got
fired for hiring IBM) like to split their placement will be particularly impacted by the
loss of choice.”’”* With another stating: “Marsh will be the primary beneficiary of
clients who used two brokers when these were Aon/Willis.”’’> This last statement is
in line with the Horizontal Merger Guidelines, which state that in particular,
customers that have used dual sourcing from the two merging firms as a means of
obtaining competitive prices would be negatively affected by the reduction of the
available suppliers.””®

Moreover, this is supported by reported statements made by Marsh’s CEO Daniel
Glaser with respect to the Transaction. In a call with investors, Glaser said: “And on
a personal comment, as somebody who'’s had almost 40 years in this business, I don't
think the Aon Willis combination is good for clients or good for the market. But I do
think it's good for Marsh & McLennan. I mean, come on, the big three becomes the
big two, how could that not be a benefit to us?”’’"" In this respect the Notifying Party
criticised in its response to the Article 6(1)(c) Decision the fact that the Commission
relies on a single informal statement, which in the Notifying Party’s opinion is
clearly an inadequate basis for such a wide-ranging provisional conclusion.”’®
Nevertheless, the Commission considers that this statement by Marsh’s CEO is in
line with economic models of oligopolistic competition with differentiated products,
with the Horizontal Merger Guidelines, and is echoed by some customers.

For the sake of completeness, the Commission notes that the majority of responding
customers and competitors stated that Marsh will either step up competition or will
compete just the same with the Merged Entity.””>’% However, the Commission
considers that those opinions should not be attributed considerable weight because
the drafting of the respective question in the market investigation was ambiguous and
implied efficiency gains for the merging Parties. The question read: “In your view,
how will the acquisition of WIW by Aon impact on Marsh’s competitive behaviour
regarding large multinational customers?”. For example, one option to answer this
question was formulated as follows: “faced with a stronger competitor, Marsh will
likely step up its efforts and compete even stronger for large international
customers.” This question therefore pre-supposed that the Merged Entity would be a
stronger competitor than it is today. In line with economic theory, such efficiencies
on the side of the Merged Entity could increase its competitors’ incentives to
compete. However, no such efficiencies have been demonstrated in the present case.
For this reason and in light of the overall context of the case, the Commission
considers that it is likely that Marsh’s incentives to compete would be reduced post-
Transaction.
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In any event, in line with paragraph 31 of the Horizontal Merger Guidelines, the
Commission considers that Marsh alone as a credible alternative to the Merged
Entity would not be enough to counter the negative effects from the significant loss
of competition as a result of the Transaction. In this respect the majority of customers
indicated that they source their broker through a form of tender process (as explained
in Section 6.3.5.2 B.3 above) and nearly all customers invite at least three brokers in
tenders, and the vast majority invite either four or five.”®! The majority of responding
customers also indicate that only three brokers currently meet their criteria.”®? In
addition, the majority of responding customers indicate that they expect competition
to decrease in future tenders if the Transaction were to go ahead.”®® In fact, the clear
majority of LMCs responding to the market investigation provide that the
Transaction will lead to a decreasing level of competition in future tenders’®* and
therefore will result in the elimination of the important competitive constraint that
Aon and WTW exerted on each other, together with a significant decrease of
competitive pressure on the remaining competitor (i.e. Marsh).

As for other brokers, as explained in Section 6.3.5.3 B.2 above, the majority of
customers do not consider smaller brokers such as Gallagher, Howden, Lockton and
regional brokers, individually suitable for their needs, as compared to Marsh and the
Parties and therefore it is unlikely that they will credibly compete with the Merged
Entity post-Transaction. Moreover, the vast majority of responding customers said
that in the aggregate other brokers (excluding Marsh) will not be a significant
competitive constraint on the Merged Entity.”®> A number of customers refer to three
to two reduction, one customer summarised the expected outcomes of such
reduction: “/i]f there are only two large suppliers, the remaining suppliers are much
better able to assess the strengths and weaknesses of the single competitor. This may
result in bids that are not competitive at all (the broker may already give up in
advance knowing about the competition) or bids that are less competitive in relation
to elements where the broker has a cost advantage. In line with conventional
economic literature, we expect higher prices in what for us effectively is a
duopoly.” 8¢

The Commission considers, on the basis of the market feedback that a combination
of Aon/WTW would create a dominant position on the part of the Merged Entity, and
the impediment on competition would likely not be countered by the remaining
competitors who either lack the ability or incentive to constrain the Merged Entity.

Countervailing factors

The Commission considers that the buyer power of customers in the global market of
commercial risk brokerage for FinPro to LMCs is limited vis-a-vis the Parties and
would be even further diminished post-Transaction. It therefore concludes, for the
reasons set out in this Section 6.3.5.3, that the customers would not be able to
discipline the Merged Entity to counter any potential price increases and would not
be able to reduce the potential impact on a reduction in the quality of service. Whilst
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some responding customers have indicated that they have a degree of buyer power,”®’
for this risk type, it is also reported that price is not the most important criterion
when choosing a broker (responding customers indicated that expertise and ability to
deal with a complex risk is more important).”®® One customer explained that even if
it perceives to have some negotiating power currently, it expects such position to
diminish post-Transaction if the number of competitors is reduced in the market for
commercial risk brokerage for FinPro to LMCs: “/w/e trust that we currently have a
strong negotiating power, but future tenders will truly measure the reality of this. If
brokers were to push for higher fees in the future tenders, the lack of alternative
options can certainly be detrimental to the customer’s ability to push back.”’®’

While the majority of responding LMCs indicated that they use tender processes in
order to get the best procurement outcomes and thus play brokers off against each
other; the majority also indicated that they expect their ability to play brokers off in
tenders will significantly decrease as a result of the Transaction.””® One customer
explained, “[i/n our case, the options for overall brokers from 3 to 2 is a
considerable reduction...””'

The Commission acknowledges that tenders are commonly used by customers and
that brokers compete against each other.””> However, as indicated by the market
investigation, post-Transaction’”® there will be a limited number of credible
competitors left to participate in those tenders, which will reduce the bargaining
power of those customers in that they would have a reduced choice (as explained
above in Section 6.3.5.3 B.3), and thus the Transaction also reduces buyer power in
relation to factors such as price and quality in the market of commercial risk
brokerage for FinPro to LMCs.

Barriers to entry and expansion

Barriers specific to the market of commercial risk brokerage for FinPro to LMCs at
global level exist. First, customers require that a broker has an extensive global
network. However, a robust global network is difficult to build for entrants or for
competitors to expand. The market investigation indicates that networks of other
brokers (with an exception to Marsh) (as presented above in Section 6.3.4.1 — Global
Reach and Network Comparison), are not considered as suitable alternatives by a
significant share of responding LMCs for commercial risk brokerage for FinPro.”**
Second, brokers would need to attract specialised talent to build the necessary
expertise”” demanded by LMCs. In terms of growing customer base, it is noted that
LMCs generally do not follow individual brokers if they move to a different
company, which is confirmed by a majority of customers responding to the market
investigation.”® In this respect, the majority of responding customers also value a
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broker’s track-record with similar companies, as well as its track record of dealing
with complex and large risks.””’ The need for a track record with a significant
number of LMCs that would allow a broker to benchmark within and across
customer’s industries is an impediment to expanding quickly in the commercial risk
markets to LMCs, including for commercial risk brokerage for FinPro. Lastly, data
analytics capabilities are increasingly requested by customers and a requirement to
have a pool of risk specific data for large customers is considered as restricting factor
to entry and expansion.

With respect to data capabilities, two key impediments exist. First, data analytics
capabilities require significant investment and second, data specific to large
international customers is necessary for benchmarking and modelling (see Section
6.3.4.2). One competitor stated: “Aon-WTW combines two of the largest FinPro
broking teams and creates a very substantive data-lake. Clients are facing significant
challenges securing capacity for their risks given contractions in underwriting
appetite from recent loss history and uncertainty over risk trends. Possible that the
Aon-WTW will be able to leverage data and analytical insights to build market
capacity or to create more efficient proprietary solutions that create value for
clients.”"

The difficulties of entry into the market of commercial risk brokerage for FinPro to
LMCs are further indicated by the fact that very few customers could identify any
new entrants in the FinPro risk brokerage market in the past three years.””® McGill
was only named by a small number of customers and only a minority considered
McGill to be a credible competitor to Aon and WTW.*% The Commission further
notes that even one of the few customers that did identify McGill as a new entrant
and stated that it would consider new entrants as credible competitors, pointed to
competitive disadvantages of this brokerage firm due to a lack of global reach:
“[flrom publicly available information to date, the new entrants’ global footprint
does not currently match that of Aon, Marsh/JLT and WTW. Nevertheless it cannot
be excluded that once the current service agreement with Aon expired, the new
entrants would not be invited to compete.”®®' Only a small number of customers
considered that McGill may expand within the next three years to compete with the
Merged Entity 392

While the Parties submit that McGill is a strong new entrant, including for
commercial risk brokerage for FinPro to LMCs, internal documents of the Parties
indicate that there are [...]. For example, in internal emails Aon executives state that
[...].39 One other internal exchange discusses “/...J8%

In view of the above, the Commission considers that the barriers to entry or
expansion in the global market of commercial risk brokerage for FinPro to LMCs are
very significant so that other brokers would not be in a position to grow quickly and
effectively to compete against the Merged Entity in a timely manner, and thereby
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make up for the loss of competition between the Parties or counteract the reduction
in competitive pressure resulting from the Transaction on the current competitors (in
particular Marsh).

Results of the market investigation on likely impact of the Transaction

A significant share of LMCs (over a third) consider that the Transaction would have
a negative impact on the choice of service in the market for commercial risk
brokerage for FinPro to LMCs.’ Given the high number of replies overall, the
Commission notes that these concerns were raised by a considerable number of
customers in absolute terms.’® Quantitative feedback illustrates that a number of
customers expect the price of broker fees to increase and service quality to decrease.
One customer stated that the Transaction risks “increase of brokerage fees.”®"’
Another specified lack of choice for LMCs: “The risk is that the two brokers left will
monopolize their knowledge and experience by increasing fees: they are the only two
that are able to serve multinationals.”®*® Another customer argued the following
indicating specifically reduction of choice: “/f]or large multinational companies that
require full access to the global insurance market, global servicing through a
network and extensive data and analytical skills, the number of brokers that meet
those requirements will be reduced.”s"

This negative view is generally shared by competitors. A very significant share of
responding competitors consider that the Transaction would limit the choice of
service for LMCs for FinPro commercial risk brokerage services. A smaller, but still
significant proportion of competitors envisage that the Transaction would have a
negative impact on prices customers would need to pay for FinPro commercial risk
brokerage services.’!® One competitor explained: “/tJhere are really only three
brokers, Aon, Marsh and WTW who have the owned global networks capable of
servicing large multinational clients Financial Lines requirements. Once that
number reduces from 3 to 2 there will obviously be a reduction in competition in the
marketplace and clients will by definition have less choice and potentially less access
to new solutions.”8"!

Conclusion on commercial risk brokerage for FinPro for LMCs

In the view of the above, the Commission concludes that the Transaction will lead to
the creation of a dominant position for the Merged Entity in the global market for
commercial risk brokerage for FinPro to LMCs and thus result in a significant
impediment to effective competition. This is because, amongst other factors, (i)
Aon’s market share which is already very high [50-60%] will be further increased;
(i) the market investigation indicates that WTW is a close competitor and an
important competitive constraint on Aon and the market — a constraint that will be
lost following the Transaction; and (iii) absence of significant other suppliers (other
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than Marsh) or other competitive constraints. Moreover, the countervailing factors to
the extent they exist, such as buyer power, are not sufficient to counter the negative
effects due to a reduction of choice.

6.3.5.4. FinPro for non-LMCs

(691)  With regard to the market of commercial risk brokerage for FinPro to non-LMCs, for
which the geographic market is national, the Transaction results in horizontally
affected markets in Denmark, Italy, the Netherlands, Spain and Sweden. The list of

affected markets and respective market shares is set out in the Table below.

Table 11: Affected national markets, commercial risk brokerage for FinPro to non-LMCs, 2019

Country Aon WTW Combined
Denmark [10-20]% [10-20]% [20-30]%
Italy [10-20]% [0-5]% [20-30]%
The Netherlands [20-30]% [0-5]% [30-40]%
Spain [10-20]% [10-20]% [20-30]%
Sweden [10-20]% [5-10]% [20-30]%

Source: Notifying Party’s Reply to the 6(1)(c) Decision, Annex 8 (CR); for Spain, EC RFI 59 - Annex I -
Response to Q. 2

(692)  On the basis of the results of the phase 1 market investigation, the Commission
raised serious doubts about the compatibility of the Transaction with the internal
market for commercial risk brokerage for FinPro to non-LMCs only in Spain and
carried out an in-depth assessment during the phase 2 market investigation. The

findings of which are set out in the following Sections.
A. The Notifying Party’s view

(693) The Notifying Party argues that the Transaction will not give rise to any unilateral
effects in the distribution of commercial non-life insurance (including FinPro) at
either a global, EEA-wide level or national level and submits the following
arguments: (i) multiple brokers, including global, regional, local and specialised
brokers, will continue to act as an effective competitive constraint on the Merged
Entity post-Transaction; (ii) the industry is characterised by aggressive entry and/or
expansion by brokers in recent years (e.g. BGC, Howden and McGill & Partners)
which will be unaffected (and likely even accelerated) by the Transaction; (iii)
barriers to entry and/or expansion will remain low such that actual or potential
competition from these and/or other new entrants and/or existing competitors seeking
to expand their footprint is, and will always be, a significant competitive constraint
on the Merged Entity; (iv) insurers will continue seeking to win business directly
from clients, thereby exercising additional competitive constraints on brokers post-
Transaction in many segments; and (v) the bargaining power of clients is strong and
will continue to act as a significant competitive constraint on the Merged Entity post-
Transaction.?!?

(694)  With respect to Spain, i.e. the market of commercial risk brokerage for FinPro to
non-LMCs in Spain, where the Commission raised serious doubts as to its
compatibility with the internal market in phase 1 market investigation, the Notifying
Party argues that (i) global, regional and local brokers, and especially Marsh, would
continue to act as an effective competitive constraint on the Merged Entity in Spain

with respect to commercial risk brokerage for FinPro to non-LMCs; (ii) the Spanish
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market is highly fragmented and the Transaction would not reduce the choice of
customers; and (ii1) entry barriers are particularly low, and new entrants would be
viable competitors.’!® Lastly, the Parties further argue that WTW has recently been
weakened by the departure of part of its executive team, which set up a new broker,
Deasterra Partners, active in multiple commercial risk brokerage markets, including
commercial risk brokerage for FinPro. The Notifying Party argues that the entry of
this new company in the Spanish market would prove that barriers to entry are not so
high, that talent mobility has an impact on brokers’ strength and that the market is
becoming more and more dynamic since Deasterra would represent a significant
threat for the Parties in Spain, including for FinPro risk.%!4

The Commission’s assessment

In the 6(1)(c) Decision the Commission raised serious doubts regarding the
compatibility of the Transaction with the internal market for the commercial risk
brokerage for FinPro to all other customers excluding LMCs in Spain. It is noted that
the findings were made based on the combined market share of the Parties of
approximately [30-40]% and market investigation feedback which indicated a lack of
credible alternatives in Spain. In the course of the phase 2 investigation the Notifying
Party submitted revised figures for Spain slightly reducing the combined market
shares of the Merged Entity to approximately [20-30]% and the Commission
received more targeted feedback from market participants, including the new entrant,
Deasterra. The Commission therefore sets out its overall findings below, concluding
based on the evidence received during the in-depth investigation that the Transaction
is unlikely to result in a significant impediment to effective competition in the market
for commercial risk brokerage for FinPro to non-LMCs in Spain.

With respect to the other affected national markets — Denmark, Italy, the Netherlands
and Sweden, based on the level of market shares and market feedback indicating a
sufficient number of competitors remaining in the market, the Commission’s market
investigation as described below did not raise any competition concerns.

The Commission notes that for the markets in the Netherlands and Spain, the Parties
have proposed Commitments as part of the entire country organisations in the
Netherlands and Spain (see Section 12.3), which also include a divestment of FinPro
businesses in these countries, and thereby addressing any possible competition
concerns in these markets.

Market structure

The Notifying Party provided market share estimates for a potential national FinPro
risk brokerage markets for all customers regardless of size, including LMCs. Absent
market shares excluding LMCs, as defined for the purpose of this Decision, the
Commission will use the overall market shares as a proxy to assess the market
position of the Parties, but acknowledges that the market shares based on the
estimates of the Notifying Party may differ, and may potentially be lower with
respect to non-LMC:s. In addition, the market shares are only a useful first indication
of the market structure and the Commission relied also on extensive qualitative
feedback received during the market investigation.

Denmark: Based on the estimates provided by the Notifying Party, the combined
market shares of the Parties in Denmark for commercial risk brokerage for FinPro to
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non-LMCs are around [20-30]%, with [10-20]% increment brought by WTW. The
Merged Entity would face competition from the next largest competitor Soderberg &
Partners ([20-30]% market share) and Marsh ([10-20]% market share).®!> The rest of
the market is shared by a large number of smaller competitors, such as RTM
Insurance Brokers, Honestus & Partners, Riskpoint, DLBR and others. The HHI
levels are approximately [1,000-1,500] with a delta of approximately [0-500], a level
at which further analysis is warranted in line with paragraph 20 of the Horizontal
Merger Guidelines.®'® This market structure was confirmed by the large majority of
customers who responded to the market investigation, namely the vast majority of
responding customers consider that post-Transaction there will be enough brokers to
serve their needs for FinPro commercial risk brokerage to non-LMCs in Denmark.?!”
One customer echoing quantitative feedback stated: “/t/here are several competitors
in the Danish market.”%®

Italy: The combined market shares of the Parties in Italy for commercial risk
brokerage for FinPro to non-LMCs are low, at just [20-30]%, and the increment
brought by WTW is moderate, of just [0-5]%. The Merged Entity would not be the
market leader as Marsh has the highest market share of [20-30]%. The rest of the
market is shared by a large number of smaller competitors, Assiteca with [0-5]%,
GBSAPRI Group with [0-5]%, at least six brokers with [0-5]% each and over ten
national and international brokers with approximatey [0-5]% each.’!® The market
structure is confirmed by the market investigation as the large majority of customers
consider that they will have sufficient choices of a broker for FinPro risk in Italy .52
The HHI level post-merger is approximately [1,000-1,500] with a delta of around [0-
500], a level which the Commission is unlikely to identify horizontal competition
concerns.®! The Commission considers that taken together with the market
investigation feedback, the market shares below 25%%%* and the HHI levels as
described, indicate that it is unlikely that any competition concerns would arise as a
result of the Transaction in Italy for commercial risk brokerage for FinPro to non-
LMCs.

The Netherlands: The combined market shares of the Parties in the Netherlands for
commercial risk brokerage for FinPro to non-LMCs are [30-40]%, with a moderate
increment of [0-5]% brought by WTW. The next largest competitor is Marsh with an
estimated market share of [20-30]%, with the next two largest competitors — Leons
and Meijers — with market shares of [5-10]% each. The rest of the market is shared
by a large number of smaller competitors, each having a market share of 1%.%%* The
HHI level post-merger is approximately [1,500-2,000] with a delta of around [0-
500], a level at which the Commission is unlikely to identify horizontal competition
concerns.??* While the Commission notes that some doubt may have been raised as to
the level of the market shares as provided by the Notifying Party (see Section 6.3.5.2
B1), the market structure is largely confirmed by the market investigation as the
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majority of customers consider that they will have sufficient choices of a broker for
commercial risk brokerage for FinPro to non-LMCs in the Netherlands.’?® The
Commission notes that considering feedback only from Dutch companies (a very
small sample of under 10 companies responded to FinPro questions), the market
feedback is mixed and just over half of customers consider their choices to be limited
post-Transaction. However, the responses to the market investigation also support
the somewhat weak position of WTW in the Netherlands for FinPro, as one
respondent stated: “[i/n the Netherlands, WTW is very small, so we don't really
consider them to be a competitor.”®*® The Commission therefore considers that taken
together with the wider market investigation feedback, the combined market shares
of the Parties below 25%**” and a very small increment brought by the Transaction, it
is unlikely that any competition concerns would arise due to the Transaction in the
Netherlands. In any event, as set out in Section 12.3, any possible anti-competitive
effects are addressed by the proposed divestment of the entire CRB business in the
Netherlands.

Spain: According the market shares provided by the Notifying Party (as revised
during the phase 2 investigation), post-Transaction, the Merged Entity would have a
combined market share of [20-30]%, followed by the next competitor, Marsh with a
[10-20]% market share in the market of commercial risk brokerage for FinPro to
non-LMCs in Spain. The increment brought by WTW is [10-20]%. According to the
market share estimates by the Notifying Party, in addition to Marsh with a [10-20]%
market share, there would be at least two other competitors with estimated market
shares of [5-10]% each, Howden and Madicorase, with five other competitors with
market shares below 5% each. The HHI level post-merger is approximately [1,000-
1,500] with a delta of around [0-500], a level at which further analysis is warranted
in line with paragraph 20 of the Horizontal Merger Guidelines.®”® This market
structure was confirmed by the large majority of customers who responded to the
phase 2 market investigation and indicated that post-Transaction other brokers such
as Howden, March R.S., Alkora, Artai would remain in the market as credible
suppliers. Moreover, several competitors who responded to the phase 2 market
investigation confirmed that the market is sufficiently competitive with several
alternatives available, especially for non-LMCs.** One competitor explained: “/a/t
least three other additional competitors operate in the mid-market for the same lines.
Examples of competitors in FinPro [...] include: March RS, Ferrer y Ojeda, Artai,
Howden, Confide. These companies can and do compete with Aon and WTW. They
have smaller portfolios, and they are smaller in size, but they can compete in the
Spanish market, except for the large multinational companies that require an
international network.”8°

The Commission notes that the Notifying Party submitted that in Spain WTW has
been seriously weakened by the recent loss of part of its executive team who have set
up a new brokerage firm, Deasterra Partners, that the Parties argue will be a
formidable new entrant and could threaten a significant portion of WTW’s business
over the next 3 years.®! To verify if the market share of WTW has indeed reduced
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since 2019, the Commission asked the Parties to provide total revenue lost for
commercial risk brokerage for FinPro in Spain. As at February 2021, WTW
confirmed that it lost [a very small percentage] GWP and [a very small percentage]
revenue specific to Finpro risk (in the period between [...]).%2 WTW also confirmed
that [...].>> While the Commission recognises that the market shares of WTW and
the Merged Entity may in fact be lower, it also notes that the departures appear to
have affected other areas of commercial risk brokerage more and appear to have a
more limited effect on WTW’s FinPro business in Spain. Moreover, market feedback
in phase 2 investigation did not identify WTW as significantly weakened competitor
in the market of commercial risk brokerage for FinPro to non-LMCs in Spain.

Sweden: The combined market shares of the Parties in the market of commercial risk
brokerage for FinPro to non-LMCs in Sweden are low at [20-30]%, with an
increment brought by WTW of [5-10]%. The next two largest competitors Soderberg
& Partners and Marsh have market shares of [10-20]% and [0-5]% respectively.
Soderberg & Partners is a strong regional player headquartered in Sweden with
international capabilities. Howden and Sakra have market shares of [0-5]% each. The
rest of the market is shared by a large number of smaller competitors. The HHI level
post-merger is estimated as below [500-1,000], which is the level at which the
Commission is unlikely to find concerns and such markets normally do not require
extensive analysis.®** The market investigation indicated that customers consider that
there would be a sufficient number of competitors remaining in the market post-
Transaction in Sweden.®*® The Commission considers that taken together with the
market investigation feedback, the combined market shares of below 25%°%*¢ and low
levels of HHI indicate that it is unlikely that any competition concerns would arise
due to the Transaction in Sweden in the market of commercial risk brokerage for
FinPro to non-LMCs.

Closeness of competition

In the affected markets for commercial risk brokerage for FinPro to non-LMCs in
Denmark, Italy, the Netherlands and Sweden, the market investigation shows that the
Parties compete closely with each other, but are not always each other’s closest
competitor and that they also compete closely with other commercial risk brokers
active in each national market. This is reflected by customer and competitor
responses.®>” Marsh is consistently named by the customers as a closer competitor to
each of the Parties, however, national competitors in these markets are also named as
credible alternatives for commercial risk brokerage for FinPro to non-LMCs by a
number of responding customers. This is in particular the case for the Netherlands,
where Marsh is indicated as the closest competitor to Aon by the a majority of
customers, and while Aon is noted as the closest competitor to WTW by majority of
customers, customers also ranked Marsh, Mercer and others as closely competing
with WTW.3® As explained in Section 6.3.5.4 B.1 above, for commercial risk
brokerage for FinPro to non-LMCs WTW appears to be weaker in the Netherlands
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Reply to RFI 44, question 1.

Reply to RFI 44, question 4.

Horizontal Merger Guidelines, paragraph 19.

Replies to question 156 of questionnaire Q1 to Customers.

Horizontal Merger Guidelines, paragraph 18.

Replies to question 154 of questionnaire QI to Customers and replies to questions 47 and 48 of
questionnaire Q5 to Competitors.

Replies to question 154 of questionnaire Q1 to Customers.
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and not deemed suitable by at least one respondent. WTW’s weak market position is
also supported by a moderate market share of [0-5]%.

Spain: In Spain, however, the phase 2 market investigation feedback® and some
internal documents of the Parties®®® indicated that the Parties may compete
particularly closely in one segment of FinPro risk - medical malpractice in the public
health sector in Spain. The Commission therefore investigated this in more detail and
reached out with specific questions to two insurance providers active specifically in
this segment in Spain. The responses received indicated that they are being served
not only by the Parties, but also by other brokers, both international and local,
namely: Marsh, Confide, Medicorasse, and Howden.?*! No competition concerns
were raised regarding the Transaction for this segment as part of the targeted market
investigation. The market investigation indicated that overall the Parties are not
considered by the responding customers and competitors as each others’ closest
competitor in the market for commercial risk brokerage for FinPro to non-LMCs in
Spain.3%?

Switching

The majority of responding non-LMCs indicated that switching to a different broker
from an incumbent broker is either very easy, easy or neutral.*** This is distinguished
from the responses by the LMCs with complicated and sizeable insurance covers,
which indicate that knowledge of their company by a broker is a limiting factor to
switching a broker. One Danish non-LMC customer explained: “/t/he time and cost
by switching brokers would probably - being a small company in a global
perspective - be relatively small.”®** Taking into account that factors listed by the
LMCs as limiting switching, for example a need to run a new tender, are generally
not present for non-LMCs, which use tenders less for commercial risk brokerage for
FinPro procurement, and as such, the Commission considers that factors limiting
switching for non-LMCs are less pronounced.

For the Spanish market which was investigated further in phase 2, a majority of
customers and competitors responding indicated that they consider there to be no
particular barriers to switching a broker for non-LMCs in Spain.®* In qualitative
feedback, respondents explained that any difficulties with switching would be more
present for large and complex companies, where the broker’s knowledge of the
customer’s company may be a barrier to switching. No specific factors were
identified that would inhibit switching specific to non-LMCs with respect to
commercial risk brokerage for FinPro.

Likely reaction from competitors

As discussed above, for Denmark, Italy, the Netherlands, Spain and Sweden, the
Parties” competitors appear to have the ability to counteract the loss of competition
deriving from the Transaction in the markets for commercial risk brokerage for
FinPro to non-LMCs. In particular, in all affected national markets for commercial
risk brokerage for FinPro to non-LMCs, Marsh has a credible market presence and is
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Minutes of the call with a market participant (Document ID 10772).

WTW internal emails, RE: MDI agreements in Spain (Document ID 10682-7200).
Non-confidential version of reply to email RFI to market participants, (Document ID 10 936).
Replies to questionnaire Q11 to Customers and Competitors in Spain (non-LMCs).

Replies to question 34 of questionnaire Q1 to Customers.

Replies to question 34(1) of questionnaire Q1 to Customers (Document ID 3263).

Replies to question 12 of questionnaire Q11 to Customers and Competitors in Spain (non-LMCs).
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considered as a close competitor to each of the Parties. The majority of customers
and competitors who responded to the market investigation confirmed that the
markets would remain sufficiently competitive post-Transaction, with a sufficient
number competitors capable of competing sufficiently closely with the Parties. The
market invesiagtion indicates that in these markets there appear to be sufficient
competition from national and regional brokers that cater for non-LMCs and they
clearly have the ability to provide commercial risk brokerage service for FinPro
services to non-LMCs. This is also confirmed by the rather neutral view of the
Transaction expressed by the majority of responding customers and competitors as
explained in Section 6.3.5.4 B.7. The Commission received no evidence with respect
to these markets that the competitors active in these markets pre-Transaction will be
less incentivised to compete post-Transaction and in particular, the Commission
notes that none of these markets post-Transaction will be oligopolistic. In fact,
customers predominantly responded to the market investigation that sufficient
alternatives would be available post-Transaction, as explained in Section 6.3.5.3 B.3,
which suggests that brokers other than Marsh are already considered suitable
alternatives to the Merged Entity. It is therefore likely that brokers other than Marsh
would be able to service non-LMCs, particularly non-LMCs, and would therefore
continue compete for those customers post-Transaction.

Countervailing factors

The Commission did not identify competition concerns in the affected national
markets for commercial risk brokerage for FinPro to non-LMCs, therefore it was not
necessary to consider the countervailing factors in detail. In terms of buyer power,
the Commission notes that the national markets include small and medium-sized
companies, which can be distinguished from the LMC in terms of their negotiating
strength with respect to a broker, as by definition they would have smaller risks to
insure compared to LMCs. The Commission considers that this holds true for non-
LMCs regardless of the national market, because during the course of its
investigation the Commission has not received any evidence that would indicate that
this varies depending on location. Moreover, as explained in Section 6.3.5.2 B.4
above, non-LMCs do not generally use tender processes, which are commonly used
by the LMCs and allow them to play brokers against each other. A significant share
of non-LMCs even source services after negotiating only with one broker,**® which
does not indicate the existence of a strong negotiating position by customers.

The negotiating power a customer has also depends on the number of credible
alternatives that the company can choose from. As explained in Section 6.3.5.4 B.1,
for the markets in Denmark, Italy, the Netherlands, Spain and Sweden, customers
confirmed to have sufficient alternatives to switch to. The Commission
acknowledges that these findings likely indicate that non-LMCs in this country have
at least some leverage when negotiating with potential brokers.

Barriers to entry and expansion

As explained in Section 6.3.5.2 B.6, a very significant share of responding non-
LMCs see enry into the commercial risk brokerage market in general as difficult or
very difficult and this view is also confirmed by a significant number of
competitors.*” Primarily barriers appear to relate to the high cost of hiring qualified
and experienced brokers, as well as some limitation concerning available
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Response to question 35 of questionnaire Q1 to Customers.
Replies to questionnaires Q1 to Customers and Q6 to Competitors.
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experienced brokers. Other factors such as building relationships with insurers and
credible track record also were inidicated as limiting factors. For more complex risks
such as FinPro, the expertise is even more specialised. Customers and competitors
did not mention any new entrants for the affected national markets for commercial
risk brokerage for FinPro in Denmark, Italy, the Netherlands or Sweden.

Spain: The Commission’s market investigation shows that the new entrant,
Deasterra Partners was barely mentioned as a viable alternative to the Parties in the
context of the phase 2 market investigation, but this may be explained by a very
recent entry which predated the market investigation only by a couple of months.?*
In addition, Deasterra confirmed that their strategy is focused on the segment of
largest and international companies that have the most complex and sizeable risk.
Deasterra believe that this is the most concentrated segment of the market.?#’

Whilst the Commission considers that some barriers to entry and expansion with
respect to commercial risk brokerage markets for FinPro to non-LMCs may exist, it
also notes that as explained in Sections 6.3.5.4 B.1 and B.3, the markets in Denmark,
Italy, the Netherlands, Spain and Sweden appear to have a sufficient number of
competing brokers deemed capable by the responding customers for their needs and
thereby compensate for the loss of competition between the Parties post-Transaction.

Results of the market investigation on likely impact of the Transaction

The majority of non-LMCs (approximately three quarters) indicated that for all
affected national markets — Denmark, Italy, the Netherlands, Spain and Sweden —
there will be sufficient competitors left in those markets for commercial risk
brokerage for FinPro to non-LMCs to serve their needs.® Qualitative feedback from
customers in Denmark, Italy, the Netherlands,®>' Spain and Sweden also indicates
that customers consider there to be a sufficient number of national brokers, as well as
EEA brokers operating in their national markets.

The majority of responding customers consider that the Transaction is unlikely to
have a negative impact on commercial risk brokerage for FinPro to non-LMCs in
terms of prices, levels of premiums, quality of service, choice of brokers or
innovation in any of the affected national markets.®>> The majority of customers also
considered that there would be no negative impact on the incentive of the Merged
Entity to negotiate favourable terms and conditions suitable for their company.’>
The qualitative feedback also indicates that customers from all these affected
national markets expect the impact of the Transaction to be either neutral or limited
for their company. One company from the Netherlands stated: “for FinPro risk
brokerage we see no material impact on our business,” which is echoed by a number
of respondents. >

In addition, the majority of responding competitors do not foresee the Transaction
having a negative impact for commercial risk brokerage for FinPro to non-LMCs, in
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Replies to questionnaire Q11 to Customers and Competitors in Spain (non-LMCs).

Minutes of the call with a market participant (Document ID 10772).

Replies to question 156 of questionnaire Q1 to Customers.

The Commission notes that qualitative feedback received specific to FinPro in the Netherlands is
limited, however, Commission notes that no specific negative feedback was included, in contrast to
other areas where concerns were identified, namely property and casualty in the Netherlands.

Replies to questionnaire Q1 to Customers.

Replies to question 157 of questionnaire Q1 to Customers.

Replies to question 158 of questionnaire Q1 to Customers.
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terms of price of services (remuneration of brokers and commission), level of
premiums, quality of service or innovation.®> While half of responding competitors
indicate that they expect the choice to be reduced, they do not expect customers’
ability to negotiate favourable terms and conditions with the Merged Entity to be
impacted in a negative way. In particular noting that the choices for non-LMCs
would remain, one competitor stated specific to FinPro risk: “there will likely be
sufficient competition post-Transaction for smaller and many mid-sized clients.”%¢
This is contrasted with the FinPro market for LMCs, which requires a global reach of
a broker and the choice is greatly reduced, as the same competitor explained: “There
will be a significant reduction in supplier choice for larger FinPro clients [...]
particularly so for clients with global operations.”’

Conclusion on commercial risk brokerage for FinPro for non-LMCs

For the reasons set out above, the Commission considers that it is unlikely that the
Transaction will result in a significant impediment to effective competition for
commercial risk brokerage for FinPro to non-LMCs in Denmark, Italy, the
Netherlands, Spain and Sweden. In particular the Commission notes that in Italy and
in Sweden the combined market shares of below 25% and low levels of HHI alone
indicate that competition concerns are unlikely. While the market feedback suggests
that the Parties may be close competitors with each other and with Marsh, market
feedback indicates that in all these national markets the Parties also compete with
smaller national and regional brokers (as explained in 6.3.5.4 B.1 and B.2).
Moreover for all these national markets, the large majority of customers and
competitors who responded to the market investigation submitted that the markets
would remain sufficiently competitive post-Transaction and that the Transaction
would have a neutral impact on the main parameters of competition, i.e., price,
quality, and innovation (as explained in Section 6.3.5.4 B.7).

The Commission notes that for the markets in the Netherlands and Spain, the Parties
have proposed Commitments as part of the disposal of the entire country
organisations of WTW in the Netherlands and Spain (see Section 12.3), which also
include a divestment of FinPro businesses in these countries. To the extent any
competition concerns could arise from the Transaction in these national markets,
they are fully remedied by the divestment of a full overlap for these two markets. In
addition, as explained in Section 12.3 the Commitments proposed by the Parties
include all WTW FinPro customers in these national markets (LMCs and non-
LMC:s). Therefore, to the extent any national customers that do not meet the criteria
of an LMC, but would have some global operations, the remedy proposed for FinPro
LMCs would also benefits such customers.

Cyber for LMCs
The Notifying Party’s view

The Notifying Party submits that the Transaction does not raise any competition
concerns in relation to commercial risk brokerage for cyber for the following
reasons.

Firstly, the combined market share of the Parties is moderate with a modest
increment resulting from the combination of Aon and WTW and is below the level
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Replies to question 52(7)(1) of questionnaire Q5 to Competitors.
Replies to question 52(7)(2) of questionnaire Q5 to Competitors (Document ID 5 195).
Replies to question 52(7)(2) of questionnaire Q5 to Competitors (Document ID 5 195).
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that should give rise to any concern.®® Moreover, the market shares do not represent
the long-term market strength, on the basis that this is a nascent market and Aon and
WTW are amongst the first movers. The Parties argue that this market segment is
growing significantly and the market of the Parties are expected to decrease, as the
segment grows, attracting new entrants and encouraging expansion of existing
commercial risk brokers.®® Parties further argue that a large majority of entities
remain underinsured against cyber risk, but as the risk perception shifts towards
digitalisation, cyber risk is expected to quickly become the next peak of segment
with great potential. Therefore, the Parties’ combined market share will likely
decrease, and competitive pressure increase, over time as the segment grows,
attracting new entrants and encouraging the expansion of existing players.®®

Secondly, the Parties are not particularly close competitors, Marsh is the closest
competitor to both Aon and WTW and that the Commission’s assessment understates
the constraint from Marsh. This is supported by win-loss data provided by the Parties
and phase 1 market investigation responses.®®!

Thirdly, commercial risk brokerage of cyber risk is ever more fragmented with
multiple brokers operating at global, regional and national levels and constraining the
Parties. The Merged Entity will continue to face a significant competitive constraint
from Marsh and other brokers, namely Gallagher, Howden, Lockton and McGill.?*

Fourthly, the Merged Entity will continue to face a clear competitive constraint from
the use of captives in relation to large customers. The volume of cyber risk premium
being covered by captives is accelerating at a rapid pace and will continue to impact
brokers.56

Fifthly, there are strong examples of entry and expansion in the cyber segment,
namely a recent aggressive entry by McGill. Examples of recent broker hired for
cyber risk by McGill, Lockton and Gallagher illustrate expansion in their cyber
practices.5¢4

Sixthly, the Commission underestimates the strong buyer power of customers in this
segment, given that it concerns the largest companies in the world with significant
negotiating power vis-a-vis commercial risk brokers, including for cyber risk.

Lastly, the results of the market investigation are inconclusive as regards negative
impact on the Transaction in this segment.®®>

The Commission’s assessment
Market structure

For the reasons set out in Section 6.3.2.1, for the purposes of its competitive
assessment, the Commission will rely on the market shares calculated as part of its
market reconstruction.
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Reply to 6(1)(c) Decision, Annex 1, paragraph 77 et seq.
Reply to 6(1)(c) Decision, Annex 1, paragraph 77 et seq.
Reply to 6(1)(c) Decision, Annex 1, paragraph 108.
Reply to 6(1)(c) Decision, Annex 1, paragraphs 83-86.
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Reply to 6(1)(c) Decision, Annex 1, paragraph 105.
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Table 12: Commercial risk brokerage market shares for LMCs based on their global placements of GWP,
for cyber risk (2019, GWP)

Company 2019
Aon [60-70]%
WTW [5-10]%
Combined [70-80]%
Competitor 3 [20-30]%
Competitor 4 [0-5]%
Other brokers combined [0-5]%

Source: Commission’s market reconstruction

(729)

(730)

The market shares presented clearly indicate Aon as a strong market leader in the
provision of commercial risk brokerage for cyber to LMCs at global level. The
Transaction would clearly fortify Aon’s leading position. Apart from WTW, there is
only one other competitor pre-Transaction with a meaningful market presence. In
this context and based on the feedback from the market investigation and internal
documents of the Parties, WTW is clearly a strong and close competitor to Aon in
this market (as set out in detail in Section B.2 Closeness of Competition). By
merging the first and third leading suppliers on that market, the Transaction would
propel the market leader to a dominant position (with combined market shares of
[70-80%]),5¢ with only one other sizeable competitor remaining in the market at a
significant distance with market share of [20-30%]. No other competitor will have
market shares exceeding 5%.

The responses to the market investigation support the level of market shares based on
the market reconstruction exercise. In particular, the phase 2 market investigation
confirmed that the market is dominated by the three players and customers did not
identify another strong broker at a global level, other than the Parties and Marsh.
Competitors note that for this risk, outside of the Big Three, competition is restricted
to major financial centres such as London and competition is limited to three or even
two brokers capable of supplying commercial risk brokerage for cyber services to
LMCs.®7 One competitor explained: “/tJhe reduction from 3 major cyber brokers
(with Marsh), will see large multinational customers predominantly served by just 2
brokers. While there exists a thriving independent and specialist broker cyber
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Horizontal Merger Guidelines, paragraph 17. In the interests of clarity, the Commission notes that,
notwithstanding the presumption in the Commission’s Horizontal Merger Guidelines and the Union
Courts’ case law, in the specific circumstances of the present case — in particular, the results of the
maket investigation, during which respondents consistently identified the Parties and Marsh as the
principal competitors on the market, who competed particularly closely with one another and who did
not identify Aon as holding a dominant position in the market as compared to WTW and Marsh — the
Commission does not find that Aon enjoyed a dominant position on the market for the provision of
commercial risk brokerage services for cyber to LMCs at the global level pre-Transaction. Rather, and
for the reasons set out in this Section 6.3.5.5, the Commission considers that the removal of the
competitive constraints exercised by WITW on Aon pre-Transaction resulting in a reduction from three
competitors to two competitors (i.e. the Merged Entity and Masrh) capable of adequately serving
LMCs’ requirements, taken together with the other factors examined in Sections 6.3.5.5 B.3-B.7, will
result in the creation of a dominant position for the Merged Entity.

Reply to Part C.7 of questionnaire Q16 to Competitors (Document ID 9119).
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market, this is restricted to the London market and most EEA territories will see just
2 brokers competing for business. %

With respect to the Parties’ argument that this is a nascent and growing market (with
a “huge growth potential”),’®° the market investigation shows that the market growth
is less pronounced than the Parties argue. In particular the following is noted:

(a) Overall, the majority of responding customers note that they expect cyber
insurance brokerage market specific for LMCs to grow moderately, on the
basis that large companies have already invested in this risk.’’® Therefore,
while it may be correct that smaller and medium-sized companies may be
underinsured for cyber risks as the Parties claim, and the overall market may be
growing as Parties submit, specific to LMCs this does not appear to be the case
to a significant degree.

(b) Customers also note that this is a complex risk to insure and expect difficult
market conditions for the coming years.”! For example, one customer states:
“Especially for the Cyber insurance, there is a lack of capacity on the market
for the last 2 years and this situation should even worsen in coming years.”
Another echoes similar concerns: “/...] particularly in the current hard market
which is also reporting disadvantageous cyber insurer loss ratios. Changing
brokers could pose a significant risk in terms of obtaining cyber insurance.”t"
This translates to customers noting that there are more risks in switching a
broker in current market conditions and customers may be more cautious
before switching in particular to avoid gaps in insurance cover, which makes
an entry and expansion for new brokers more difficult and less certain.

(c) Some customers also explained that for this quite new and challenging
insurance line they require services from the largest and the most professional
insurance broker. In addition, competitors referred to public announcements
made by Aon and WTW indicating significant investments in cyber risk that
would be difficult to match for a smaller new entrant.®”* One competitor noted:
“Furthermore, both Aon and WTW have invested heavily in their cyber risk
consultancy divisions, a combined operation will provide a significant barrier
to entry for competing brokers and reduce the choice available to large
multinational customers.”8"* Therefore it appears that the first mover advantage
may also present a barrier to entry or expansion for competitors (as discussed
in Section 6.3.5.5 B.7).

(d) WTW internal cyber strategy document (dated May 2020) also shows that
according to WTW [...].87

The Commission considers that there is no evidence that the market of commercial
risk brokerage for cyber to LMCs will grow to such a degree that market shares
cannot be relied upon as an indication of the Parties’ market strength. The very high
market shares of Aon indicate that it is a market leader, which is also supported by

868
869
870

872
873
874
875

Reply to Part C.7 of questionnaire Q16 to Competitors (Document ID 9119).

Reply to RFI 37 (Cyber risk investment).

Replies to question 43 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Reply to questionnaire Q10 to commercial risk brokerage Customers for cyber (Document ID 9698).
Reply to questionnaire Q10 to commercial risk brokerage Customers for cyber (Document ID 13 583).
Replies to Part C.7 of questionnaire Q16 to Competitors.

Replies to Part C.7 of questionnaire Q16 to Competitors (Document ID 9119).

Willis Towers Watson [...], May 2020 (Document ID 10686-17636).
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the findings of the market investigation and internal documents of the Parties as
discussed in the Sections below (in particular Section 6.3.5.5 B.2 Closeness of
competition).

Moreover, the barriers to entry and expansion (as set out in Section 6.3.5.5 B.7) are
also high, which would inhibit a timely and effective entry or expansion. The market
position of WTW as the third strongest player is also supported by the market
investigation, bidding data and internal documents of the Parties. The market
investigation also confirmed that the market is very concentrated, with majority of
LMCs referring to the Big Three, the Parties and Marsh, as the only suitable
suppliers for their cyber commercial risk brokerage needs at the global level.

Even if Aon is not dominant pre-Transaction, the Commission finds that the
Transaction will create a dominant position for the Merged Entity as a result of a
combined market share of [70-80%] and for the reasons set out in Sections 6.3.5.5
B.2-B.7 — namely the fact that WTW exercises a competitive constraint on Aon, in
an already very concentrated market, where customers rely on tender processes to
play brokers against each other and require at least three suitable competitors to
participate in those tenders. Post-Transaction, there will be only one other suitable
competitor — Marsh — for the majority of responding LMCs. In addition, the market
investigation indicates existence of barriers to entry and expansion.

Closeness of competition

The Commission assessed the constraints faced by the Parties on the relevant market
by assessing how closely Aon and WTW compete with each other, compared to
other market players. The Commission based its assessment on qualitative feedback
from the market investigation and internal documents of the Parties.?’® The findings
are presented in this Section 6.2.5.5.

The results of the market investigation show that, in the provision of commercial risk
brokerage for cyber to LMCs, Aon and WTW are particularly close to each other,
and each is close to Marsh. The investigation also indicates that the market is very
concentrated with three leading brokers followed by a few smaller brokers at a
significant distance.

Customers that responded to the market investigation regard Marsh as the closest
competitor to Aon, followed closely by WTW with all other competitors at a
significant gap from the Big Three. Asked about the three main competitors to Aon,
competitors named Marsh and WTW, and with a significant gap Gallagher. Other
brokers are only named rarely.!”” Aon is generally recognised as the strongest and a
market leader by customers and competitors.

As regards WTW, responding customers consider Marsh as the closest competitor,
followed closely by Aon. Other brokers follow at a considerable distance. This is
also confirmed by competitors that consider Aon and WTW as leading providers.®”®
One competitor stated: “/t/he transaction combines two of the most significant cyber
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The Commission was not able to carry out tender analysis for cyber risk because the Parties did not
provide any submission on tender data.

Replies to question 169 of questionnaire Q1 to Customers and to question 47 of questionnaire Q5 to
Competitors.

Replies to question 169 of questionnaire Q1 to Customers and to question 47 of questionnaire Q5 to
Competitors.
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offerings and in doing so may reduce the level of innovation in the sector by reducing
the competitive imperative to innovate.” "’

For the overall criteria, customers ranked Aon the highest, with an average rating of
4.86 out of 5;%° closely followed by Marsh with 4.76 and WTW 4.71. Other
competitors are rated much lower, with the next closest competitor, Lockton, rated as
3.33, followed by Gallagher, Howden and other brokers.®!

In the phase 2 market investigation, the Commission asked customers to provide
details of their tender data. The vast majority of responding customers said that there
were no significant differences between Aon, Marsh and WTW when the three
brokers were responding to tenders. One customer stated: “Aon had highest level of
cyber expertise. Marsh was second.”®®* Which supports the market positioning of the
Parties based on the Commission’s market reconstruction.

Moreover, the Parties were not able to provide any meaningful evidence of LMCs
lost to other brokers. The Parties submitted examples of ‘lost customers’ to Tier two
brokers based on internal document review to illustrate the competitive pressure from
smaller brokers on Aon and WTW.%# Only [...] customers were identified with
respect to cyber risk as lost by Aon —[...]. WTW [...]. With respect to [...], a review
of internal correspondence indicates that Aon did not lose this customer to a Tier two
broker. Aon participated in a request for proposal (RFP), but the customer retained
the incumbent broker as a result of what appears to be timing factors. In fact Aon’s
internal analysis and correspondence with the client indicate that it may in the future
renewal win this client from a Tier two broker.®®* In an internal email Aon’s Director
stated: “/...J”%%° [...] appears to be a specific example where a customer transferred
business to [...] from Aon. [...] responded to the market investigation and explained
that [...] may be suitable for their company, but this is specific to each customer’s
needs.®® Moreover, internal documents of Aon indicate that Aon has [...].%7

The market investigation results further show that the Parties compete closely on a
number of important parameters — for example, on risk specific expertise (ability to
place complex risks), global reach (network) and quality of service.

With respect to expertise and quality of service, the market investigation indicates
that Aon is considered by a majority of respondents as the market leader, followed by
Marsh and then closely by WTW. A number of customers indicated that there were
no significant differences between the three brokers (the Parties and Marsh) when
they have all tendered.®®
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Replies to question 63 of questionnaire Q16 to Competitors (Document ID 8961).

5 as the overall highest rating and 1 as the lowest.

Replies to question 9 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 9 of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 8359).

White Paper Aon CRB Constraints from Rival Brokers (as evidenced from internal documents), 19
February 2021; White Paper WTW CRB Constraints from Rival Brokers (as evidenced from internal
documents), 23 February 2021 and RFI 46 response.

Response to RFI 48, Annexes 5-8.

Response to RFI 48, Annex 5.

Reply questionnaire Q7 to commercial risk brokerage Customers for property & casualty (ID Document
11060).

Aon’s internal email (Document ID 010197).

Replies to question 26(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber.
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Specifically regarding network requirements, a majority of responding customers
consider that only Marsh would have a comparable network offering to that of the
Merged Entity (most customers consider that Aon and WTW have comparable
networks meeting their needs).!® One customer compares the Parties closely and
notes limited number of suitable brokers: “/...] we do consider our geographic
footprint does limit the number of suitable brokers which we would include WTW,
Aon and Marsh as part of that category.”°

In the market investigation the customers were asked if there are any reasons their
company would be restricted to procuring brokerage services only from one of the
three largest brokers (i.e. Marsh, Aon or WTW) for cyber risk. A sizeable number of
responding customers stated that they could only use one of the largest three brokers
for their cyber risks, for a number of reasons, but primarily because of the
complexity and technical expertise associated with this risk, which only the three
largest brokers have. One customer stated: “due to the complexity of risk, only the
major brokers have expertise to place the cyber risk” *! Responding LMCs also note
that their global footprint means that they can only rely on a truly global broker, and
cite that only three largest brokers are able to meet their needs in terms of their
global network. One other customer noting complexity and size of their cyber risk
also stated that the number of brokers is limited for their needs: “The size of the
[customer] necessitates a broker with a large, specialised and experienced client
management team to collate and present the information required for the cyber
insurance renewal submission. To obtain the high level of coverage limit required by
the [customer], capacity contributions from over 30 individual insurers are required.
Only a small number of brokers have the resources, expertise and relationships
necessary to support these needs.”*

The internal documents show that with respect to cyber risk specifically, the Parties
[...]. [...]. One WTW internal document states: [...].5%?

In addition, it is clear from internal documents of the Parties that they have a very
strong and technically developed cyber offering, including a considerable range of
wider cyber risk services as part of the commercial risk brokerage offer for cyber.
For example, one WTW internal document (see Figure 17) notes that [...]. This
range of technical expertise has been expanded by the Parties through third-party
partnerships aimed at enhancing specific technology expertise, as well as through
acquisitions.?

Figure 17: [Internal document]

[Internal document]
Source: WTW document titled Cyber Reflections on Strategy since 2016, dated May 2020, Document ID 10686-

17636

889
890

891

892
893

894

Replies to question 23 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 4(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9475).

Replies to question 4(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9475).

Reply to Q10 to commercial risk brokerage Customers for cyber (Document ID 13 583).

Willis Towers Watson Cyber, Reflections on strategy since 2016 review, May 2020. (Document ID
10686-17636).

Reply to RFT 46.
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The internal documents of the Parties also show that [...]. For example, in one tender
document Aon claims to have “/.../”. Followed by a detailed description of Stroz
Friedberg capabilities (a cyber-risk specialist that Aon acquired in 2016)%%°:

u[. . ‘] 21896

The Commission also carried out an analysis of tender data for large customers in
Cyber, that is by considering customers generating more than EUR 1 billion turnover

per year,*®” with a participation analysis and a loss analysis.3?%8%

In terms of methodology, the Commission implemented four adjustments compared
to the Notifying Party’s submissions (see Annex B for further details), by: (i)
considering tenders in terms of value, instead of count, due to the significant
heterogeneity in tender values, (ii) excluding non-competitive tenders (i.e. tenders
without any competitive interactions between suppliers), (iii) considering the period
2017-2019 instead of 2019 only, in order to increase the sample size and therefore
mitigates the uncertainty related to samples with a small number of tenders (the
analysis for 2019 is reported only as a sensitivity analysis), and (iv) excluding
tenders with unknown participants or unknown winners.

As regards the exclusion of tenders with unknown participants or unknown winners,
this is based on the assumption that the distribution of winners/participants in the set
of tenders with unknown winners or unknown participants is similar to the
distribution of winners/participants in the set of tenders with known winners or
known participants. However, for Cyber, the Commission was not able to verify this
assumption by a manual review of tenders with missing winners:*® among the
tenders where the winner is unknown and which were part of the manual review,
WTW’s customers represent [a small percentage] of the value of these tenders,
compared to [a significant percentage] win rate of WTW against Aon in the sample
of tenders with known winners.

On the other hand, the Commission notes that: (i) given how comprehensive is the
pick list available to Aon’s account executives is (with a choice of more than 1,000
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898

899

900

Reply to RFI 46, paragraph 1.7. Stroz Friedburg: acquired by Aon in 2016 for USD 280m. Stroz is a
New York based advisory firm which provides systems testing, security advisory, incident response and
digital forensics services.

Aon internal document on customer tender dated July 2019, Document ID 010264.

Large customers have been identified by the Notifying Party in Aon tender data. Based on the market
investigation (replies to question 1.2 and question 21 of questionnaire Q1 to Customers), the
Commission also considers that companies with a turnover exceeding EUR 1 billion) is a reliable proxy
for LMC:s (i.e., companies with a turnover exceeding EUR 1 billion and having insurance needs in more
than five countries) since: (i) most companies responding to the market investigation with a turnover
exceeding EUR 1 billion indicated to have insurance needs in more than 5 countries, and (ii) the
majority of companies with a turnover below EUR 1 billion provided that their insurance needs covered
only 5 countries or less.

A participation analysis considers which brokers participate in tenders against Aon, and therefore
allows to assess the degree of competitive interactions between the merging Parties relative to third-
parties.

A loss analysis considers to which brokers Aon loses tenders. The Commission considers the
participation and loss analyses jointly to assess the competitive interactions between the Parties and
their competitors. This is because participation in tenders is particularly credible if it also results in
wins; the participation analysis therefore needs to be seen in conjunction with the analysis of win rates
(i.e. the loss analysis).

Given the high number of tenders for large customers in resect to commercial risk brokerage for cyber
([...] tenders for the period 2017-2019), the Commission carried out the manual matching exercise for
tenders representing [a high percentage] of total value in 2017-2019 (corresponding to [...] tenders).
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brokers), it is unlikely that Tier-2 brokers would be missed®®!, (ii) no Tier-2 brokers
(e.g., Gallagher, Howden, and Lockton) achieves a significant win rate and a
significant participation against Aon (see recitals (755)-(756)), (iii) the tender data to
assess closeness of competition should also be interpreted in conjunction with the
other types of evidence in this Section and the market shares for large customers in
the EEA, with a combined market share in the range of [70-80]% in Cyber, and with
the minor role played by brokers different from the Big-Three.

In particular, the participation analysis shows that, for the period 2017-2019: °%?

(a) Aon encounters WTW ([percentage] by value) [...] Marsh.

(b) By contrast, there is [...] in the participation rates against Aon for [...]
(participation rate by value in the range of [a small percentage], depending on
the broker considered).

Moreover, the loss analysis, for the period 2017-2019, shows that other brokers (with
the exception of WTW and Marsh) [...]: 993904

(a) After Marsh ([percentage] win rate against Aon by value), WTW has [...] win
rate against Aon ([percentage] by value).

(b) By contrast, there is [...] in the win rates against Aon for [...] brokers (in the
range of [a small precentage], by value).

Notwithstanding the exclusion of the direct channel from the relevant product
market, Aon tender data also shows that [...]:°%

(a) The participation analysis shows [...] of the direct channel ([a small
percentage] participation rate, by value, for 2017-2019) compared to the [...].

(b) Similarly, the loss analysis shows that the direct channel [...] Aon (close to [a
small percentage] of tender value for the period 2017-2019).

Lastly, as regards the competitive constraints faced by WTW, the tender data
provided by WTW does not enable a participation analysis and a loss analysis to be
conducted to assess the competitive constraints faced by WITW (see Annex B for
further details). As an alternative, the Commission has used Aon tender data to

perform a targeted incumbent analysis to assess the competitive constraint faced by
WTW, for the period 2017-2019.%%

(a) Among the opportunities that Aon tried to win from other incumbents (i.e. Aon
was not the incumbent for those customers), only [...].

901
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903

904

905

906

The only exception is McGill, who has entered in 2019 (Reply to the 6(1)(c) Decision, Annex A,
paragraph 3.16.B. The Notifying Party did not mention any other recent entrant as Tier-2 broker.

These findings are also confirmed when only 2019 is considered.

For 2019, the Commission notes that this analysis is subject to a significant uncertainty due to the low
number of observations available ([...] tenders).

Notwithstanding the Commission’s reservations on the ranking/switching analysis proposed by the
Notifying Party (see Annex B for further details), the Commission carried out such analysis in Annex
B. However, the switching analysis proposed by the Notifying Party is not interpretable given the small
number of tenders ([...] tenders with the required information on incumbent and winner in the period
2017-2019).

While the Commission defined a product market limited to the provision of brokerage services,
excluding direct distribution as per Section 6.1.3 above, considering the Notifying Parties’ arguments
that the direct channel exerts a competitive constraint on brokers, the Commission assesses the direct
channel as a potential ‘out of market’ competitive constraint.

For 2019, the analysis is based on small a number of observations ([...] tenders).
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(b)  Other Tier two brokers, such as Gallagher, Lockton, Hyperion, [...].

Based on the above, while the analysis of tender data provides evidence pointing
toward [...], the Commission considers that this analysis is still subject to some
uncertainty due to tenders with unknown winners. However, the Commission notes
that the analysis of tender data should be seen in conjunction with the other types of
evidence, showing that WTW (and Marsh) are able to exercise competitive
constraints on Aon, in contrast to other brokers.

The Commission also assessed if the Parties are constrained by any out-of-market
constraints, for example direct placement with insurers or the use of captives. With
regard to the out-of-market constraints, the market investigation feedback in phase 2,
supports the findings of the phase 1 investigation. The majority of LMCs that
responded indicate that it would not be possible for them to place cyber risk directly
with insurance companies.”®’ Customers cite a number of reasons, but primarily note
that cyber risk is too complex for direct insurance.’®® Some insurers require a broker
to be involved and even if possible to go direct, customers expect premiums would
be higher. Others note that capabilities of multiple insurance companies are required
and a broker is therefore essential. Others do not have the technical cyber related
skills in-house and rely on broker for that expertise. One customer notes: “It's too
complex and my cyber program is made 10 different insurers of which 3 to 4 are
changing each year. As the insurance marker is hardening, you need to have a deep
knowledge of the actors, the appetite they may have for your risk, the geography in
which they can operate.”””’ Nearly all responding customers, with a very small
exception, indicate that they do not have in-house capabilities for cyber risk and
therefore would not be able to exert any constraint on the Parties.”'”

Moreover, when responding to a SSNIP type-question, i.e. when faced with 5-10%
increase in broker’s remuneration or reduction of quality of service, only a very
small minority indicated that they would instead seek to place cyber risk directly
with insurers, or use an in-house broker or risk retention solutions, such as
captives.”!! Close to a majority indicated that they would switch to Marsh, with other
brokers such as Lockton, Gallagher, Howden or McGill chosen only by a few
responding customers each.

On the basis of the market investigation feedback and internal documents of the
Parties, the Commission considers that there are only three global brokers suitable
for the needs of LMCs for commercial risk brokerage for cyber — the Parties and
Marsh. Those three suppliers all compete closely with each other, and together
account for approximately 90% of the entire relevant market. The remaining brokers
that were identified as potential competitors in this market, have significant
limitations as indicated by the respondents to the market investigation and are not
able to exert sufficient competitive pressure on the Parties.

In light of the above, the Commission considers that pre-Transaction, Aon and WTW
are close competitors and that WTW exercises a significant competitive constraint on
Aon. That competitive constraint would be lost as a result of the Transaction. The
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Replies to question 16.2 of questionnaire Q10 to commercial risk brokerage Customers for cyber.
Replies to question 16.2.1 of questionnaire Q10 to commercial risk brokerage Customers for cyber.
Reply to question 16.2.1 of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 8388).

Reply to question 16.3 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 17 of questionnaire Q10 to commercial risk brokerage Customers for cyber.
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loss of direct and important competition between the Parties, together with the other
elements assessed in this Section 6.3.5.5 will likely result in a significant increase in
Aon’s market power in the matket for commercial risk brokerage for cyber to LMCs
at the global level and a significant reduction of competitive pressure in this market.

Switching

The phase 2 market investigation supports the initial phase 1 findings and indicates
that whilst switching is possible, there are significant limitations and costs that
customers note as associated with switching their broker. Namely, the following
factors are relevant: (i) the cost and difficulties associated with switching; (ii) choice
of suitable and able brokers (i.e. having a number of brokers to choose from) and (iii)
market conditions.

First, customers indicated that there are factors limiting switching of a broker.”!?
Only less than a third of responding customers indicated that there are no barriers to
switching a broker. The vast majority identified limiting factors, such as: (i) long-
term claims handling and disputes over claims; (ii) global reach and complexity of
the risk means that switching is difficult and costly; (iii) broker’s knowledge of
customer’s company and insurance needs is vital and difficult to transfer without
significant investment of time/resources on the part of a customer; and (iv) a
minority indicated that proprietary data owned by the broker cannot be replicated or
easily transferred without a cost.’'> One customer that considers all four factors as
limiting switching explained: “has ticked the first four boxes as these truly reflect the
difficulties when switching the broker. Switching a broker may typically only be
considered for cause or if broker wishes to end the cooperation.”®'* Another
customer further explained that “Switching brokers requires to launch a request for
proposal, then a selection process, then a deployment process.”®'> Customer indicate
that deployment of a new broker is an actual cost in terms of time and resources.

The Parties argue that individual brokers often change brokerage firms and
customers follow, whereby broker movement is common in the industry and
customers generally follow those relationships. This is not supported by customer
feedback in the market investigation for the commercial risk brokerage for cyber.
Whilst over a third of responding customers indicated that they are aware of an
individual broker movement, not a single customer has followed that broker to
another brokerage firm. The majority have indicated that the relationship with a
broker is at a corporate level, not based on individual broker or teams, and a new
tender process would be required (a majority of customers tender no more than every
three years or even less frequently).”!

The second key question is whether other competitors can offer the same quality of
service to LMCs. The market investigation indicates that the ability of customers to
switch to smaller brokers is restricted because of specific criteria they require for this
risk. Customers indicate that they choose their broker based on the following criteria
(top five in the order of importance): network with insurers, experience with large
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Replies to question 30 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 9 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 30(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 8668).

Replies to question 30(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9865).

Replies to questions 31 and 10(2) of questionnaire Q10 to commercial risk brokerage Customers for
cyber.
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and complex risks, quality of service, ability to negotiate the best premiums and
global presence.”'” Customers explain that ability to place large and complex risks,
deep knowledge and expertise of cyber risk and geographic reach of a broker is very
important and currently only the three biggest providers are able to meet the
requirements of the tenders.

With respect to network specifically, the vast majority of responding customers used
a broker with an ‘owned network’ and for the majority this was a factor that
influenced their choice of a broker. Given that only the largest three brokers have
‘owned network’ and cyber expertise globally, switching for customers is already
essentially restricted to three providers, which would be further reduced post-
Transaction. Customers ranked Marsh [4.74], Aon [4.73] and WTW [4.42] the
highest with respect to their networks, with the next closest competitor, Gallagher
[3.63], at a significant distance.”’® Third-party networks were generally not
considered as good alternatives. With respect to global reach, customers in particular
note that: “/C]yber incidents easily spread over some regions unlike fire incidents, it
is important to work collaborately among some broker's offices.®'® Another
customer notes: “/bJroker with strong internal network is much more efficient;

particularly in a hardening market” >*°

Whilst a majority of customers state that FinPro brokers could also offer cyber risk
brokerage services, this theoretical option is not deemed to be satisfactory for the
customers that require experience and knowledge of cyber risk. Customers overall
stated that insufficient number of global cyber risk brokers would remain available to
meet their needs post-Transaction.”!

Lastly, a number of customers referred to a specific restriction that would make it
more difficult or less desirable to switch a broker in the current ‘hardening’ market
conditions, which they expect to last at least two years. One customer states: “/.../
particularly in the current hard market which is also reporting disadvantageous
cyber insurer loss ratios. Changing brokers could pose a significant risk in terms of
obtaining cyber insurance.”®** Another customer stated: “To be transparent, only
insurer have currently a significant negotiating power as the Cyber Policy market is
a VERY HARD market.*

Based on the above, the Commission considers that whilst switching a broker is in
any event relatively costly and entails difficulties for customers, the fact that the
Transaction will eliminate WTW as a choice available to LMCs will limit still further
the number of possible alternatives for LMCs with respect to their global commercial
risk brokerage for cyber needs to only two suppliers. Such considerable loss of
available options from three to two would likely result in a significant loss of
competition from WTW on the other two Big Three brokers that existed pre-
Transaction and will likely soften the competitive pressure in future tenders on Aon
and Marsh. In line with the Horizontal Merger Guidelines, customers that have
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Replies to question 30 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 20 of questionnaire Q10 to commercial risk brokerage Customers for cyber.

Replies to question 20 of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9171).

Reply to questionnaire Q10 to commercial risk brokerage Customers for cyber (Document ID 8359).
Replies to question 171 of questionnaire Q1 to Customers.

Reply questionnaire Q10 to commercial risk brokerage Customers for cyber (Document ID 13 583).
Replies to question 29(1) of questionnaire Q10 to commercial risk brokerage Customers for cyber
(Document ID 9696).
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difficulties switching to other suppliers because there are few alternative suppliers,
are particularly vulnerable to price increases (or more generally to worsening terms
and considtions offered in tenders in this market).””* As such, by eliminating the
competitive pressure that WTW exercised on Aon and significantly decreasing the
competitive pressure on the remaining credible competitor (i.e. Marsh), the
Transaction is likely to result in a significant reduction in competitive pressure in the
market for commercial risk brokerage for cyber to LMCs at the global level. **

Likely reaction from competitors

In its assessment of likely reactions from competitors towards the Merged Entity, the
Commission distinguishes between Marsh on the one hand and Tier two brokers and
other smaller brokers individually and in aggregate. This assessment covers the
likely ability and incentive of the competing brokers to constrain the merged entity
post-Transaction.

As regards Marsh, the Commission acknowledges that Marsh, one of the Big Three
brokers, will likely remain a credible broker for LMCs in the market for commercial
risk brokerage for cyber to LMCs. However, the Commission considers it likely that
Marsh will benefit from any prices increases by the merged entity and therefore have
a reduced incentive to compete compared to the (counterfactual) situation absent the
Transaction.

The Commission firstly notes that in accordance with its guidance and in line with
economic models of oligopolistic competition in markets with differentiated
products, competitive pressure and incentives to compete for non-merging firms can
be reduced.””® The Commission's Horizontal Merger Guidelines specify that
"mergers in oligopolistic markets involving the elimination of important competitive
constraints that the Parties previously exerted upon each other together with a
reduction of competitive pressure on the remaining competitors may, even where
there is little likelihood of coordination between the members of the oligopoly, also
result in a significant impediment to competition".”®’ In line with models of
oligopolistic competition and differentiated products, in the present case, Marsh as a
non-merging firm can also benefit from the reduction of competitive pressure that
results from the merger, since the merged firms' price increase is likely to switch
some demand to the rival firms, which in turn can find it profitable to increase their
prices.”?

This is further supported by the findings set out in Section B.2 above, which sets out
the Commission’s findings that the Parties and Marsh are particularly close
competitors, with other brokers not considered as suitable by many LMCs. Thus, in
the event of a price increase by the Merged Entity, Marsh would be the most likely
alternative for most LMCs and directly benefit from the significant loss of
competition between the merging parties. Against this background, the Commission
considers that Marsh is likely to have less incentive to compete post-Transaction
compared to the situation absent the Transaction.

924

926
927
928

Horizontal Merger Guidelines, paragraph 31.
Horizontal Merger Guidelines, paragraph 24.
Horizontal Merger Guidelines, paragraphs 24-25.
Horizontal Merger Guidelines, paragraph 25.
Horizontal Merger Guidelines, paragraph 24.
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The Commission’s assessment of Marsh’s incentive to compete is also supported by
some respondents to the market investigation. Several customers’”® and
competitors”*® were sceptical that Marsh will be able to or will have the same
incentives to compete with the Merged Entity. One customer, specifically with
repsect to commercial risk brokerage for cyber, noted: “/w/e believe that Marsh will
potentially not have to compete as hard in circumstances where a corporate client
has decided to move away from Aon/WTW. Marsh would only have one or two main
rivals [...].”°*" Another customer noted that “duopoly didn't demonstrate in other
market and industries the ability to reinforce the competition...”"

Similarly, one competitor explained: “[t]he Aon-WTW combination will become the
clear market leader for Large Multinational Clients in a large range of geographies
and industries. Marsh are nearing completion of the JLT Specialty integration and
will seek to capitalise on service and talent disruption at Aon-WTW strengthening
competition in the short-term. WTW played a role in the industry as a smaller but
highly credible substitute for Aon and Marsh. No other broker is equipped to play
this role at this point. The rem